
 *    The author would like to thank the organisers and the participants at the workshop on  ‘ National 
Parliaments and the EU-legislative Procedure post-Lisbon: A Comparative Analysis of the Early Warn-
ing Mechanism ’ , held at the University of Uppsala, Uppsala Forum for Democracy, Peace  &  Justice, on 
4 – 5 September 2014, and Diane Fromage for their insightful comments on an earlier version of this 
chapter. The usual disclaimer applies.  

 1      The concept of positive  ‘ externality ’  is used here as it was originally framed by       JM   Buchanan    and 
   WM   Craig Stubblebine in     ‘  Externality  ’  ( 1962 )  29      Economica    371    , as a benefi t that affects a party which 
did not choose to incur that benefi t. In the case in question, a procedure conceived at the European 
level to enhance the political control of compliance with the principle of subsidiarity and the demo-
cratic legitimation of EU law-making by national parliaments has proved to be highly benefi cial to 
Italian regional councils in the domestic constitutional system, in terms of their mutual horizontal 
relationships, cooperation with the national parliament, and the involvement of political minorities 
in EU affairs.  
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   I. The Effects of a  ‘ European ’  Procedure on 
National Constitutional Law  

 The early warning mechanism (EWM) is a European procedure introduced by 
the Treaty of Lisbon and its protocol (no 2) on the application of the principles of 
subsidiarity and proportionality. It has had considerable implications for Italian 
constitutional law in general, and more specifi cally for the role of national and 
regional legislatures and their participation in EU affairs. This chapter argues that 
the EWM has produced positive externalities 1  for the Italian constitutional system. 

 It has done so from the perspective of regional councils. This is how the regional 
parliaments with legislative powers for the purposes of protocol no 2 are named 
according to Italian constitutional provisions and case law, which in fact forbid 
the use of the word  ‘ parliament ’  for these legislatures, as highlighted in section II 
of this chapter. Regional councils, as will be pointed out in section III, had been 
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 2            A-L   H ö genauer    and    V   Arribas   ,  ‘  Legislative Regions after Lisbon :  A New Role for Regional Assem-
blies  ?  ’   in     C   Hefftler    et al (eds),   The Palgrave Handbook of National Parliaments and the European Union   
(  Basingstoke  ,  Palgrave Macmillan ,  2015 )  133    .  

 3      Regarding the territorial division of powers between regions and the state and the limits on the 
participation of regions in national procedures, eg the legislative process and the approval of consti-
tutional amendments, see      JM   Castell à  Andreu    and    M   Olivetti    (eds),   Nuevos Estatutos y reforma del 
Estado: las experiencias de Espa ñ a e Italia a debate   (  Barcelona  ,  Atelier ,  2009 )  .  

 4       cf  K Boro ń ska-Hryniewiecka,  ‘ A New Player in the  “ Multi-Level Parliamentary Field ” . Cooperation 
and Communication of Regional Parliaments in the post-Lisbon Scenario ’ , Chapter 7 in this volume, 
on the different types of inter-parliamentary relations that involve regional legislatures.  

somewhat marginalised at the national level as a consequence of the implementa-
tion and judicial interpretation of constitutional reforms in 1999 and 2001. 

 Article 6, protocol no 2, in the framework of the EWM 2  offered an opening to 
consultation of regional parliaments with legislative powers by national parlia-
ments and this has been an opportunity for Italian regional councils for three 
reasons: 

1)      It has led to the setting up of new structural relationships with the Italian Par-
liament, in particular the Senate, which had never been established since the 
entry into force of the Italian Constitution (Externality I);   

2)     It has strengthened cooperation between regional councils so as to foster, 
wherever possible, a common representation of regional interests before the 
national parliament (Externality II);   

3)     A sort of  ‘ alliance of legislatures ’ , regional and national, has emerged, also rep-
resenting the viewpoint of minorities within the Italian position towards the 
EU institutions (Externality III).    

 These three positive externalities are further considered in section IV of this 
 chapter. Where appropriate, the analysis draws on a comparison with the Spanish 
case. Spain is the European country most similar to Italy in terms of territorial 
organisation of the state, and is often seen as a source of inspiration for reform 
of Italian regionalism. 3  The comparison aims to explore how different models of 
participation in the EWM have developed in the two countries in terms of the 
degree of involvement of regional councils in subsidiarity scrutiny in collabora-
tion with other regional and national legislatures. 4  

 One of the main fi ndings of this chapter is the emerging practice of  ‘ inter- 
parliamentary scrutiny ’  of EU legislative proposals in Italy. This inter-parlia-
mentary scrutiny moves away from a narrow focus on the legal evaluation of the 
subsidiarity principle and instead embraces a more political view of the EWM 
as a device that indirectly fosters a more thoughtful and coordinated assessment 
between legislatures — at different levels of government — of the political implica-
tions and the merits of EU proposals. In order to confi rm this assessment, section 
V of the chapter is devoted to examining two case studies: reform of the common 
agricultural policy and reform of the cohesion policy in 2011 – 12.  
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 5      See judgments nos 106 and 306/2002 of the Italian Constitutional Court and the case note by 
      N   Lupo   ,  ‘  Tra interpretazione letterale (della Costituzione) e interpretazione contenutistica (degli atti 
introduttivi del giudizio): a proposito dei Parlamenti-Consigli regionali e dell ’ impugnazione dei nuovi 
Statuti  ’  ( 2002 )  5      Le Regioni    1209    .  

 6      For example, the regional councils of Marche and Sicily are offi cially named  ‘ legislative assembly 
of Marche ’  and  ‘ Sicilian regional assembly ’ .  

 7      See       N   Lupo   ,  ‘  National and Regional Parliaments in the EU Decision-Making Process, after the 
Treaty of Lisbon and the Euro-crisis  ’  ( 2013 )  5      Perspectives on federalism    14     and, now, Lupo,  ‘ The Scru-
tiny of the Principle of subsidiarity in the Procedures and Reasoned Opinions of the Italian Chamber 
and Senate ’ , Chapter 11 in this volume.  

   II. The Constitutional Prohibition on Calling 
Regional Councils  ‘ Parliaments ’   

 Although the Italian version of Article 6, protocol no 2 uses the expression  ‘ regional 
parliaments with legislative powers ’ , Italian regional councils, the directly-elected 
legislative authorities in each Italian region, cannot be offi cially denominated as 
such. The Italian Constitutional Court prevented regional legislatures from chang-
ing their names to  ‘ parliaments ’  in two important judgments in 2002. 5  

 The controversy started when the Liguria Regional Council passed a motion 
stating that in subsequent documents it approved, the name regional coun-
cil would be placed side-by-side with that of  ‘ Parliament of Liguria ’ . The state 
challenged the motion before the Constitutional Court, arguing that only the 
institution exercising sovereign powers, the national parliament, can be called a 
 ‘ Parliament ’ . The Court declared the motion to be in violation of the Constitution, 
but rejected the argument proposed by the state. It affi rmed that the name  ‘ par-
liament ’  does not derive exclusively from the exercise of sovereignty on behalf of 
the people: there is no identity relationship between sovereignty and the national 
parliament. Instead, according to Articles 55 and 67 Italian Constitution, the name 
 ‘ parliament ’  can only be attributed to the constitutional body composed of two 
chambers and whose members represent the entire nation (not regional polities) 
without a binding mandate. Therefore,  ‘ regional councils ’ , as the Italian regional 
legislatures are denominated by Article 122 Italian Constitution, could potentially 
choose other names, with the one notable exception of  ‘ parliaments ’ . 6  

 Despite this fact, the Italian version of Article 6, protocol no 2, annexed to the 
Treaty of Lisbon, which was drafted years after the Constitutional Court ’ s judg-
ments, still refers to  ‘ regional parliaments with legislative powers ’  in the context of 
the EWM. In other words, rather than taking national constitutional differences 
into account, the Italian version of the protocol neglects that according to the 
Italian Constitution regional legislatures cannot in fact be named   ‘ parliaments ’ . 7  
However, this by no means impairs the application of the protocol to the 
 Italian regional councils, since they meet the substantive conditions for participa-
tion in the EWM via the national parliament based on the protocol: the regional 
 dimension between the state and local government; their elective nature; and their 
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 8      The expression  ‘ regional parliaments with legislative powers ’  is used in the protocol with the aim 
of referring to regional legislatures without providing for a solid conceptual underpinning behind the 
choice of the word  ‘ parliaments ’  rather than assemblies, legislatures or councils. On this point, see D 
Fromage,  ‘ Regional Parliaments and the Early Warning System ’ , Chapter 6 in this volume.  

 9      In particular, where Art 4(2) TEU states that the Union respects Member States ’   ‘ national identi-
ties, inherent in their fundamental structures, political and constitutional, inclusive of regional and 
local self-government ’ . For example, the words regional legislatures ( legislativi ) or legislative assem-
blies ( assemblee legislative ) could have been used in Article 6, protocol no 2. No Member State other 
than Italy poses specifi c constitutional limitations or preclusions on the denomination of its regional 
legislatures.  

 10      The fi ve special regions are: Valle D ’ Aosta, Trentino-Alto Adige, Friuli-Venezia Giulia, Sardegna 
and Sicily. Trento and Bolzano are autonomous provinces within the special region Trentino-Alto 
Adige and in fact most legislative powers and participation in EU affairs in this special region are del-
egated to the autonomous provinces.  

legislative authority. 8  Nevertheless, the reference to regional  ‘ parliaments ’  in the 
Italian version of the protocol shows that its drafting has not taken the Italian con-
stitutional constraint about the name of regional legislatures into great considera-
tion, just as one might expect from Article 4(2) TEU. 9   

   III. The (Weak) Position of Regional Councils in the 
Italian Constitutional Context  

 The regional councils established in the 20 Italian regions — 15 ordinary regions 
and fi ve special regions, with two autonomous provinces, Trento and Bolzano 10  —
 have traditionally not been powerful institutions in the Italian constitutional sys-
tem. This is due to several factors. First, regional councils enjoy different statuses 
depending on whether they are established in a special or in an ordinary region. 
The special regions and autonomous provinces, and hence their councils, were set 
up before (like Sicily) or immediately after (like Friuli-Venezia Giulia) the enact-
ment of the 1948 democratic Constitution and were granted an enhanced degree 
of autonomy from the centre by statutes approved by constitutional law, for his-
torical, economic, geographical and linguistic reasons. By contrast, the ordinary 
regions and their councils were created more than 20 years later, only in the 1970s, 
because of a clash between the dominant party in the post-war era, the  Democra-
zia Cristiana , and the opposition parties, particularly the Italian  Partito comunista , 
over the shape and balance of power within the new regional arrangements. 

 Not only were the councils of the ordinary regions established following a 
 considerable delay, but they were only entitled to adopt legislative norms upon 
delegation by the state or in the subject-matter listed in Article 117 Italian Con-
stitution, providing that they complied (in those matters) with the fundamental 
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 11      National framework legislation here means legislation passed by the Italian Parliament to identify 
the fundamental principles of certain subject-matter provided for by Art 117 Italian Constitution, 
eg agriculture, which bind regional councils in the approval of relevant and more detailed legislative 
provisions. Compliance by regional councils with these principles is a condition for upholding the 
constitutional validity of the regional legislation.  

 12      On EU regional  ‘ blindness ’ , see       S   Weatherill   ,  ‘  The Challenge of the Regional Dimension in the 
European Union  ’   in     S   Weatherill    and    U   Bernitz    (eds),   The Role of Regions and Sub-national Actors in 
Europe   (  Oxford  ,  Hart Publishing ,  2005 )  3 – 6    , and       M   Olivetti   ,  ‘  The Regions in the EU Decision Mak-
ing-Processes  ’   in     M   Cartabia   ,    N   Lupo    and    A   Simoncini    (eds),   Democracy and Subsidiarity in the EU. 
National Parliaments, Regions and Civil Society in the Decision-Making Process   (  Bologna  ,  Il Mulino , 
 2013 )  319, 321 – 22    .  

 13      See, eg,       A   D ’ Atena   ,  ‘  Il doppio intreccio federale: le Regioni nell ’ Unione europea  ’  ( 1988 )  6      Le 
Regioni    1401    . At that time, the president of the region (together with the other members of the execu-
tive body), who was entitled to defi ne the general political directions of the subnational entity, was 
elected by the Council from amongst its members (as in the Spanish Autonomous Communities). 
His mandate as president depended on the support of the majority in the Council — an Assembly with 
limited legislative power with the authority to adopt regulations, programmes and plans for the region, 
the same majority that voted for him after the election.  

 14      See especially       C   Pinelli   ,  ‘  La crisi dei Consigli regionali e i circuiti tra Stato e Regioni  ’   in    Scritti in 
onore di Michele Scudiero  , vol  III  (  Napoli  ,  Jovene ,  2008 )  1777 – 89    .  

 15      Like Austria and, partly, Spain. For more details, see n 56 below.  

principles fi xed in national framework legislation and did not encroach upon the 
national interest. 11  Nor were they assigned any role in EU affairs. 12  

 Furthermore, at that time the regional form of government, combined with the 
then electoral system, produced much political fragmentation and instability in the 
regional councils, which negatively impacted on the performance of the regional 
executives. The latter became too unstable and too conditioned by changes in the 
political majority in the regional councils. 13  Most regional governments did not 
reach the end of their fi ve-year term, and as a consequence the regional councils 
were accused of being responsible for political deadlock. Against the backdrop of 
this status quo and aiming to produce a stable majority in regional legislatures, 
an amendment to the national law on the election of regional councils (law no 
108/1968) in 1995 did not in fact improve the position of regional councils. 14  Nor, 
unlike other Member States of the European Union, 15  were — or are — the councils 
of special or ordinary regions represented in the national parliament. 

 In the view of their proponents, Constitutional laws no 1/1999 and 3/2001 
should have re-shaped the balance within the regional governments, reinforcing 
the position of the president of the region in relation to the council and provid-
ing the latter with the role of a true legislature. Among the many implications 
these reforms had, one signifi cant effect is that they reduced the gap between spe-
cial and ordinary regions, both in terms of the regional form of government and 
of regional legislative powers. The most signifi cant difference still remaining is 
related to fi scal powers, which are broader for the special regions than for the 
ordinary regions. The implementation of the constitutional laws of 1999 and 2001 
nevertheless showed a gradual but consistent marginalisation of regional councils, 



160 Cristina Fasone

 16      See, in general, M Olivetti,  Nuovi Statuti e forma di governo delle Regioni  (Bologna, Il Mulino, 
2002);       V   Lippolis   ,  ‘  Le prospettive della riforma dei Consigli regionali e l ’ equilibrio della nuova forma 
di governo  ’   in     E   Gianfrancesco    et al (eds),   Il Filangieri. Quaderno 2009. Nuove regole per nuovi Consigli 
regionali   (  Napoli  ,  Jovene ,  2010 )  105 – 8    ;       M   Carli   ,  ‘  La marginalit à  dei Consigli regionali: qualche sug-
gerimento per evitarla  ’   in     P   Caretti    and    E   Rossi    (eds),   Osservatorio sulle fonti 2009. L ’ attuazione degli 
Statuti regionali   (  Torino  ,  Giappichelli ,  2010 )  1 – 7    ;       P   Cavaleri   ,  ‘  Ambiguit à  del ruolo attribuito ai Consigli 
regionali dai nuovi Statuti ordinari  ’   in     E   Gianfrancesco    et al (eds),   Il Filangieri. Quaderno 2009   (  Napoli  , 
 Jovene ,  2010 )  337 – 42    .  

 17      On the reasons behind the institutional choice to directly elect the President of the regions, see 
      E   Gianfrancesco   ,  ‘  La forma di governo regionale nella recente esperienza italiana  ’   in     JM   Castell á     and 
   M   Olivetti    (eds),   Nuevos Estatutos y reforma del Estado   (  Barcelona  ,  Atelier ,  2009 )  193    .  

 18      Although in judgment no 12/2006 the Constitutional Court arguably denied the existence of the 
confi dence relationship between the assembly and the President and affi rmed that the relationship is 
based rather on  ‘ political consonance ’ . See       A   Buratti   ,  ‘  Dal rapporto di fi ducia alla  “ consonanza polit-
ica ” . Rigidit à  della forma di governo regionale e libert à  del processo politico  ’  ( 2006 )  1      Giurisprudenza 
costituzionale    90    .  

which ultimately appeared to be — partly through their own fault — the main vic-
tims of the constitutional reforms. 16  

 The president of the region is now directly elected by the people, and thus 
relies on an autonomous channel of legitimation rather than through the regional 
councils. 17  The aim of this reform was acknowledged by the Constitutional Court 
itself, ie to simplify the regional political systems — with the aspiration of moving 
from extreme fragmentation of political groups to bipolarisation — and to make 
the functioning of the political institutions more stable (judgment no 2/2004). 
Therefore, the regional councils have become far less free to determine the destiny 
of the regional executives compared to the past. The directly-elected president of 
the region now has the power to appoint and remove the other members of the 
regional executive, without any participation by the council. The latter still has the 
authority to force the president in offi ce to resign by approving  ‘ a reasoned motion 
of no confi dence ’  (Article 126 Constitution). 18  However, removal of the president 
by the council through a withdrawal of confi dence is defi nitely made unlikely by 
the  ‘ joint destiny ’  of the two organs ( simul stabunt, simul cadent ): the removal or 
the resignation of the president of the region automatically leads to the dissolution 
of the council and vice versa. Moreover, should the dissolution of the council or 
the simultaneous resignation of the majority of its members occur, a new presi-
dent of the region must be elected. 

 Concerning legislative competence, in principle Constitutional law no 3/2001 
could have signifi cantly enhanced the role of regional councils as legislatures, 
reversing the previous criterion of distribution of legislative competences and giv-
ing the regions the general power to legislate (Article 117.4 Italian Constitution) 
except in those fi elds reserved for the state (Article 117.2 Italian Constitution) or 
subject to shared competence between the state (defi ning the fundamental prin-
ciples of the matter) and the regions (regulating the remaining issues). Of interest 
for our purposes is the circumstance that following this constitutional reform the 
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 19      With a few exceptions, such as Liguria and the autonomous provinces of Trento and Bolzano. 
This does not imply, however, that the regional laws on participation in EU affairs are all updated in 
accordance with the new provisions of the Lisbon Treaty and law no 234/2012 (see section IV of this 
chapter below).  

 20            S   Parisi   ,  ‘  Potest à  residuale e  “ neutralizzazione ”  della riforma del Titolo V  ’   in    Scritti in onore di 
Michele Scudiero  , vol  III  (  Napoli  ,  Jovene ,  2008 )  1601 – 2    .  

 21      See       G   Martinico   ,  ‘  The Impact of  “ Regional Blindness ”  on the Italian Regional State  ’   in     E   Cloots   , 
   G   De Baere    and    S   Sottiaux    (eds),   Federalism in the European Union   (  Oxford  ,  Hart Publishing ,  2012 ) 
 365 – 66    .  

 22      See, for example, judgment no 303/2003 of the Italian Constitutional Court.  

authority to legislate over the  ‘ international and EU relations of the regions ’  is 
shared between the state and the regions, with the state adopting the framework 
legislation — law no 11/2005, now repealed by law no 234/2012 — and each region 
passing its own law on EU affairs, which almost all the regional councils have 
now done. 19  Moreover, unlike other European countries, like Spain for example, 
where there is no specifi c constitutional reference to the European powers of the 
Autonomous Communities, the revised text of the Italian Constitution provides 
that in areas falling within their responsibilities, Italian regions and autonomous 
provinces — without clarifying which regional body is involved — participate in the 
formation and implementation of EU measures. 

 On the whole, however, constitutional case law has undermined the effective-
ness of these new provisions on regional legislative powers, often neglecting the 
existence of the residual competences of the regions to the detriment of regional 
legislatures. 20  By contrast, through a  ‘ creative interpretation ’  of Article 117 of 
the Italian Constitution, the Constitutional Court has expanded the legislative 
authority of the state. The Italian Parliament has been entitled to pass legislation 
on a series of issues which the Court has unilaterally placed in the brand new 
category of so-called  ‘ transversal matters ’  ( materie trasversali ), such as protection 
of the environment. This category, which does not exist in the codifi ed consti-
tutional catalogue of legislative competences, identifi es cross-sectional clauses 
rather than real matters,  ‘ allowing the State to intervene in different ambits ’ , and 
 ‘ can evidently serve as a Trojan horse for the centralisation of competences ’ . 21  
The same result has been triggered by the Court by making reference to the legal 
and economic unity of the Republic or to combined recourse to the principle 
of subsidiarity, as understood in Italian constitutional law, and the principle of 
legality. 22  

 All the elements described above lead to the conclusion that the position of 
regional councils is somewhat weak in the Italian constitutional context. This is 
especially so when the following are taken into account: their relationship with 
regional executives, in particular after 1999; their constrained legislative powers; 
and their lack of representation in the national parliament and law-making.  
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   IV. The Positive Externalities of the Early Warning 
Mechanism for the Italian Regional Councils  

 It is claimed here that the Treaty of Lisbon and the EWM are having a positive, 
though indirect, impact on the — so far marginal — position of regional councils 
in the Italian constitutional system. In the following, three positive externalities 
brought by the EWM for regional councils are analysed. 

 1) The chapter considers the setting up of a long-lasting relationship with the 
national parliament, and in particular with the Senate ( Senato della Repubblica ), 
by looking at the national procedures for implementation of the EWM and pro-
spective composition of the Senate should the ongoing constitutional reform 
enter into force. To this end, it fi rst deals with the pre-Lisbon arrangements 
between regional councils and the Italian Parliament; then gives an overview of 
the post-Lisbon executive-legislature relationships in Italy regarding EU affairs; 
next, examines the scope and effects of regional councils ’  opinions in comparison 
with those of the Spanish regional parliaments; and lastly considers the input from 
the regional councils and the Italian Senate on the use of the EWM as a tool to 
enhance their mutual cooperation. 

 2) The second positive externality considered as a consequence of the applica-
tion of the EWM, and of the reduced asymmetries of Italian regionalism after 
2001, is strengthened cooperation among regional councils. This development 
may also be benefi cial in enabling the whole country to express a more coher-
ent position on EU legislative proposals and documents (Communications, White 
and Green Papers, etc) under scrutiny. 

 3) Finally, the third positive externality examined affects participation by the 
(national and regional) legislatures as the institutions representing both the 
majority and the opposition or minorities in EU affairs. It is argued that this 
more broadly encompassing representation of political orientations to the EU at 
the national and regional levels of government has been enhanced thanks to the 
EWM, and has brought added value to the involvement of political minorities in 
European-oriented procedures. 

   A.  Positive Externality I. Promoting a Long-Lasting Relationship 
with the Italian Parliament, Particularly the Senate  

   (i)  The Weak Interaction between Italian Regional and National 
Legislatures under National Law before the Lisbon Treaty  

 Regional councils do not have any structural relationship with the national par-
liament under the Italian Constitution. The procedures that put the regional and 
national legislatures in contact have been used rarely or only once, as in the case 
of fi ve regional councils putting forward a proposal for an abrogative referendum 
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 23      On the interpretation and application of Art 138 Italian Constitution, see       C   Mortati   ,  ‘  Concetto, 
limiti, procedimento della revisione costituzionale  ’  ( 1952 )  2      Rivista trimestrale di diritto pubblico    41    ; 
     A   Tesauro   ,   Istituzioni di diritto pubblico  , vol  I  (  Torino  ,  UTET ,  1960 )  269   ;      SM   Cicconetti   ,   La revisione 
della Costituzione   (  Padova  ,  Cedam ,  1972 )  ;       A   Pizzorusso   ,  ‘  Art. 138  ’   in     G   Branca    and    A   Pizzorusso    (eds), 
  Commentario della Costituzione   (  Bologna  ,  Zanichelli ,  1975 )  715    ; and       T   Groppi   ,  ‘  Art. 138  ’   in     R   Bifulco   , 
   A   Celotto    and    M   Olivetti    (eds),   Commentario alla Costituzione  , vol III (  Torino  ,  UTET ,  2006 )  2709    .  

 24      By the same token, the involvement of regional councils in the implementation of law no 42/2009 
on fi scal federalism in the framework of the bicameral committee for the fulfi lment of fi scal federal-
ism (Art 3) has not represented a channel able to make the regional councils and the parliament work 
together. See      N   Lupo   ,  ‘  Il procedimento di attuazione della delega sul federalismo fi scale e le nuovi sedi 
della collaborazione tra i livelli territoriali: commissione bicamerale, commissione tecnica paritetica e 
conferenza permanente ’ ,  Federalismi.it  ,  2 December 2009   , p 20 – 21.  

 25      See law no 59/1997 and legislative decree no 281/1997.  
 26      For details, see N Lupo,  ‘ The Scrutiny of the Principle of Subsidiarity ’ , Chapter 11 in this volume.  
 27      The latest of these attempts, provided by Art 11 of Constitutional law no 3/2001, foresees the 

integration of the composition of the existing bicameral parliamentary committee for regional affairs 
by representatives of the regions and local authorities, according to the rules of procedure is the correct 
denomination of the Chamber of Deputies and the Senate and pending the approval of the constitu-
tional reform. Whether or not it is mandatory to integrate the composition of this committee has been 
subject to scholarly debate. It suffi ces to say, however, that this provision has never been applied. See       R  
 Bifulco   ,  ‘  Nuove ipotesi normative (minime) in tema di integrazione della Commissione parlamentare 
per le questioni regionali  ’  ( 2003 )  2      Rassegna parlamentare    339 – 61    .  

on national legislation (Article 75 Constitution); or a request for a (consultative) 
constitutional referendum whenever a constitutional bill, despite being passed 
by an absolute majority, has not been approved by a two-thirds majority of each 
chamber in the second vote (Article 138 Constitution). 23  By the same token, every 
seven years (which is the ordinary term of the presidential mandate), each regional 
council elects three regional delegates to sit in the Italian Parliament summoned 
in joint session for the election of the President of the Republic (Article 83 Con-
stitution). These procedures have not allowed the regional councils to establish a 
long-standing relationship with the parliament. On the other hand, the power of 
legislative initiative assigned to every regional council (Article 121 Constitution), 
despite being regularly exercised, has not really been effective in terms of the num-
ber of (regional) bills fi nally approved by the parliament. 24  It is instead the State-
Regions Conference, which is composed of state and regional executives, that is 
the main indirect interlocutor of the parliament on matters concerning national 
legislation. Indeed, in a series of cases when a regional competence is in question, 
a prior and binding agreement has to be reached within this Conference before the 
parliament approves a law. 25   

   (ii)  Executives and Legislatures in Italian Post-Lisbon 
Procedures on EU Affairs  

 Despite being delayed three years, the implementation of the Treaty of Lisbon, and 
its protocol no 2 in particular, was passed in December 2012 as Law no 234/2012. 26  
It has created the most signifi cant opportunity for regional councils to set up a 
stable relationship with the national parliament, after a series of failed attempts. 27  
Law no 234/2012 eventually provided for the two chambers to consult regional 



164 Cristina Fasone

 28      Indeed, this article refers to regional opinions sent both within the framework of the political 
dialogue and of the EWM (Art 24(3) and 25, law no 234/2012).  

 29      See Art 24, law no 234/2012. There are two different conferences in place: the Conference of 
regions and autonomous provinces represents regional executives; and the Conference of the Presi-
dents of regional councils represents regional legislatures. A third conference, the State-regions Con-
ference, is the body where the national and regional executives coordinate their action, including on 
EU affairs.  

 30      An example of a regional law giving precedence to the regional council is Abruzzo ’ s law no 
39/2014 (Art 3), whereas Marche ’ s law no 14/2006 (Art 2) provides an example of regional legislation 
requiring an agreement between the regional council and the executive on a regional position.  

councils in the framework of the EWM (Article 8.3) and for the opinions issued 
by regional councils and governments to be taken into account by the Parlia-
ment within the Political Dialogue with the European Commission and the EWM 
( Article 9.2). 28  

 As was prescribed by law no 11/2005 — which the new law of 2012 repealed — it 
is still the national government, not the parliament, that is the authority respon-
sible for transmitting all EU legislative proposals to the regions — to both regional 
legislatures and executives — through their Conferences. 29  Thus, unlike the choice 
made in other Member States, such as Spain — where the bicameral committee in 
the national parliament in charge of EU policies and subsidiarity scrutiny, the Joint 
Committee on EU Affairs, sends all EU draft legislative acts to the regional parlia-
ments and receives their opinions in turn — the Italian Parliament only collects 
regional opinions but does not have direct avenues of interaction with regional 
councils before the scrutiny of EU documents starts. There is instead a preference 
to confi rm centralised control by the national government as the main authority 
and contact point responsible for the fl ow of information and documents from 
the EU institutions to the national parliament and regional authorities. 

 Another important element of divergence with other national experiences is 
the fact that a  ‘ national political dialogue ’  is established and that in this framework 
regional executives can also send their opinions to the national parliament, besides 
the opinions transmitted by their legislatures and regardless of whether they are 
formally empowered to send opinions on their own or not. At the same time, 
both regional councils and executives also send their opinions to the national gov-
ernment. In other words, national executives are put on an equal footing with 
regional councils regarding the comprehensive scrutiny of EU draft legislation 
and documents, concerning the merits of the EU measure, the choice of the legal 
basis and compliance with the principle of proportionality. In practice, the regions 
have tried to establish institutional procedures at the regional level to foster coop-
eration between regional councils and executives to either give precedence to the 
opinion expressed by the council or to force the regional executive and the council 
to reach an agreement on the position to be taken. 30  All these regional opinions 
concerning the general scrutiny of EU legislative proposals and documents have to 
be issued within 30 days of the transmission of the act in question. 

 By contrast, examination of compliance with the principle of subsidiarity, 
according to Article 25 (law no 234/2012), is reserved to legislatures; that is, the 
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 31      See       C   Fasone   ,  ‘  Towards New Procedures between State and Regional Legislatures in Italy, Exploit-
ing the Tool of the Early Warning Mechanism  ’  ( 2013 )  5      Perspectives on federalism    122 – 55    .  

 32      These experimental and temporary procedures, pending a comprehensive revision of the par-
liamentary rules, are based on a letter from the then President of the Senate, Renato Schifani, sent on 
1 December 2009 to the chairmen of the standing committees and on two opinions issued by the Com-
mittee on the Rules of the Chamber on 6 October 2009 and on 14 July 2010.  

 33      According to Art 117 of the Italian Constitution, exclusive competences are those falling only 
within the remit of the state; concurring competences are those that require the state to defi ne the 
fundamental principles of the subject-matter in a framework law while the Regions regulate the details 
of the matter in compliance with the state principles; and residual competences — which are very few in 
practice — are those remaining outside the previous two lists of competences — exclusive and concur-
ring — which are only to be regulated by Regions.  

national parliament and the regional councils. Interestingly, for this particular 
scrutiny no deadline has been set. Regional councils must send their opinions in 
due time for the purpose of the national parliamentary procedures — which in any 
case should be completed within eight weeks, according to protocol no 2 — and 
must also forward them to the Conference of the Presidents of regional councils.  

   (iii)  Scope and Effects of Regional Legislatures ’  Opinions in the Early 
Warning Mechanism. A Comparison between Italy and Spain  

 The destiny of regional opinions on subsidiarity, however, remains unclear. 31  This 
is mainly due to a lack of updated procedures in the Italian Parliament after the 
Treaty of Lisbon. The procedural rules of the chambers have not been amended 
regarding subsidiarity scrutiny — or for the other novelties introduced by the 
Treaty provisions and law no 234/2012 — and the new experimental interpreta-
tion of the existing rules by the President of the Senate and the Committee on the 
Rules of the Chamber of Deputies has not been extended to the relationship with 
regional councils in the EWM. 32  

 Regarding timing, the wording of the provision de facto leaves much discretion 
to the national parliament to decide on a case-by-case basis what  ‘ due time ’  actu-
ally means and thus when the time has elapsed. As for the effects, some concerns 
can be raised. For example, no distinction between exclusive, shared and residual 
competence of regions has been drawn concerning the regional councils issuing 
 ‘ reasoned opinions ’ . 33  In fact, one could argue that in the event of an EU legislative 
proposal only falling within the remit of regional residual competence, a reasoned 
opinion by a regional parliament should be taken into much greater consideration 
than an opinion regarding the exclusive competence of the state. 

 The lack of a clear reference to the relevant competence, which could be expected 
given the subsidiarity scrutiny undertaken, has its pros and cons for regional leg-
islatures. On the one hand, it makes the opinions of regional councils less compel-
ling for the national parliament, given the absence of a correspondence between 
the domestic state/regions division of legislative competences and the assignment 
of specifi c responsibilities by subject-matter between legislatures under the EWM. 
On the other hand, however, the vagueness of law no 234/2012 on this point allows 



166 Cristina Fasone

 34      In Spain, likewise, on very few occasions — to be considered exceptions — has the approval of an 
opinion by a regional parliament triggered a procedural effect within the  Cortes Generales . In these 
cases, the procedural effect has been the starting of the scrutiny procedure and the appointment of a 
rapporteur by the Joint Committee.  

 35      Own translation of Art 9(2), law no 234/2012.  
 36      See  Ley 24/2009, de 22 de diciembre, de modifi caci ó n de la Ley 8/1994, de 19 de mayo, por la que 

se regula la Comisi ó n Mixta para la Uni ó n Europea, para su adaptaci ó n al Tratado de Lisboa de 13 de 
diciembre de 2007.   

regional councils to send their opinions on any subject-matter falling within the 
EWM, which also covers issues — such as cooperation on criminal matters — that 
are patently outside the remit of the Italian regions. Indeed, a very strict interpre-
tation of the participation of regional councils in the EWM would have resulted in 
a narrower involvement of the regional legislatures. Given the case law of the Ital-
ian Constitutional Court on regional legislative competences, which has left only 
a few issues covered by the residual powers of the regions, such as certain local 
social services, the avenues for regional councils to deliver reasoned opinions in 
these fi elds would have been limited if regional councils had only been authorised 
to issue opinions where they enjoy a residual competence. The EU is traditionally 
devoid of authority to legislate on matters of social assistance or childcare, for 
example. By contrast, a broad interpretation of the powers of regional councils 
to deliver their opinions has had the effect of letting them express themselves on 
a wide range of issues, such as immigration, which stands as an exclusive compe-
tence of the state under Italian constitutional law but has signifi cant repercussions 
at the regional level. 

 Notwithstanding this broad reading of the scope of regional opinions, their 
follow-up and the importance given to them in the national parliament have been 
rather modest so far, even when they engage with legislative proposals encroaching 
upon regional competence. 34  Apparently, the two chambers remain free to disre-
gard regional opinions on subsidiarity without any justifi cation, although Article 
9.2, law no 234/2012, clearly states that parliamentary opinions on EU draft leg-
islation and documents shall take into account regional opinions. 35  This is par-
ticularly important in areas of regional residual competence that perfectly match 
the EU shared competence — eg, agriculture, fi sheries and incentives to small- and 
medium-size enterprises — where subsidiarity applies. Nevertheless, what can be 
seen as a legal obligation to consider regional councils ’  opinions in the EWM has 
until very recently never been treated as such by the Parliament. 

 By contrast, in Spain, where as in Italy the involvement of regional legisla-
tures in the EWM follows a bottom-up approach, from regional assemblies to the 
Parliament, the incorporation of regional parliaments ’  opinions on subsidiarity 
within the national parliament ’ s position has been observed under certain (legal 
and political) circumstances. 36  In its dynamic between national and regional leg-
islatures this has anticipated some developments that in Italy have only recently 
occurred. For example, if a Spanish regional parliament sends an opinion on sub-
sidiarity, the opinion is certainly mentioned in the  Informe  (report) of the Joint 
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 37      See      M   Gonz á lez Pascual   ,   Las Comunidades Aut ó nomas en la Uni ó n europea   (  Barcelona  ,  Generali-
tat de Catalunya-Institut d ’ Estudis Auton ò mics ,  2013 )  106   .  

 38      The Joint Committee approved two reasoned opinions on the same day, 14 June 2011. The fi rst 
was contained in the Resoluci ó n de la Comisi ó n Mixta sobre la Propuesta de Directiva del Consejo 
que modifi ca la Directiva 2003/96/CE del Consejo por la que se reestructura el r é gimen comuni-
tario de imposici ó n de los productos energ é ticos y de la electricidad (COM(2011) 169 Final) and 
cited the opinions of the Parliaments of Canarias and of Pa í s Vasco; the second reasoned opinion was 
approved in Resoluci ó n de la Comisi ó n Mixta Sobre la Propuesta de Reglamiento por el que se establece 
una cooperaci ó n reforzada en el  á mbito de la creaci ó n de protecci ó n mediante una patente unitaria 
(COM(2011) 215 fi nal) and, in this fi eld, concerning the regime of translation only the Basque Par-
liament sent its opinion. See Diarios de Sesiones de las Cortes Generales, Comisiones M í xtas para la 
Uni ó n europea, IX legislature, n° 200, 14 June 2011, pp 16 – 18.  

 39      See Reasoned Opinion 5/2012 of the Spanish Joint Committee for EU Affairs of 12 June 2012 on 
the non-compliance with the principle of subsidiarity of the Proposal for a Regulation of the European 
Parliament and the Council amending Regulation (EC) no 223/2009 on European Statistics (text with 
relevance for the EEA and Switzerland), COM(2012) 167 fi nal. The offi cial translation into English is 
available at the IPEX website:   www.ipex.eu  .  

Committee on the legislative proposal concerned. However, this is only compul-
sory when the subject-matter falls within the regional remit, although the refer-
ence often does not go beyond the mere citation of the regional opinion and the 
name of the parliament which sent it. Only when a regional reasoned opinion is 
issued, ie, a violation of the principle of subsidiarity has been detected, must the 
opinion be presented as an annex to the opinion of the Spanish Parliament. On 
two occasions in which the Joint Committee adopted reasoned opinions contest-
ing a violation of the principle of subsidiarity, the opinions of the parliaments of 
the Canary Islands and of the Basque Country were cited, but without engaging in 
an in-depth examination of their contents. A paradox has been highlighted here 
between the negative opinion of the Spanish Parliament and those of the regional 
parliaments, which, by contrast, supported the EU legislative proposals. 37  The 
opposition between the national and the regional opinions was not made explicit; 
instead it appeared as if both shared subsidiarity concerns. 38  In one case, however, 
the reasoned opinion adopted by the  Cortes Generales  through its Joint Commit-
tee was grounded on a reasoned opinion of a regional parliament, the Basque 
Parliament — a case that shows the potential infl uence of cooperation between 
national and regional parliaments in the EWM. As acknowledged in the Joint 
Committee ’ s opinion, the legislative proposal under scrutiny — dealing with the 
European statistical systems — affected a legislative competence of Autonomous 
Communities in Spain, according to the regional statutes of autonomy. Hence, the 
reasoned opinion sent by the Basque Parliament, which was also supported by the 
regional government, triggered the adoption of a national reasoned opinion which 
heavily relied on the contents of the regional one, following the constitutional 
allocation of competence. 39  

 The codifi cation by law of the effects of regional parliaments’ opinions in the 
subsidiarity scrutiny carried out by the national parliament is certainly important 
to strengthening the position of regional legislatures in domestic procedures in 
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 40      See K Boro ń ska-Hryniewiecka,  ‘ A New Player in the  “ Multi-Level Parliamentary Field ”  ’ , 
Chapter 7 in this volume.  

 41      The lack of political consonance between the regional and the national legislatures and the fact 
that regional parliaments in Spain can only participate in the EWM while they are excluded from the 
Political Dialogue have decreased the number of regional opinions delivered and the rate of participa-
tion by regional parliaments in the mechanism. See      D   Fromage   ,   Les parlements allemands, britanniques, 
espagnols, fran ç ais et italiens dans l ’ UE apr è s le Trait é  de Lisbonne   (  Paris  ,  L ’ Harmattan ,  2015 ) and, now, 
D Fromage, Regional Parliaments and the early warning system: an assessment six years after the entry 
into force of the Lisbon treaty”, SOG Working Papers 33, April 2016, 6–30  .  

 42      The most active regional legislatures have been those of Emilia-Romagna and Abruzzo. The 
regional council of Emilia-Romagna has issued on average a dozen opinions a year since 2012, 
although many of them refer to EU documents, like Communications from the Commission, rather 
than legislative proposals.  

 43      See regional law (RL) of Emilia-Romagna no 16/2008; RL of Friuli-Venezia Giulia no 10/2004 as 
modifi ed by RL no 13/2013; RL of Marche no 14/2006; RL of Abruzzo no 39/2014; RL of Lombardia 
no 17/2011 as modifi ed by RL no 14/2014; RL of Sardegna no 13/2010; RL of Umbria no 23/2007 as 
modifi ed by RL no 11/2014; and RL of Veneto no 26/2011 as modifi ed by RL no 27/2013.  

the EWM, but it is not suffi cient. 40  Likewise, political consonance between the 
majority in the regional parliament issuing the opinion and the rapporteur in the 
Joint Committee is decisive, so that the actual political circumstances can affect 
the outcome of the procedure and the stabilisation of the cooperation. 41   

   (iv)  The Input of the Regional Councils on the Use of the 
Early Warning Mechanism  

 In Italy, too, the EWM has gradually turned into a channel for establishing, step-
by-step, a long-standing relationship between the national and regional legisla-
tures, mainly as a consequence of the input provided by some regional councils 
and by the Senate. As the Italian procedure on the EWM is not based on consulta-
tions launched by the national parliament with regional legislatures, as Article 6, 
protocol no 2 might lead one to expect, but rather on the individual willingness 
of regional councils to be involved, the procedure has been used thanks to the 
commitment of nine regional councils — Abruzzo, Calabria, Friuli-Venezia Giulia, 
Emilia-Romagna, Lombardia, Marche, Sardegna, Umbria and Veneto — to send 
their opinions to the Parliament. 42  These are the councils of the regions that either 
at the time of the Constitutional Treaty had already started to develop regional pro-
cedures and send their opinions to the national government fi rst and to the parlia-
ment afterwards (Emilia-Romagna, Friuli-Venezia Giulia, Marche) and those that 
have constantly updated their rules on the council ’ s participation in EU affairs 
and in the EWM in particular (Abruzzo, Lombardia, Sardegna, Umbria, Veneto). 43  
Some regional councils, like those of Friuli-Venezia Giulia and Emilia-Romagna, 
also stand as virtuous examples of legislatures that have been able to combine their 
updated legislation in the fi eld with a consistent practice of implementation and 
delivery of opinions, which cannot be taken for granted. Indeed, some regional 
councils have passed regional legislation that takes into account both the Lisbon 
Treaty and law no 234/2012 — Valle D ’ Aosta and Lazio, for instance — but they 
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 44      See RL of Valle D ’ Aosta no 8/2006 as modifi ed by RL no 7/2014 and RL of Lazio no 1/2015.  
 45      In some regions the opportunity for regional councils to be involved in the EWM and to send 

opinions to the national parliament is not even provided by the regional law on participation in EU 
affairs (see, for example, RL of Campania no 18/2008; RL of Toscana no 26/2009; RL of Puglia no 
24/2011).  

 46      On these elements and the nature and scope of regional mobilisation in the EWM, see 
K Boro ń ska-Hryniewiecka,  ‘ A New Player in the  “ Multi-Level Parliamentary Field ”  ’  and D Fromage, 
 ‘ Regional Parliaments and the Early Warning System ’ , Chapters 7 and 6 in this volume.  

 47      As N Lupo, in  ‘ The Scrutiny of the Principle of Subsidiarity ’ , Chapter 11 in this volume, high-
lights, the Chamber of Deputies is much more selective than the Senate in the choice of EU legislative 
proposals to scrutinise, so that fewer proposals in the end complete scrutiny within the EWM and the 
Political Dialogue.  

 48      These  ‘ votes ’ , according to the offi cial translation of the Italian Senate ’ s rules of procedure, are in 
fact petitions that can be proposed for consideration by the chamber from any regional council on any 
subject matter.  

have never delivered opinions in the fi eld of the EWM. 44  However, the remaining 
regional councils — the majority — have never participated in the EWM with the 
Parliament. 45  

 Certain elements can explain this  ‘ state of the art ’ : the inter-institutional coop-
eration at the regional level; the availability of human resources able to follow pro-
cedures on the EWM in the regional councils; and expectations and perceptions 
about the impact of the regional legislatures ’  opinions at national level. 46  Indeed, 
the regional councils that are more engaged in the EWM are those that can rely on 
solid cooperation with the political and administrative structures of their regional 
governments in terms of exchange of information and guidance on the different 
dossiers scrutinised, and are those that can count on civil servants, usually working 
for the council ’ s committee on EU affairs, specifi cally devoted to the EU and sub-
sidiarity scrutiny. For some years, the lack of feedback received from the national 
government and parliament on regional opinions has also discouraged the active 
involvement of regional councils in the EWM. Indeed, in contrast with the practice 
of the European Commission to reply to every single opinion of national parlia-
ments, the Italian Parliament (and Government) has not paid much attention to 
regional councils ’  opinions, even when transmitted in due time. The situation is 
now, however, gradually changing. The entry into force of law no 234/2012 and the 
new attitude shown by the Italian Senate towards councils have created an incentive 
for regional legislatures to increase the level and the quality of their participation.  

   (v)  The Input of the Senate to Cooperation with Regional Councils 
on the Early Warning Mechanism  

 The Italian Senate is regarding the opinions of regional councils as more and more 
important. 47  First of all, opinions sent within the EWM to the Senate are acknowl-
edged as regional votes on the basis of a pre-existing Senate rule (Article 138) 
and thus are made publicly available on the Senate ’ s website. 48  Secondly, regional 
councils ’  opinions (votes) are often quoted within the main report or resolution 
dealing with subsidiarity. By way of practice, in matters of cohesion policy and of 
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 49      For details, see      C   Odone   ,  ‘  La collaborazione in fase ascendente tra il Parlamento e le assemblee 
legislative regionali: cinque casi pratici ed alcune rifl essioni ’ ,  Federalismi.it  ,  3 April 2013   , 13 ff.  

 50      See N Lupo,  ‘ The Scrutiny of the Principle of Subsidiarity ’  in this volume.  
 51      C Odone, La collaborazione in fase ascendente ’  (n 49 above) 16 – 17.  
 52      This is the wording of Art 57 Italian Constitution in force, although a direct link between the 

composition of the Senate and regional representation is currently lacking.  
 53      See the resolution passed by the Senate Committee on EU Policies on 24 September 2014, Doc 

XXIV, no 35 and the comments by       L   Bartolucci   ,  ‘  In attesa del  “ nuovo ”  Senato, un canale di collega-
mento pi ù  fl uido con i Consigli regionali negli affari dell ’ Unione europea  ’  ( 2014 )  3      Osservatorio sulle 
fonti online    10 ff    .  

 54      See, as an example of implementation of the inter-institutional agreement, the resolution adopted 
by the Senate Committee on EU Policies on 4 March 2015 at the end of its analysis of the European 
Commission ’ s  Work Programme 2015 — A New Start , COM(2014) 910 fi nal, where the choice of dossier 
to be examined in 2015 is also based on the preference expressed in the regional councils ’  opinions.  

common agricultural policy, for instance, the opinions of regional councils have 
been cited and have contributed to forming the opinion of the Senate ’ s standing 
committee on EU Policies, and in one case the document adopted by the corre-
sponding committee of the Chamber of Deputies was based on the arguments put 
forward by the regional legislatures. 49  Although the committees competent on the 
subject-matter, which are equally involved in the scrutiny of EU legislative propos-
als though with different roles in the two chambers, 50  did not refer to individual 
regional councils ’  opinions and neither were regional opinions attached to the 
fi nal parliamentary resolution adopted, the infl uence of the regional legislatures 
on the position of the national parliament in the EWM can be easily detected. 51  

 Clear signals in the direction of strengthening the relationship between Parlia-
ment and regional councils can also be seen in recent developments in the Sen-
ate. Perhaps because of its nature as a second chamber in principle  ‘ elected on a 
regional basis ’ , 52  on 12 March 2014 the Senate Committee on EU Policies set up a 
subcommittee on the relationship with the regions in matters of EU affairs. This is 
the only permanent subcommittee established in this standing committee besides 
that in charge of drafting opinions — a sign of the signifi cance assigned to coop-
eration between the Senate and the regions when EU law is at stake. 

 A few months later, on 24 September 2014, the same Committee of the Sen-
ate endorsed an inter-institutional agreement signed between the Committee and 
the Conference of the Presidents of regional councils to ensure better coordina-
tion between the Senate and regional councils in the EWM, in Political Dialogue 
and in scrutiny of the Commission ’ s Work Programme. 53  As far as the EWM is 
concerned in particular, the inter-institutional agreement improves cooperation 
between regional councils and the Senate, as it provides for: 

1)      joint and coordinated selection among legislatures of the dossiers of common 
interest in the framework of subsidiarity scrutiny (and Political Dialogue); 54    

2)     hearings of representatives of the Conference of the Presidents of regional 
councils ’  representatives in the Senate Committee on EU Policies before deci-
sions of common concern are taken at European level;   
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 55      See the Constitutional Bill no S 1429-B,  Disposizioni per il superamento del bicameralismo pari-
tario, la riduzione del numero dei parlamentari, il contenimento dei costi di funzionamento delle istituzi-
oni, la soppressione del CNEL e la revisione del Titolo V della parte II della Costituzione , which has already 
been approved by the two chambers in two subsequent votings and whose fi nal enactment depends of 
the result of the forthcoming constitutional referendum.  

 56      In Austria, the 61 members of the  Bundesrat  are indirectly elected by the regional parliaments 
( Landtage ). In Spain, according to Art 69 Constitution and the  ley organica del r é gimen electoral general , 
most senators are directly elected by the people (four in each province except for the islands and their 
provinces) and slightly more than one-quarter of the Senate is appointed by the regional parliaments 
(at present 58 of 266 senators), at least one by each regional parliament plus a senator for each one mil-
lion inhabitants residing in the Autonomous Community (region). In Belgium, the sixth constitutional 
reform of the state, accomplished in 2014, transformed the Senate into an  ‘ Assembly of the regions ’ , 
since 50 out of 60 senators are chosen by the parliaments of regions and communities from among 
their members. See the chapter by Patricia Popelier and Werner Vandenbruwane,  ‘ Belgian Parliaments 
and the Early Warning System ’ , Chapter 9 in this volume.  

 57      See       A   Manzella   ,  ‘  Il  “ nuovo ”  Senato  ’   in     G   Gambetta    (ed),   Proposte di riforma per le istituzioni 
e la cultura   (  Bologna  ,  Il Mulino ,  2015 ) and P Faraguna and G Piccirilli, La legge elettorale per il 
nuovo Senato: un possibile vincolo all’autonomia politica regionale, Federalismi.it, –Focus Riforma 
costituzionale, no 16/2016, 3-7   .  

3)     agreement among legislatures on a standard procedure for the EWM whereby 
regional councils are promptly informed about the Senate Committee on EU 
Policies ’  agenda for meetings, so they can send their opinions beforehand;   

4)     commitment of the Senate Committee on EU Policies to include and high-
light in its opinions and resolutions in the EWM (and Political Dialogue) the 
opinions issued by regional councils; a commitment that has always been ful-
fi lled since.    

 Of the two chambers of the Italian Parliament, the Senate defi nitely appears more 
 ‘ pro-regional ’ , especially concerning the importance given to regional councils ’  
opinions. In prospect, should the ongoing process of constitutional revision 
be successfully completed, the Senate will become, from a constitutional point 
of view too, the main  fi l rouge  between regional councils and Parliament in the 
EWM. 55  Should the Constitutional Bill fi nally enter into force, the Senate will 
play a crucial role in coordination of the relationship between the EU, the 
state and the subnational levels of government (new Article 55 Constitution). 
Furthermore, regional councils will be represented in the Senate and will also be 
the most signifi cant component of the newly established chamber, in an innova-
tive fashion compared to the similar experiences of the Austrian  Bundesrat , the 
Spanish  Senado  and the Belgian Senate. 56  Indeed, according to the present text 
of the Constitutional Bill, the new Italian Senate will be formed altogether of 100 
senators: 74 regional councillors chosen by the regional councils from among their 
members and in proportion to the population, 21 mayors chosen in each region 
and autonomous province by the regional councils, and fi ve senators appointed 
by the President of the Republic. Hence, if this arrangement is confi rmed, the 
Senate will also include a representation of local authorities, but the component 
from regional councils will be predominant. 57  This will lead to a reframing of and 
potentially to an enhancement of the participation of regional legislatures in the 
EWM, within and outside the Senate. Depending on whether the regional councils 
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 58      Cooperation among regional executives, by contrast, dates back to 1981, when the Conference 
of the Presidents of the regions and autonomous provinces was set up, followed by the creation of 
state-region-local autonomous conferences, always at the executive level. On the inter-governmen-
tal relationship between state, regions and local autonomy in Italy in a comparative perspective, see 
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 Jovene ,  2006 )  235 – 406   .  

reach a more or less coherent position on EU legislative proposals and documents, 
these legislatures can either decide to act as a collective player within the new Sen-
ate and issue a joint opinion to the EU institutions or they can participate in the 
EWM as individual and autonomous players from a purely regional standpoint by 
each sending its own opinion to the national parliament and government, which 
then can try to mediate and fi nd a compromise position. In other words, the ave-
nues for regional councils to infl uence the domestic accomplishment of the EWM 
are likely to multiply.   

   B.  Positive Externality II: Cooperation among Regional 
Councils — Between Individual and Collective Participation 
in the Early Warning Mechanism  

 As highlighted, Italian regional councils show very different attitudes in terms of 
commitment to EU affairs and engagement in the EWM. Moreover, given their 
geographical locations and local production and industry they do not always con-
verge on the same policy interests. Nevertheless, the constitutional reform of 2001 
provided a great input towards a legal homogenisation of the traditional asym-
metries between the special and ordinary regions, fi rst of all regarding the pool 
of legislative competence at the disposal of regional councils. Hence, this sym-
metrising trend has also paved the way to creating stable coordination between 
regional legislatures within the Conference of the Presidents of regional councils, 
which established its permanent secretariat exactly in 2001. 58  This Conference has 
been acknowledged as having a very signifi cant role in EU affairs in particular. 
Law no 11/2005 (now repealed) treated this institutional actor as a sort of  ‘ trans-
mission device ’  between the regional councils and the national government. The 
government sent EU documents and legislative proposals to the regional legisla-
tures through their Conference and received regional opinions via the Conference 
(at that time the Parliament was not involved in these information fl ows). The 
involvement of regional councils in the EWM resulting from the Lisbon Treaty 
has triggered a new coordination effort on the part of the Conference, which 
had already started at the time of the legislative process for the approval of law 
no 234/2012. This law confi rms that the transmission of all EU documents and 
draft legislative acts to regional councils takes place through the Conference of the 
Presidents of regional councils. By the same token, regional councils must notify 
this Conference of the opinions they send to the national parliament, which is an 
important innovation following the Treaty revision. 
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 59      For details, see section V of this chapter below.  
 60      For different understandings of subsidiarity scrutiny, see on the one hand,      P   Kiiver   ,   The 
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 The Conference of the Presidents of regional councils is by no means entitled 
to decide  on behalf of  the regional councils or to replace their action. It is simply 
a cooperative tool and does not impair the autonomy of each regional legisla-
ture. Although regional councils remain free to address the EWM individually, 
they often informally coordinate their position within this Conference or, bet-
ter, they try to defi ne together which EU legislative proposals and documents are 
worth examining on the basis of the annual work programme of the European 
Commission. 

 The cooperation between regional councils in the EWM through the Confer-
ence is fruitful for at least two reasons. Without preventing each legislature from 
expressing an opinion on whatever EU dossier it pleases, the Conference helps the 
regional councils to make their voices heard at the national level, in particular in 
the Parliament. Compared to a case where a single regional council ’ s opinion is 
issued, it is much more diffi cult for the two chambers to disregard the regional 
point of view when they receive the opinions of several regional legislatures on the 
same EU legislative package. As the cases of the reform of the common agricul-
tural policy (CAP) and, even more so, of the cohesion policy in 2011 demonstrate, 
a cohesive and strategic participation by regional councils in subsidiarity scrutiny 
helps make the parliamentary opinion(s) inclusive of regional positions. 59  

 The second reason why the cooperation of regional councils in their Conference 
is useful for the purpose of the EWM is that the exchange of views and informa-
tion that occurs there improves the quality of the regional opinions delivered. In 
particular, it fosters a more thoughtful consideration of the principle of subsidi-
arity when it comes to drafting opinions, which otherwise tend to mix together 
elements of subsidiarity, proportionality and merits in a single document without 
clear reference to the different grounds of assessment of the legislative proposal. 
Although some regional councils — of Emilia-Romagna, Friuli-Venezia Giulia, 
Marche and Veneto — give more careful consideration to subsidiarity scrutiny, it 
is often a more  ‘ political ’  reading of the principle that prevails, 60  one based on the 
territorial impact of proposals rather than on evaluation of different regulatory 
options provided by the Treaty, the suffi ciency of the existing regional or national 
intervention to fulfi l the objectives of the proposed action, or the necessity of the 
EU measure. 

 All in all, the Conference has proved to be a fl exible instrument in the hands 
of regional councils, to be exploited as a common political tool when there is a 
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 61      An example of the fi rst case, in addition to the legislative package on the CAP reform (COM(2011) 
630 and 631) and that on the cohesion policy (COM(2011) 615, 612 and 611), is the case of the public 
procurement and concession contracts (COM(2011) 897). By contrast, examples of individual partici-
pation by regional councils, with a mere formal role for the Conference, are the case of resolution no 
472013 of the regional council of Abruzzo on the EU Draft Regulation establishing a legal framework 
for access to the port services market (COM(2013) 296) and the case of resolution no 1/2014 of the 
regional council of Friuli-Venezia Giulia on the EU Draft Regulation on organic production and label-
ling of organic products (COM(2014) 180).  

 62      See       S   Alonso de Le ó n   ,  ‘  Regions and Subsidiarity in the European Union :  A Look at the Role of 
the Spanish and other Regional Parliaments in the Monitoring of Compliance with the Principle of 
Subsidiarity  ’  ( 2012 )  18      European Public Law    305 – 22    .  

convergence of interests, while it has mainly been used as a  ‘ transmission belt ’  
when there is a need to resort to individual opinions because of segmentation of 
regional interests. 61  In other regional states, like Spain, the Conference of the Pres-
idents of regional parliaments (COPREPA) has not played any role in the coordi-
nation of regional parliaments ’  positions in the EWM, perhaps as a consequence 
of the (still) highly asymmetric character of regionalism and the distribution of 
legislative competences in that country. 62  By contrast, in Italy subsidiarity scru-
tiny has also revitalised cooperation between regional councils with the benefi t 
of a gradual affi rmation of the role to be played by regional legislatures working 
together and in close coordination with the Parliament.  

   C.  Positive Externality III: Strengthening the Parliamentary 
Dimension of Participation in EU Affairs at the National Level  

 There is a third positive externality that the EWM has triggered in Italy at the 
national constitutional level. This is linked to the other two and can be found in 
a strengthened role of the Italian parliamentary institutions — the two chambers 
at the national level and the regional councils — in EU affairs. It is argued here 
that this development is positive because it allows the democratic institutions par 
excellence, those directly elected by citizens, to engage together in the scrutiny of 
EU legislative proposals at the national level, and wherever it is possible in terms 
of timing and convergences of interests to bring the Italian parliamentary posi-
tion to the attention of the EU institutions. From the viewpoint of democratic 
deliberation, parliamentary assemblies have an advantage compared to national 
and regional executives. Through regional councils and the national parliament 
the opposition and minorities are represented in the scrutiny of EU affairs, so 
that decision-making is not only dominated by the majority. Indeed, this is par-
ticularly the case for EU-related procedures because the scrutiny of EU legislative 
proposals within the EWM is carried out primarily in committees, both in the 
two chambers and in the regional councils. In contrast to the fl oor of the House, 
where the divide between majority and opposition becomes evident, commit-
tees are consensual bodies where, whenever it is feasible, decisions are taken by 
consensus and the minorities are fully involved in negotiations and in drafting 



 175Positive Externalities of the EWM

 63      The only exceptions were, as mentioned above, the regions of Emilia-Romagna (RL no 6/2004), 
Friuli-Venezia Giulia (RL no 10/2004) and Marche (RL no 14/2006). An acknowledgement of their 
role was provided, however, in national legislation, law no 11/2005, which allowed the transmission 
of regional councils ’  opinions to the national government. At that time, indeed, the protocol on the 
application of the principles of subsidiarity and proportionality annexed to the Constitutional Treaty, 
signed in October 2004, had already provided a reference to consultation by national parliaments of 
regional parliaments with legislative powers on compliance with the principle of subsidiarity.  

 64      Attempts to make a Joint Committee of equally-represented senators, deputies and regional 
councillors ’  work on EU issues too have substantially failed. This Joint Committee was established by 
means of an inter-institutional agreement between the Presidents of the Senate and the Chamber of 
Deputies and the Coordinator of the Conference of the Presidents of regional councils on 28 June 2007, 
then modifi ed in 2009, and also saw Italian members of the European Parliament as participants. It has 
been convened, however, only on very few occasions.  

 opinions and  resolutions. Before the introduction of the EWM, the Parliament did 
not scrutinise EU draft legislative acts and regional councils remained completely 
apart from EU affairs, which were monopolised by regional executives and their 
decisions on the use of the funds allotted through the cohesion policy. 

 The involvement of regional councils and all the political formations at the 
regional level has been particularly fostered by the EWM, as the Italian Constitu-
tion itself remains very vague on the issue of regional participation in EU affairs. 
Article 117.5 Constitution, modifi ed by the constitutional reform of 2001, only 
says that  ‘ The Regions and the autonomous provinces of Trento and Bolzano 
[shall] take part in the preparatory decision-making process on EU legislative acts 
in the areas that fall within their responsibilities ’ , but does not add anything about 
which regional institutions should be involved. Indeed, until the negotiation of 
the Lisbon Treaty and its protocol no 2, regional councils were not considered 
in regional legislation as European actors to be involved in the scrutiny of EU 
measures. 63  

 Once the Treaty of Lisbon entered into force, the full deployment of the EWM 
in terms of coordination among legislatures took some time. The Parliament orig-
inally perceived consultation with regional councils in the EWM as a further pro-
cedural burden, without properly taking into account the positive consequences 
in terms of legitimacy that could derive from the creation of a common alliance 
of legislatures on specifi c issues. 64  Similarly, a very low level of participation by 
regional councils could be detected. The gradual refi nement of procedures between 
the Senate and the regional councils and cooperation between regional legislatures 
have certainly strengthened the role of parliamentary assemblies and the demo-
cratic legitimation of the scrutiny. However, it must be noted that, although this 
change has been triggered by the EWM and scrutiny of the subsidiarity principle, 
the vertical division of competence between Italy and the EU on the one hand, 
and between state and regions on the other hand, is not really the fi rst concern for 
any of the parliamentary actors involved. It is instead participation in the scru-
tiny and the Political Dialogue at the European and national level that is valued 
the highest. In other words, what is considered most by the Italian legislatures is 
undertaking, under the European umbrella, inter-parliamentary scrutiny of EU 
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 65      See, for example, Deliberation no 180/2012 of the regional Council of Umbria on the EU Draft 
Directive on public procurement (COM(2011) 897).  

 66      See section IV of this chapter and, in particular, n 52 above.  
 67      On the reform of the CAP the legislative package was composed of seven different measures: 

COM(2011) 625, 626, 627, 628, 629, 630 and 631. The legislative package for the reform of the cohesion 
policy, instead, was composed of nine regulations: COM(2011) 607, 608, 609, 610, 611, 612, 613, 614 
and 615. The opinions of the regional councils did not refer to precisely the same measures in the two 
packages, but the scrutiny by the two chambers and the regional legislatures was done on the packages 
as a whole. On the scrutiny of these two packages by the regional councils, see, at length,       C   Odone   , 
 ‘  La collaborazione in fase ascendente  ’  ( 2013 )  7      Federalismi.it    15 – 21    .  

legislative  proposals and documents coordinated between the national parliament 
and regional councils instead of agreeing on common standards for a strict legal 
assessment of subsidiarity.   

   V. Case Studies. The Reform of the Common 
Agricultural Policy and the Reform of the 

Cohesion Policy  

 Case studies of the reform of the CAP and of the cohesion policy confi rm the 
limited signifi cance given to strict evaluation of the principle of subsidiarity in the 
process of inter-parliamentary scrutiny. Often subsidiarity is not even referred to 
in the regional opinions sent to the Parliament, although when reading between 
the lines it becomes clear that concerns about compliance with this principle 
exist. 65  In general, collaboration between the legislatures focuses on the merits of 
EU legislative proposals. 

 Furthermore, the reforms of the CAP and of the cohesion policy highlight the 
different treatments reserved for the opinions of regional councils by the Cham-
ber of Deputies and the Senate, the latter being more inclined to endorse and give 
visibility to regional observations in its own opinions, perhaps because of the Sen-
ate ’ s constitutional connection with the regional level of government (Article 57 
Italian Constitution). 66  

 The cases of the CAP and the cohesion policy are particularly interesting 
because for the fi rst time fi ve regional councils — Calabria, Emilia-Romagna, 
Marche, Sardegna and Veneto, the same in both circumstances — submitted opin-
ions on the same legislative packages. 67  On the CAP reform, although the regional 
legislatures sent their opinions in due time, the scrutiny was completed by the two 
chambers after the eight-week deadline expired, so the parliamentary opinions 
were considered in the framework of the Political Dialogue and not in that of the 
EWM. In the Senate, the Committee on EU Policies gave great prominence to the 
regional councils ’  opinions. They were cited, one by one, in the Senate Committee 
on EU Policies ’  own opinion. This Committee concurred with the substance of 
each regional remark, whereas the Committee on Agriculture, competent on the 
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 68      Although this opinion is labelled as  ‘ reasoned ’  it can be questioned whether what the Chamber 
of Deputies detected really is a violation of subsidiarity. In fact, it looks more like a violation of the 
principle of proportionality: what is contested in Art 21 of the EU Draft Regulation is indeed the 
conditionality established between fulfi lment of the Partnership Contract for the use of funds and 
the implementation by the relevant Member States of the Council recommendations on an excessive 
defi cit, an excessive macroeconomic imbalance, and compliance with an adjustment programme for 
countries receiving fi nancial assistance. In the event that the Member State does not respond satisfacto-
rily to the Commission ’ s observations in this fi eld, the Commission can decide to suspend part or all of 
the payments of the funds. It does not appear that subsidiarity is affected here, but rather the propor-
tionality of the sanction applied — restriction to the use of structural funds — compared to the nature 
or degree of violation committed, ie of the rules on macroeconomic policy and fi nancial assistance.  

subject-matter and for the subsidiarity scrutiny, made a generic reference to the 
regional councils ’  opinions. Similarly in the Chamber of Deputies, the Commit-
tee on EU Policies endorsed and supported the views expressed in the regional 
opinions, without, however, giving an express acknowledgment of each regional 
council ’ s individual contribution. Interestingly in terms of subsidiarity scrutiny, 
the fact that the opinion of the regional council of Veneto had detected — and this 
is very rare for regional opinions — violations of the principle of subsidiarity on 
the part of the draft regulations establishing rules for direct payments to farmers 
and support for rural development by the European Agricultural Fund for Rural 
Development did not trigger the approval of a reasoned opinion on the ground of 
subsidiarity by either chamber. They took the concerns of this regional legislature 
into account in their opinions but the regional subsidiarity critique did not lead to 
upgrading the nature of the parliamentary opinions to reasoned opinions, despite 
the fact that agricultural policy at national level falls within the regional remit. 

 The case of the reform of the cohesion policy confi rms the attention paid by 
the Senate to inter-parliamentary scrutiny with regional councils of EU draft 
legislation and the little signifi cance given in this scrutiny to strict assessment of 
the subsidiarity principle. In this case too, fi ve regional councils sent their opin-
ions to the Parliament, mainly with observations on the merits of the legislative 
package. Moreover, this time, soon afterwards the Conference of the Presidents 
of regional councils also transmitted a document to the chambers summarising 
the main remarks formulated by the regional councils on the EU measures in a 
joint contribution. This is especially important in view of strengthened coopera-
tion between regional legislatures in EU affairs. However, on 14 December 2011, 
within the time-limit for the EWM, the Chamber of Deputies approved one of 
the very few reasoned opinions ever adopted, concerning Article 21 of the EU 
Draft Regulation laying down common provisions on several structural funds 
(COM(2011) 615 fi nal). 68  No mention of the regional councils ’  opinions or of the 
document from their Conference — all of them in support of the proposal with 
a few observations — is contained in the reasoned opinion. This shows the lim-
ited room given to regional councils in the Chamber ’ s activities on EU-related 
issues. By contrast, the Committee on EU Policies of the Senate not only cited in 
its opinion the observations brought to its attention by regional legislatures but 
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also quoted with approval passages from the Conference ’ s document, which then 
became part of the Senate ’ s position on the legislative package. 

 In the end, it appears that the coordination between the national parliament, 
particularly the Senate, with regional councils and their Conference aims to reach 
a common position on the political implications and the merits of EU legislative 
proposals rather than to put in place scrutiny tailored to check the principle of 
subsidiarity from a purely legal perspective.  

   VI. Conclusion  

 The EWM has produced more far-reaching effects for Italian regional councils 
than could have been expected from the mere introduction of an EU Treaty-based 
procedure. 69  After years of marginalisation deriving from the balance of pow-
ers with the executives within the regional forms of government and the gradual 
withdrawal of legislative competence through constitutional case law, the position 
of regional councils has at least partially been restored in the Italian constitutional 
system as a result of the implementation of the EWM. 

 Although today, seven years after the entry into force of the Lisbon Treaty, fewer 
than half of the regional councils fully participate in scrutiny of EU legislative pro-
posals by sending their opinions to the Parliament, the EWM has at least revealed 
to all the regional councils a new fi eld of activity — the usually-neglected scrutiny 
of EU law-making — and has strengthened their authority towards the regional 
executives in defi ning regional positions on EU policies. 

 Many improvements in terms of fi nancial, human and administrative resources 
are still needed before every regional council is put in a condition to take full 
advantage of subsidiarity scrutiny. Nevertheless, it is already possible to detect the 
implications of the EWM for Italian constitutional law well beyond the regional 
domain. To some extent, this device has been used by regional councils instru-
mentally, not — or at least not primarily — to assess the appropriate exercise by EU 
institutions of their non-exclusive competence, but rather to build stable rela-
tionships based on mutual exchange and cooperation on EU affairs with other 
national institutions, ie regional councils and the parliament, with potential spill 
over effects in other areas, as the ongoing constitutional reform of the Senate 
seems to confi rm. 

 Inter-parliamentary scrutiny of EU affairs is only at the beginning and it will 
take time before its potential is fully deployed. The involvement of regional coun-
cils in the EWM was not immediately perceived as an opportunity by the Italian 

 69      Especially if this is compared with the position of authors who do not consider that protocol no 
2, after the Treaty of Lisbon, in fact created an obligation for national parliaments to consult regional 
legislatures. See, on this point, D Fromage,  ‘ Regional Parliaments and the Early Warning System ’ , 
Chapter 6 in this volume.  
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Parliament, in particular by the Chamber of Deputies compared to the Senate. 
Furthermore, many regional councils are still reluctant or not interested in send-
ing opinions to the Parliament, as the follow-up or the effects of their observations 
are not always evident or clear. 

 This notwithstanding, because of the  ‘ excuse ’  of the EWM, regional councils are 
now engaged in a stable partnership with other regional legislatures if there is a 
convergence of interest on an EU proposal, and with the Senate, and some of them 
have concurred to strengthen the parliamentary dimension of Italian participa-
tion in EU affairs at the national level.  

 

   




