
 1      For this expression and for its meaning see      L   Besselink   ,   A Composite European Constitution   
(   Groningen  ,  Europa Law Publishing ,  2007 )  .  
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spec 130 (arguing that these elements could be deemed as part of the constitutional identity of each 
Member State).  
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   I. Introduction  

 National parliaments are generally institutions with a long history, strong proce-
dural traditions and differing dynamics both externally (with their national gov-
ernment as well as EU institutions, and of course with the other House, in the 
case of bicameral systems) and internally (ie between majority and opposition and 
between plenary and committees). Hence, a new procedure, like the scrutiny of the 
principle of subsidiarity, introduced at the EU level, does not fall on a blank page. 
On the contrary, it is inevitably embedded in the life of each parliament, being 
transformed and adapted to comply — as does naturally happen in a  ‘ compos-
ite ’  Constitution 1  — not only with EU requirements but also with the constraints 
established by each national Constitution. 

 That is why the way in which the EWM develops in each national parliament 
depends on a series of elements that are typical of each constitutional system, such 
as the form of government, the political and institutional culture, the approach 
towards European integration, the confi guration of parliamentary groups and 
standing committees, and sometimes even the role of parliamentary bureaucracy. 2  
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 Therefore, in order to better illustrate and to fully understand the main char-
acteristics of the EWM in Italy, this chapter shall start with a short review of the 
features of the symmetric Italian bicameralism and will also provide an updated 
description of the ongoing proposal for its reform, as proposed by the Renzi 
 Government(2014 – ). An examination of the principle of subsidiarity in the  Italian 
Constitution will follow, noting how this principle appeared, both in its vertical 
and horizontal versions, in 2001. As we shall see, this helps to understand why, in 
the Italian Parliament, a rather broad and mainly political concept of subsidiarity 
has been adopted, at least until now, also concerning the EWM. 

 In light of the previous considerations, the chapter examines the ways in which 
the Chamber of Deputies and the Senate of the Republic deal with EU policies and, 
more specifi cally, how they implemented the EWM. Neither of the two Houses 
amended its parliamentary rules of procedures after the Treaty of Lisbon, as the 
procedures for the EWM have been adopted in a provisional and experimental 
way. As will be remarked, the procedures for the approval of reasoned opinions, 
in fact, differ signifi cantly between the two Houses in many aspects: the source of 
law in which they are contained; the way in which the procedure kicks off; the role 
assigned to the parliamentary bodies involved in the procedure; and fi nally, the 
relationships with the  ‘ Political Dialogue ’ , as well as with the powers of scrutiny 
and direction of the government in EU affairs. 

 The second part of the chapter offers some data on the implementation of 
the EWM and deals with the actual content of a handful of reasoned opinions 
approved by the Chamber and the Senate: four case studies are analysed more 
closely, selected from different phases of the implementation of the new proce-
dure, including draft legislative acts that raised the attention of other national 
parliaments, as well as some of the most controversial cases. 

 By relying on general documents approved by the Chamber and the Senate, the 
chapter also reconstructs some tendencies emerging in the fi ve years of imple-
mentation of the EWM. It comes out that the bicameral and polycentric nature 
of the Italian Parliament is also refl ected in the content and style of the reasoned 
opinions approved, which vary considerably, mainly according to the aims pur-
sued in each case by the standing committees involved. In any case, a rather broad 
and political concept of subsidiarity seems dominant. As for the procedural side, 
it will be argued, in light of the established institutional practice, that the proce-
dure of the Senate is more effi cient and more consistent with the predominantly 
political nature of the EWM, although at the price of some ineffi ciencies and 
inconsistencies. Finally, a normative proposal is advanced, in the direction of a 
prompt formalisation and homogenisation of the procedures for the issuing of 
reasoned opinions by the two Houses, which, independently from the approval 
of the undergoing constitutional reform, would help not only the political actors 
to interiorise them, but also the European institutions not to get lost in the Italian 
procedural  ‘ Byzantinism ’ .  
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 3      With the only exception, for the Chamber, of the 1953 elections, with took place according to a 
majoritarian electoral law (although producing a proportional distribution of seats).  

 4      In order to vote for the Chamber or the Senate the age limits are respectively 18 and 25 years; in 
order to be elected respectively 25 and 40 years.  

 5      See       S   Ceccanti   ,  ‘  Constitutional change: an explanation  ’  ( 2015 )  20      Journal of Modern Italian Studies      
(special Issue on  ‘ Italy 1990 – 2014: The Transition That Never Happened ’ ) 202 – 12.  

   II. The Italian Parliament: A Symmetric 
Bicameralism, Currently Under Revision  

 The Italian Constitution, which entered into force on 1 January 1948, estab-
lishes a symmetric bicameral system for the Italian Parliament. This means that 
the two Houses hold exactly the same functions: the Executive needs the confi -
dence of both the Senate of the Republic and the Chamber of Deputies (article 94 
 Constitution); and the two Houses jointly exercise the legislative function (article 
70 Constitution). Therefore, each bill may equally start from the Chamber or from 
the Senate but, for a bill to become law, both Houses must approve the identical 
text. 

 For as long as the two Houses, directly elected at the same time by the  citizens, 
were formed according to a proportional electoral system (as was the case from 
1948 to 1992), 3  the symmetric bicameral system did not represent a problem. 
 Neither the distribution of votes — notwithstanding a considerable difference 
regarding the age limits both to vote and to be elected 4  — nor the allotment of 
seats was much differentiated between the two Houses. Moreover, strong political 
parties were in fact able to ensure a consistent behaviour of the Chamber and the 
Senate: through a strict control of the activity of the legislative committees, this 
consistency could be ensured both in the confi dence relationship with the govern-
ment and throughout the legislative process. 

 The exigency to reform the bicameral system, already felt during the  ‘ 80s, 
became much stronger after the adoption, in 1993, of a majoritarian electoral sys-
tem and the outbreak of the crisis of the political parties upon which the Repub-
lican Constitution of 1947 had been founded. Both elements, in fact, converged 
to increase the risks of divergences between the two Houses and deadlock, which 
actually occurred, rather dramatically, in the aftermath of the February 2013 elec-
tions. It is not a coincidence that after these elections the process of constitutional 
reform, already attempted many times in the last three decades with very limited 
outcomes, has started again, and seems to be proceeding at a much higher speed. 5  

 The bill submitted by the Renzi Government and then approved by the two 
Houses, but still to be passed through a popular referendum, provides for a rather 
radical reform of Italian bicameralism, aimed at transforming the current sym-
metric system into an asymmetric one, with a new Senate indirectly elected (by 
Regional Councils), deprived of the confi dence relationship and normally unable 
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 6      See Atto Camera, XVII legislatura, no 2613-B ( Disposizioni per il superamento del bicameral-
ismo paritario, la riduzione del numero dei parlamentari, il contenimento dei costi di funzionamento 
delle istituzioni, la soppressione del CNEL e la revisione del titolo V della parte II della Costituzione ), as 
approved by the Senate on 8 August 2014, modifi ed by the Chamber on 10 March 2015 and again by 
the Senate on 13 October 2015. Our translation.  

 7      A Maltoni,  ‘ The Principle of Subsidiarity in Italy: its Meaning as a  “ Horizontal ”  Principle and its 
Recent Constitutional Recognition ’  (2002) 4  The International Journal of Not-for-Profi t Law , available 
at:   www.icnl.org/research/journal/vol4iss4/art_3.htm  .  

to veto the laws approved by the Chamber. Furthermore, according to this draft 
reform, the new Senate would be representative of territorial autonomies and 
would hold, among others, some functions specifi cally concerning the relation-
ships with the EU: namely, it would exercise a connection function between the 
state, the territorial autonomies and the European Union, as well as participate  ‘ in 
the decisions aimed at forming and implementing EU normative acts and policies ’  
and assess the impact of EU policies on territories. 6   

   III. The Principle of Subsidiarity in 
the Italian Constitution  

 Before examining how the principle of subsidiarity — introduced in the EU legal 
order by the Treaty of Maastricht and then slightly modifi ed by the Treaty of 
Lisbon in order to take into account the internal structure of Member States —
 has been interpreted and implemented by the two Italian Houses in the EWM, it 
is important to highlight the fact that almost a decade after the signature of the 
Treaty of Maastricht, the principle of subsidiarity made its own appearance in the 
Italian Constitution. 

 More precisely, the expression  ‘ principle of subsidiarity ’  was introduced by the 
Constitutional law no 3/2001, which is the main constitutional revision approved 
to date, extensively revising the Fifth Title of the Constitution (on regional and local 
authorities). The principle has two clearly different meanings:  ‘ vertical ’  (ie, among 
different levels of government: Article 118(1)) and  ‘ horizontal ’  (ie, between public 
institutions and civil society: Article 118(4)). 

 In previous years, this principle, mainly in its fi rst (vertical) meaning, had 
already appeared in ordinary legislation (namely, Article 4(3)(c), law no 59/1997: 
the so-called  ‘ Bassanini law ’ ) in order to accomplish, together with other general 
principles (such as differentiation, effi ciency, responsibility, cooperation, ade-
quacy), a further step in the devolution of administrative functions to regional 
and local authorities. More particularly, according to this principle, the exercise of 
public responsibilities should preferably be given to the authorities that are closest 
to the citizens. 7  
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 8      More generally, in the sense that subsidiarity principle is  ‘ somewhat of a chamaleon ’  see, for 
instance,       M   Evans    and    A   Zimmermans   ,  ‘  Editors ’  Conclusions :  Future Directions for Subsidiarity  ’   in 
    M   Evans    and    A   Zimmermans    (eds),   Global Perspectives on Subsidiarity   (  Heidelberg  ,  Springer ,  2014 ) 
 221 ff, spec 223    .  

 9           A   D ’ Atena   ,   Diritto regionale  ,  II edn  (  Torino  ,  Giappichelli ,  2013 )  77 f. and 201 f   .  
 10      See, among many,       A   Morrone   ,  ‘  La Corte costituzionale riscrive il titolo V  ’  ( 2003 )  XXIII      Quaderni 

costituzionali    818 – 20     and       E   Arban   ,  ‘  Re-centralizing subsidiarity: Interpretations by the Italian Consti-
tutional Court  ’  ( 2015 )  25      Regional and Federal Studies    129    .  

 11      G Martinico,  ‘ The impact of  “ regional blindness ”  on the Italian Regional State ’ , STALS Research 
Papers, no 2/2011, available at: stals.sssup.it (ISSN: 1974-5656) 20.  

 This means that in some ways the principle of subsidiarity initially entered the 
Italian constitutional order as a multi-purpose concept, 8  as a justifi cation of some 
elasticity in the process of determining the functions exercised by each level of 
government and, more generally, by public institutions. In this context, Italian 
legal scholars outlined that, conversely to the principle of conferral, subsidiarity 
is not a technique for the distribution of functions, but — consistently with its 
own origins — a principle aimed at limiting the exercise of public functions, to be 
enforced through ‘ad hoc’ procedures. In other words, it is not a rule that identifi es 
the competent institution on a subject-matter, but a principle to be used in order 
to evaluate which is best adapted to exercise that function in a concrete context. 9  

 This fl exible and multi-purpose nature of the principle of subsidiarity is made 
even clearer by the case law of the Italian Constitutional Court, especially deci-
sion no 303/2003. This important decision, qualifi ed by some scholars as a sort of 
rewriting of the content of Constitutional law no 3/2001, 10  attached the principle 
of subsidiarity, and the fl exibility it entails, not only to the allocation of adminis-
trative functions, but also to the concrete distribution of legislative competences. 
According to the Constitutional Court ’ s interpretation of subsidiarity, the state 
can move an administrative function upward also bringing with it, thanks to the 
legality principle, the legislative competence. This requires the measure to be pro-
portionate, not unreasonable, and in some way also supported by the Regions. In 
this way, the principle of subsidiarity has been interpreted as a fl exible instrument, 
able to act as  ‘ Trojan horse ’  11  against the legislative competences of the Regions, 
which the Constitutional reform of 2001 had signifi cantly enlarged, reverting the 
distribution criterion between the Regions and the state.  

   IV. EU Affairs in the Italian Parliament  

 The current symmetry of Italian bicameralism is also mirrored in the powers 
regarding EU affairs. There are, in fact, two standing committees on EU Policies: 
one for each House, both of which are composed proportionally according to par-
liamentary groups and hold similar functions (with the exception of the EWM, as 
we will see in the next paragraph). 
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 12         E      Vinci   ,  ‘  La giunta consultiva del Senato per gli affari comunitari  ’  ( 1968 )  1      Studi parlamentari e 
di politica costituzionale    135 – 42    .  

 13      See Art 21.4 -bis  of the Senate rules of procedure, giving to the Speaker of the Senate the power 
to promote agreements among parliamentary groups in order to follow the proportionality principle 
and, in the meantime, to ensure that its members consist of 3 from each of the committees on Consti-
tutional Affairs, Foreign Affairs and Budget, while 2 from each of the other 10 standing committees.  

 14      See      C   Fasone   ,   Sistemi di commissioni parlamentari e forme di governo   (  Padova  ,  Cedam ,  2012 ) 
 219 f   .  

 15      Previously, the competence on EU affairs was included in that of the standing Committee for 
Foreign Affairs (which still retains the denomination  ‘ Affari esteri e comunitari ’ ): see      M   Cartabia    and 
   JHH   Weiler   ,   L ’ Italia in Europa. Profi li istituzionali e costituzionali   (  Bologna  ,  Il mulino ,  2000 )  146 f    and 
     V   Guizzi   ,   Manuale di diritto e politiche dell ’ Unione europea  ,  IV edn  (  Napoli  ,  Editoriale scientifi ca ,  2015 ) 
 598 f   .  

 16      On the pressure that the setting up of COSAC exerted in favour of the establishment of EU Com-
mittees in national parliaments and on their different features, see       T   Bergman   ,  ‘  National Parliaments 
and EU Affairs Committees :  Notes on Empirical Variation and Competing Explanations  ’  ( 1997 )  4      Jour-
nal of European Public Policy    373 – 87    . For an updated picture see      C   Hefftler   ,    C   Neuhold   ,    O   Rozenberg   , 
   J   Smith    (eds),   The Palgrave Handbook of National Parliaments and the European Union   (  Basingstoke  , 
 Palgrave Macmillan ,  2015 )  .  

 17      The annual  ‘ Community Law ’ , introduced in 1987, serves to implement EU law at domestic level: 
see      F   Bindi   ,   Italy and the European Union   (  Washington DC/Rome  ,  Brookings-SSPA ,  2011 )  101 – 5   , and 
      P   Falletta    and    N   Lupo   ,  ‘  Mechanisms for Implementing EU Law at State Level  ’   in     G   Di Cosimo    (ed), 
  The implementation of EU Environmental Law in Italy   (  The Hague  ,  Eleven International Publishing , 
 2013 )  23 – 38    .  

 The histories of the two Italian EU Policies Committees, however, differ slightly. 
The Senate was the fi rst to build, in 1968, an  ‘ ad hoc ’  body specialised in EU 
affairs, at the time called  ‘  Giunta per gli affari europei  ’ . Being a  ‘  Giunta  ’  instead 
of a  ‘   Commissione  ’  meant that it was composed of fewer senators and that, in the 
beginning, it did not hold any real power in the legislative process, but only advi-
sory powers. 12  In 2003 it was transformed into a standing committee, the 14th and 
fi nal one of the Senate, with a wider composition similar to the other standing 
committees and with some (minor) legislative functions. The main difference in 
comparison with the other Senate standing committees, however, can be seen in 
the fact that its members are also members of another standing committee (two 
or three from each of them). 13  There is, therefore, a case of  ‘ dual mandate ’ , which 
is specifi cally requested by the rules of procedure (also in order to avoid a fur-
ther reduction of the average membership of each of the other Senate standing 
committees) and almost unheard of for the standing committees of the Italian 
Parliament. 14  

 In the Chamber of Deputies an ‘ad hoc’ committee for EU affairs was established 
much later, only in 1990. 15  It is not a coincidence that it came into being around the 
time of the establishment of COSAC 16  and in the aftermath of the entry into force 
of law no 86/1989, which reformed the instruments for implementing EU direc-
tives in Italy, establishing the annual  ‘ Community Law ’ . 17  Initially called  ‘  special 
Committee for Community policies ’ , it was transformed in 1996 into the 14th 
standing committee, and, accordingly, made fully equivalent to the other 13 stand-
ing committees. Contrary to the composition of the 14th committee of the  Senate , 
however, its members are normally not members of other standing committees. 
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 18      See       M   Cartabia   ,  ‘  The ratifi cation of the Constitutional Treaty in Italy  ’   in     A   Albi    and    J   Ziller    (eds), 
  The European Constitution and National Constitutions   :    Ratifi cation and Beyond   (  The Hague  ,  Kluwer , 
 2007 )  39 – 44    , spec 41.  

 19      See       G   Casalena   ,    C   Fasone    and    N   Lupo   ,  ‘  Comment to Protocol No. 1  ’   in     HJ   Blanke    and 
   S   Mangiameli    (eds),   The Treaty on the European Union. A Commentary   (  Berlin/Heidelberg  ,  Springer , 
 2013 )  1531 – 634    , spec 1536 f, and S Cavatorto,  ‘ Italy: Still Looking for a New Era in the Making of EU 
Policy ’  in  The Palgrave Handbook of National Parliaments and the European Union , n 16 above, 209 – 31, 
spec 211 ff.  

 20      See, commenting the reform proposal, L Bartolucci and C Fasone,  ‘ Le procedure di raccordo 
con l ’ Unione europea: un bilancio in attivo, ma con qualche occasione persa ’ , available at:   www. 
osservatoriosullefonti.it  , 2014, no 1.  

 21      On this trend see the contributions collected in      N   Lupo    (ed),   Il precedente parlamentare tra diritto 
e politica   (  Bologna  ,  Il mulino ,  2013 )  .  

 The implementation of the Treaty of Lisbon into the Italian legal system 
took place with some delays. As its order of execution was timely issued, like all 
those regarding the founding Treaties and their revisions, 18  by an ordinary law 
(no 130/2008), no constitutional amendment was deemed necessary. By contrast, 
the ordinary law necessary for updating all the procedures for participating in and 
implementing EU law and policies was approved only at the end of 2012 (law no 
234/2012), more than three years after the entry into force of the Treaty of Lisbon. 
Law no 234/2012 includes new provisions on all of the most important EU pro-
cedures (among which is the parliamentary scrutiny reserve, introduced in 2005, 
but substantially devoid of any real application) 19  and it also refers to the EWM 
and the  ‘ Political Dialogue ’  (respectively, Articles 8 and 9), including the right to 
resort to the ECJ in case of violation of the principle of subsidiarity (Article 42). 
 However, as for the parliamentary procedures, it expressly requires (namely, in 
Articles 7 and 8) that they be completed by ‘ad hoc’ provisions to be included in 
the rules of procedure of the Chamber and of the Senate. 

 This notwithstanding, the updates of the rules of procedure have not yet been 
approved, although some of them are foreseen in the framework of a more general 
draft reform of the rules of procedure of the Chamber of Deputies. 20  This inactiv-
ity of the two Houses seems to be part of a more general trend, not confi ned to EU 
affairs, not to update parliamentary rules of procedure, giving way to non-written 
norms and to institutional practice: that is, to decisions taken case-by-case or in 
more general terms, by the Speakers or by the Rules Committee ( ‘  Giunta per il 
regolamento  ’ ), without formally amending the text of the rules of procedure —
 thereby, evading the provision of Article 64(1) Constitution, which requires the 
rules of procedures of each House to be approved with an absolute majority of 
votes. 21  

 Consistently with this trend, as we will see, the main adaptations of the current 
EU procedures of the Italian Parliament were adopted, in both Houses, through 
interpretations taken  ‘ on an experimental basis ’  and without a modifi cation of the 
text of the rules of procedure, by the Rules Committee of the Chamber and by the 
Speaker of the Senate. In any case, without the possibility of going into further 
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 22      See       G   Piccirilli   ,  ‘   Il Parlamento italiano: le procedure europee nella legge n. 234 del 2012   ’   in 
    A    Manzella    and    N   Lupo    (eds),   Il sistema parlamentare euro-nazionale. Lezioni   (  Torino  ,  Giappichelli , 
 2014 )  205 – 26, spec 221    .  

 23      On the importance of the  ‘ opinions ’  of the Rules Committee ( Giunta per il regolamento ) see, in 
general, A Manzella,  Il parlamento , III edn (Bologna, Il mulino, 2003), spec 52 ff.  

detail, it seems important to underline that, as a result, some powers provided by 
the Treaty of Lisbon still need updated parliamentary procedures for their imple-
mentation: namely, some special veto powers, which are not the object of any pro-
vision of law no 234/2012. 22   

   V. The Different Implementation of the EWM 
in the Two Houses  

 Notwithstanding the symmetric bicameralism, the Chamber and the Senate 
adopted very different parliamentary procedures for implementing the EWM. 
The main differences relate to: a) the source of law in which these procedures are 
provided; b) the decision to start the subsidiarity check; c) the role assigned to the 
parliamentary bodies involved in the procedure, namely the distribution of roles 
between EU Policies Committee and sectoral committee; d) the involvement of 
the Plenary; e) and the relationships with the other EU procedures concerning the 
same draft legislative acts; that is the  ‘ Political Dialogue ’ , as well as with the powers 
of scrutiny and direction of the government in EU affairs. Each of these differences 
needs to be specifi cally addressed and, where possible, explained. 

   A. Sources of Law  

 While in the Chamber the implementation of the EWM took place through two 
opinions approved by the Rules Committee, in the Senate the procedure was pro-
vided only by a letter of the Speaker of the Assembly. The Rules Committee of 
the Chamber approved two  ‘  pareri  ’  (literally,  ‘ opinions ’ , but it is perhaps more 
appropriate to refer to them as  ‘ interpretative decisions ’ , in view of their binding 
value, their innovative character and their general effects 23 ): one in the wake of 
the entry into force of the Treaty of Lisbon, on 6 October 2009, and the other, 
after some months of practical experience, on 14 July 2010, partly specifying and 
partly reviewing some provisions of the fi rst one (especially on the involvement 
of the Plenary). In contrast, in the Senate the procedure was determined by a let-
ter signed by the then Speaker, Renato Schifani, sent to all the standing commit-
tees ’  chairpersons, on the very day of the entry into force of the Treaty of Lisbon, 
1 December 2009. 
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 24      See, for instance, DA Capuano,  ‘ Il Senato e l ‘ attuazione del trattato di Lisbona, tra controllo di sussid-
iariet à  e dialogo politico con la Commissione europea ’ , available at:   www.amministrazioneincammino.
luiss.it/wp-content/uploads/2011/01/Capuano_Senato-e-Trattato-Lisbona.pdf  , January 2011, p 7 s.  

 25      Respectively, at:   www.camera.it/leg17/593?conoscerelacamera=236  , and   www.camera.it/leg17/5
93?conoscerelacamera=241  .  

 26      Our translation.  

 This variation in the sources of law used also implies a different public-
ity regime for the rules governing the EWM procedures: while the letter of the 
Speaker of the Senate is not made public in any way (although frequently quoted 
in parliamentary proceedings, as well as by some scholars), 24  the texts of the two 
interpretative decisions of the Rules Committee are available on the website of the 
Chamber. 25  

 However, in both Houses the solutions were adopted expressly on an experi-
mental basis (and in the Senate also on a provisional basis) — a feature, indeed, not 
completely unknown to recent parliamentary practice, as similar expressions have 
also accompanied other interpretative decisions taken by the two Rules Commit-
tees. In our case, as well as in others, the experimental character does not impede 
the procedures so constructed from being able to stay in place for years, if not for 
decades. Since 2010, in fact, no change has been made regarding their content, and 
the (Italian components of) EWM procedures have not been modifi ed further. 

 Moreover, it can be highlighted that the fi rst interpretative decision approved by 
the Rules Committee of the Chamber (that of 6 October 2009), which addressed 
the main procedures linking the Chamber with the EU institutions, expressly con-
tained, precisely with regard to the EWM, an  ‘ evaluation clause ’ . According to this 
clause,  ‘ once the Treaty enters into force, the experimental procedure here envis-
aged will be the object of an evaluation with the particular aim of verifying the 
possibility, where certain circumstances are met, to involve the Plenary on deci-
sions regarding subsidiarity ’ . 26  This is exactly what happened with the subsequent 
 ‘ opinion ’  approved by the same Rules Committee on 14 July 2010, which is almost 
completely dedicated to the EWM: it complements the previous interpretative 
decision, allowing the possibility of an involvement of the Plenary and providing 
for the relevant norms governing the debate in that case.  

   B. The Kick-Off of the Procedures  

 As with regards to the crucial kick-off of the procedure, the two Houses adopted 
very different solutions. In the Senate, all of the draft legislative acts transmit-
ted according to Protocol no 2 — that is on which a subsidiarity scrutiny could be 
exercised — are automatically assigned to the sectoral committee competent on the 
subject-matter, as well as to the Committee on EU Policies. The exception to the 
general rule, which leaves the request for a deferral of an EU draft legislative act 
to the sectoral committee ’ s discretion (Article 144(1) of the rules of procedure), 
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 27            DA   Capuano   ,  ‘  Funzioni delle Camere italiane nel procedimento legislativo dell ’ Unione europea  ’  
( 2011 )  52      Rassegna parlamentare    519 – 50, spec 544    .  

 28            A   Esposito   ,  ‘  La legge 24 dicembre 2012, n. 234, sulla partecipazione dell ‘ Italia alla formazione 
e all ’ attuazione della normativa e delle politiche dell ’ UE. Parte 1, Prime rifl essioni sul ruolo delle 
Camere  ’  ( 2013 )  9      Federalismi.it: rivista di diritto pubblico italiano, comunitario e comparato    41     (avail-
able at:   www.federalismi.it)  .  

is the result of a wish to respect, whenever possible, the eight-week deadline. 27  
That is why in the assignment decision the Speaker of the Senate automatically 
indicates a deadline for the expression of the opinion by the sectoral committee, 
as well as for the other committees consulted on the same issue (including the 
Committee on EU Policies, which, as we will see in the next paragraph, can also 
substitute for, in case of inactivity, the sectoral committee). 

 By contrast, in the Chamber the selection of the draft legislative acts relevant 
for the EWM procedure is left entirely to the Committee on EU Policies, to whom 
all these acts are assigned. The Chamber, in fact, decided not to systematically 
scrutinise all of the EU draft legislative acts transmitted according to Protocol no 2 
and, instead, to select only the proposals in which the respect of the principle of 
subsidiarity could be problematic and therefore be deemed worthwhile for the 
Committee on EU Policies to begin an examination. 28  This selection is decided by 
the Bureau, integrated with the group representatives (that is, the chairpersons of 
every parliamentary group in that committee), of the Committee on EU Policies. 
This body, which normally meets once a week and whose meetings are devoid of 
any form of transparency, selects the acts to be examined also on the basis of tech-
nical notes prepared by the staff of the Chamber (EU Affairs Department). 

 As we will see, this difference in the kick-off of the procedures contributes to 
the explanation as to why, for the most part, there is a much higher number of 
reasoned opinions approved by the Senate. However, this data can also fi nd further 
explanations in other divergences that exist between the procedures adopted in the 
two Houses.  

   C. EU Policies Committee and Sectoral Committees  

 The most signifi cant difference between the two Houses relates to the allotment of 
tasks between the Committee on EU Policies and the other standing committees 
(hereinafter, called sectoral committees, as they mostly deal with specifi c policies). 

 In the Chamber, the  ‘ reasoned opinion ’ , included in a  ‘ document ’  on the compli-
ance with the principle of subsidiarity, can be issued exclusively by the Committee 
on EU Policies: to be expressed, in principle, within 40 days and in theory — as 
this provision has never been implemented — with the participation of the rap-
porteur in the sectoral committee, who is invited to attend. The sectoral commit-
tees, instead, are competent regarding the substance of the draft legislative acts, 
as well as for the respect of the principle of proportionality. On these aspects, the 
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 29      The attendance quorum for the second vote is higher (50 %   +  1 of the committee members, 
instead of one-third), as it is on a document which is going to be sent to another institution and thus 
does not qualify as an issue which the committee has to refer to the Plenary (or to another committee), 
according to Article 30 of the rules of procedure.  

 30      Normally, the resolutions approved by the Committee on EU Policies are published as Doc XVIII. 
When transmitted directly to the Executive and to the EU institutions, they are (re-)published as Doc 
XVIII- bis .  

 31      See      P   Kiiver   ,   The National Parliaments in the European Union. A Critical View on EU Constitution-
Building   (  The Hague  ,  Kluwer Law ,  2006 )  47 f   .  

 32      Cf      K   Granat   ,   National Parliaments and the Policing of the Subsidiarity Principle   ( PhD Thesis , 
 European University Institute ,   Florence  ,  December 2014 )  134 f    (who does not include the Italian par-
liament in her proposed typology).  

Committee on EU Policies can also, eventually, add something, issuing an opinion 
addressed (only) to the sectoral committee, which has to decide whether to use 
this opinion in drafting its own document, to be sent to the government and to 
the EU institutions. 

 Meanwhile, in the Senate, the Committee on EU Policies, in its opinion (called 
 ‘ resolution ’ ), is asked to deal with any aspect of the draft legislative act. In princi-
ple, its opinion should be addressed to the sectoral committee also called to scru-
tinise the draft legislative act in its entirety and to issue a resolution, directed to 
the Executive and to the EU institutions, relating to all the aspects of the proposal. 
However, in the case of inactivity of the latter, the resolution approved by the 
Committee on EU Policies can be transferred directly to the Executive and to the 
EU institutions. In this way, a sort of substitutive power is given to the Senate 
Committee on EU Policies, which is founded on a (very) extensive interpreta-
tion of Article 144(5) of the rules of procedure: this provision, indeed, does not 
refer to the EWM and requires a second vote, with a higher attendance quorum, 29  
by the Committee on EU Policies on the resolution sent to the Executive (doc 
XVIII- bis ). 30  

 If one resorted to the classifi cation proposed for the different models of national 
parliaments ’  scrutiny of EU draft legislative acts when reviewing subsidiarity, 31  
then it ought to be concluded that the Senate adopted a decentralised scrutiny 
system, while the Chamber opted for a centralised model (or if you wish to rely 
on a very recent classifi cation, a  ‘ mixed model ’  with the lead by the Committee on 
EU Policies). 32  

 In some ways, the option preferred by the Chamber presupposes the possibil-
ity of a clear-cut distinction between the evaluation of the substance of the draft 
legislative act, on one hand, and the scrutiny of its compliance with the principle 
of subsidiarity, on the other hand. Both tasks should be accomplished by the same 
political institution, the Chamber, although by different internal bodies: the fi rst, 
probably deemed more important, by the sectoral committee (with the opinion 
of the Committee on EU Policies); the second exclusively by the Committee on 
EU Policies, in order to develop a set of well-established criteria by which to assess 
the compliance with the principle of subsidiarity. As we will see further, it indeed 
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seems to be a fascinating attempt — however, unfortunately highly unlikely to suc-
ceed in practice, as members of Parliament naturally tend to express a positive 
evaluation, in respect of the principle of subsidiarity or independently from it, 
if they agree with the content of the draft legislative act. By contrast, they would 
assess negatively, according to any possible parameter, a provision whose content 
they do not deem acceptable from a political point of view.  

   D. The Involvement of the Plenary  

 In both Houses, according to experimental rules currently in force, the involve-
ment of the Plenary is possible, but in practice in neither of the two Houses has the 
Plenary exercised any role in the EWM, at least not to date. However, the mecha-
nisms for involving the Plenary are conceived in a different way in each of the two 
Houses. 

 In the Chamber, by analogy with what the Italian Constitution (Article 72(3)) 
provides in general for the legislative process, the power to move the procedure 
from the committee to the Plenary is attributed to the Executive, to 1/5 of the 
committee members, or to 1/10 of the deputies. This option seems consistent with 
the choice to apply to the examination of EU acts by the Chamber ’ s committees 
some provisions of the rules of procedure regarding the legislative process in the 
committee phase  ‘  in sede referente  ’  (namely, Article 79(4), (5) and (6), to which 
the interpretative decision of the Rules Committee of 6 November 2009 expressly 
refers). 

 The interpretative decision of 14 July 2010 clarifi es that this possibility must be 
exercised within the fi ve days following the approval of the document by the Com-
mittee on EU Policies (as already said, to be approved in the fi rst 40 days). If the 
document is itself a reasoned opinion, no other requirement will be provided. But 
if the document contains instead a positive evaluation of the draft legislative act, 
a further document, called  ‘  ordine del giorno  ’ , will also be required, to be proposed 
in the Plenary (by at least 20 deputies or by a president of a parliamentary group 
composed of at least 20 deputies). This latter provision was introduced in order to 
comply with the need to justify, with some arguments, the negative opinion that 
could possibly be approved by the Plenary, as it would reverse the positive decision 
previously issued by the Committee on EU Policies. 

 By contrast, the Senate, consistently with the choice to make use of the resolu-
tion as a multi-purpose instrument, opted for the analogy with the procedure 
constructed for the exercise of political directions ( ‘  indirizzo politico  ’ ) to the 
Executive through resolutions in standing committees (article 50(3), recalled by 
article 144(6), of the rules of procedure). This means that the power to involve the 
Plenary is attributed to the Executive or to 1/3 of the Committee members: that is, 
the same subjects that have the power to move the discussion of a resolution from 
any standing committee to the Plenary.  
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 33      For an interpretation of the EWM as a form of Political Dialogue see Chapter 3 by J Hettne, 
 ‘ Reconstructing the Early Warning Mechanism ?  ’  in this volume.  

 34      See DA Capuano,  ‘ Funzioni delle Camere italiane nel procedimento legislativo dell ’ Unione 
 europea ’ , n 27 above, 520.  

   E.  The Overlapping with the Political Dialogue and 
the Function of Scrutiny and Direction  

 Another important difference, strictly connected with those previously noted, is 
the way in which the procedure for the EWM overlaps — wherever all the three 
procedures can be used, that is in the case of EU legislative proposals — with the 
Political Dialogue and with the scrutiny and direction powers that both Houses 
are entitled to exercise in the framework of their confi dence relationship with the 
government. 

 This overlapping is tackled differently by the two Houses. However, both 
Houses agree on the coincidence between the documents through which the 
 Parliament expresses its position in the exercise of the function of scrutiny and 
direction (toward the government), on the one side, and the contributions issued 
in the context of the Political Dialogue (towards the European Commission), 
on the other side. In other words, in both Houses the pre-Lisbon procedures for 
the scrutiny and direction powers have been used also for the newly established 
 Political Dialogue, from 2006 onwards and, at least in part, for the EWM. 33  

 In the Chamber, as has just been shown, the evaluation on the proportionality 
and on the substance of the proposals is a task for the competent sectoral com-
mittee, which may receive an opinion on these elements from the Committee on 
EU Policies. Similarly, it is up to each sectoral committee to exercise the func-
tion of scrutiny and direction of the EU activity of the government: normally, 
through the approval of a document, after consultation with the Committee on 
EU  Policies (Article 127 of the rules of procedure). As has already been seen, the 
EWM, instead, pivots around the Committee on EU Policies. The task of issuing 
opinions on the compliance with the subsidiarity principle is attributed exclu-
sively to this Committee. If negative, it can stand alone as a  ‘ reasoned opinion ’ ; if 
positive it is not qualifi ed as such, but is in any case transmitted to the EU institu-
tions in the context of the Political Dialogue. 

 Contrastingly, in the Senate an almost complete overlap between the EWM 
and the other two procedures, which respectively create a relationship between the 
Senate and the government and the Senate and the EU institutions, is intentionally 
pursued both in the Committee on EU Policies and in the sectoral committees. 34  
Normally, the fi rst one should express its opinion earlier, so that, in case of inactiv-
ity of the sectoral committee in the subsequent 15 days, this opinion can be sent 
directly to the government and to the EU institutions (embedded in a resolution 
and after a second vote, as has already been stated). This implies that at least the 
Senate shares the idea that the EWM is not a separate procedure, but it is strictly 
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 35      Similarly, see S Cavatorto,  ‘ Italy: Still Looking for a New Era in the Making of EU Policy ’ , n 16 
above, 222ff, referring indeed to both Houses and especially to the relationships between EWM and 
Political Dialogue, seen as  ‘ two sides of the same coin ’ .  

 36      A Esposito,  ‘ La legge 24 dicembre 2012, n 234, sulla partecipazione dell ’ Italia alla formazione e 
all ’ attuazione della normativa e delle politiche dell ’ UE ’ , n 28 above, 45.  

 37      The closing formula runs as follows:  ‘  This document is to be understood as guidance to the Govern-
ment within the meaning of Article 7 of Law No 234 of 24 December 2012  ’  (for instance, see the resolution 
on zootechnics, examined below).  

 38      See      Osservatorio   sulla legislazione   ,   Rapporto 2014 sulla legislazione tra Stato, Regioni e Unione 
europea   (  Roma  ,  Camera dei deputati ,  2015 )   vol 2, Tomo II, cap V, p 512 (available at:   www.camera.it/
application/xmanager/projects/leg17/fi le/documenti/TOMO_II.aggiornato_31_dicembre.pdf)  .  

intertwined with the Political Dialogue and with its powers of scrutiny and politi-
cal direction towards the government. 35  

 Finally, it can be recalled that a certain degree of overlapping between the EWM 
and the Political Dialogue, on the one side, and the scrutiny and political direction 
powers, on the other side, seems to have been codifi ed by Articles 8 (for the EWM) 
and 9 (for the Political Dialogue) of law no 234/2012. According to these provi-
sions, all reasoned opinions and all contributions expressed in the EWM and in 
the Political Dialogue are to be sent also to the government. They are embraceable 
provisions, aimed at avoiding any bypasses of the government in Houses ’  activ-
ity related to the EU. A fear, indeed, which for the moment has to be excluded, as 
the current parliamentary rules of procedure already contain provisions with the 
same aim, but such occurrences could not be ruled out in the future. Apart from 
some criticisms regarding the language they use or the fact that the latter codi-
fi es an informal procedure, 36  the two provisions of the law no 234/2012 seem to 
further underline the necessary connections between all channels, national and 
European, that each House is able to use in order to represent its own position on 
an EU draft legislative act. These provisions were promptly implemented in the 
more recent reasoned opinions, in which a fi nal formula was inserted, clarifying 
that their content is also guidance for the EU activity of the Italian government. 37    

   VI. The Reasoned Opinions Submitted  

 As already remarked, the examined procedural differences between the two Houses 
contribute to explain some variations of data. Both the overall number of docu-
ments on EU draft legislative acts approved and reasoned opinions submitted are, 
in fact, much higher in the Senate than in the Chamber. 

 Up until 3 June 2015, starting from 1 December 2009, the Senate had examined 
403 acts, out of which eight reasoned opinions were enacted. 

 In the Chamber, the most recent data available is from the end of 2013 and 
offers a very different picture: 90 acts have been examined, of which four qualifi ed 
as reasoned opinions (although the European Commission recognised just two as 
such). The correspondent data for the Senate were 204 and seven. 38  
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 39      See n 7 above, and Chapter 8 by C Fasone,  ‘ Italian Regional Councils and the Positive Externalities 
of the Early Warning Mechanism on National Constitutional Law ’  in this volume.  

 40      See L Bartolucci,  ‘ In attesa del  “ nuovo ”  Senato, un canale di collegamento pi ù  fl uido con i Consigli 
regionali negli affari dell ’ Unione europea ’  in:   www.osservatoriosullefonti.it  , no 3, 2014, and C Fasone, 
 ‘ In attesa della riforma costituzionale, alcune recenti evoluzioni nella 14 ª  Commissione del Senato sui 
raccordi tra Stato, Regioni e Unione europea ’  in:   www.forumcostituzionale.it  , 13 January 2015.  

 41      See P Kiiver,  The Early Warning System for the Principle of Subsidiarity , n 31 above, 64 ff (also 
underlying the fact that  ‘ under the EWS Senates enjoy a voice that is completely out of proportion with 
the voice that they have ’  regarding domestic legislative competences).  

 All the four reasoned opinions of the Chamber were approved by the Com-
mittee on EU Policies, whilst in the Senate the eight reasoned opinions were all 
approved by the sectoral committees. For the rest, around three-quarters of the 
acts issued by the Senate have been approved by the sectoral committees, normally 
after an opinion of the Committee of EU Policies. In 111 cases out of 403 the 
document has been issued instead by the latter, exercising its substitutive power, 
as already mentioned. 

 Different explanations could be found for this higher level of EU activity in the 
Senate. Such explanations could be either down to typical features of the Italian 
system, or else those common to all the EU second chambers. The fi rst kind of 
explanation does not seem particularly meaningful, as in Italy the two Houses 
hold, as has been shown above, the same powers and are both directly elected by 
citizens. Eventually, we might suppose that the more active role of the Senate can 
be seen, to a certain extent, as a sort of a preview or a forecast of the future role of 
the new Senate. In fact, after the constitutional reform currently under discussion, 
the new Senate could not issue a vote of confi dence for or against the government 
and therefore would not have scrutiny and direction powers in relation to the 
government. Instead, it should be called to exercise a connective function between 
the state and the territorial autonomies and between the latter and the EU, as well 
as to participate in the decisions aimed at forming and implementing EU norma-
tive acts and policies. 39  In a way, a similar phenomenon of early implementation 
of the constitutional reform of the Italian bicameral system seems currently to be 
taking place, specifi cally regarding the procedure ensuring some forms of dialogue 
among the Senate and the Regions. 40  However, for our ends, this does not explain 
much, as the activism of the Senate dates back to the fi rst years of the EWM appli-
cation and of the Political Dialogue, which was during a time when the constitu-
tional reform of the Senate, at least in the text that has been described, was quite 
far from even being conceived. 

 The second kind of explanation fi nds its roots in the observation according to 
which the EWM could represent an opportunity for the  ‘ rise of the Senates ’ . The 
observation, in simplifi ed terms, goes as follows: as Senates are generally more 
independent from the government than lower Houses, because they cannot take 
a vote of confi dence, and as they are less engaged in legislative activity, the EWM 
could  ‘ offer a greater prospect that their opinion will not merely be a repetition of 
what the government thinks already ’ . 41  Although following very different patterns, 
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 42      See the analysis developed by      M   Romaniello   ,   Upper Chambers in EU Parliamentary Democra-
cies   ( PhD Thesis ,  IMT Institute for Advanced Studies ,   Lucca  ,  2014 ),  86   . From the data reported there 
(Appendix 1, containing data from 2006 to 2013), the main exceptions are those of Belgium and 
Slovenia (while in the Netherlands and in Romania the two Houses seem more or less at the same level 
of activity in EU affairs). Considering that in Spain the two Houses need to act together, in the other 
eight Member States upper Houses are more active: clearly in Germany, Austria and France (see the 
chapters on these countries in this volume). More specifi cally, four main groups have been observed: 
 ‘ First, there are very active upper chambers, participating both in the political dialogue and in the EWS 
(Germany, Austria and France). Second, there are upper chambers mostly on equal footing in terms 
of subsidiarity concerns with the lower ones, but strongly involved in the  “ political dialogue ”  (Czech 
Republic, Italian Senate; House of Lords). Third, there are upper chambers participating on the same 
grounds with the lower ones (Spain; Ireland; Netherlands; Poland; Romania). Finally, there are upper 
chambers characterised by a low degree of involvement in EU affairs (Belgium; Slovenia) ’ .  

 43      In these terms, K Auel, O Rozenberg and A Tacea,  ‘ Fighting Back ?  And, If So, How ?  Measuring 
Parliamentary Strength and Activity in EU Affairs ’  in  The Palgrave Handbook of National Parliaments 
and the European Union , n 16 above, 60 – 93, spec 86 ff.  

 44      See Chapter 8 by C Fasone,  ‘ Italian Regional Councils and the Positive Externalities of the Early 
Warning Mechanism on National Constitutional Law ’  in this volume.  

more recent data seem to confi rm that  ‘ upper houses — in absolute terms — were 
much more active than lower houses ’ , when considering both the reasoned opin-
ions and the contributions expressed through the Political Dialogue. 42  

 This explanation, which for the Italian case complements the procedural reason 
already illustrated, also seems consistent with the observed inverse relationship 
between the institutional strength of a chamber and its European activity towards 
the EU institution, both in the EWM and in the Political Dialogue. As has been 
remarked, most of the institutionally strong parliaments  ‘ see no added value in 
engagement in a dialogue with the European Commission and instead focus on 
domestic infl uence on their government ’ , while some  ‘ upper chambers in bicam-
eral systems try to evade the dominance of the lower chamber by getting involved 
directly at EU level ’ . 43  

 Of course, this is not (yet) the case with the Italian Senate, given its symmetric 
powers. However, up to a certain extent, the overall trend of a higher level of EU 
activity by the other European Senates could have exercised some infl uence in 
encouraging the Italian Senate to take the new instruments seriously, also involv-
ing Regional Councils, 44  and to design procedures that would allow it to keep pace 
with other Upper Chambers in the EU — even more so nowadays that the symme-
try of the Italian bicameral system is probably going to be overcome.  

   VII. Four Examples of Reasoned Opinions  

 In order to better understand the features and the main trends in the reasoned 
opinions issued by the Italian Parliament, four case studies of EU draft legisla-
tive acts were selected and will be analysed in more detail. The selection operated 
according to the year (attempting to consider cases taken from different phases 
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 45      A negative criterion was also followed: we opted to exclude cases in which a specifi c role has been 
played by Regional Councils, as a specifi c chapter of this book has been entirely devoted to this topic: 
C Fasone,  ‘ Italian Regional Councils and the Positive Externalities of the Early Warning Mechanism 
on National Constitutional Law ’ , Chapter 8 in this volume (where two case studies are examined: the 
reform of the common agricultural policy and reform of the cohesion policy in 2011 – 12).  

 46      See Atto Senato, XVI legislatura, doc XVIII, no 41.  
 47      On this internal articulation of the EU Policies Committee of the Senate and of the Chamber, 

which varied signifi cantly according to different legislative terms, and parliamentary dynamics, see 
C Fasone,  Sistemi di commissioni , n 14 above, 254 ff.  

 48      See       C   Fasone   ,  ‘  Il Senato approva il primo parere contrario sul rispetto del principio di sussidi-
ariet à   ’  in ( 2010 )  XXX      Quaderni costituzionali    824 – 27     (available also on:   www.forumcostituzionale.it/
wordpress/images/stories/pdf/documenti_forum/temi_attualita/parlamento/0012_fasone.pdf)  .  

of the implementation of the new procedure, both before and after the entry into 
force of law no 234/2012), the interest of the draft legislative act (also selecting 
some cases that have raised the attention of other national parliaments) and the 
kind of assessment made by the sectoral and/or EU Policies Committees of the 
Chamber and/or the Senate (trying to include some of the more controversial 
cases). 45  

   A.  Fishery Products: A Reasoned Opinion Founded 
Only on the Substance of the Proposal  

 The fi rst case of a reasoned opinion, issued by the Senate, was on a draft Coun-
cil decision about imports of fi shery products into the EU from Greenland 
(COM(2010) 176). 

 The reasoned opinion was approved on 8 June 2010 unanimously by the stand-
ing Committee on Agriculture, in its fourth sitting, invoking at least formally 
subsidiarity, proportionality and substance. In all three sections of the reasoned 
opinion 46  the Committee essentially focused on the  ‘ negative effects on economic 
and social cohesion in the territories of many EU Member States which could be 
caused by the import of products not originating from Greenland ’ : this element is 
noted regarding subsidiarity (it would cause the absence of the evident advantages 
required by the subsidiarity), proportionality (it would exceed the aims of the 
Treaties and be unjustifi ed by the declared goals of the proposal) and substance 
(it would represent a risky precedent for the common agriculture policy). 

 It could be noted that on the same proposal the EU Policies Committee of 
the Senate (or better its subcommittee for the so-called ascending phase) 47  had 
expressed 20 days earlier, on 19 May 2010, a positive opinion favourably assessing 
the proposal concerning the legal basis, the proportionality and the subsidiarity 
principles. 

 As has been remarked, 48  the proposal could be interpreted as referring to a spe-
cifi c fi eld, fi sheries, included in the exclusive competence of the EU, and which in 
any case contains a mere application of an international agreement already in force 
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 49           C   Fasone   ,  ‘  ll Senato approva il primo parere contrario sul rispetto del principio di sussidiariet à   ’ , 
and for further info:   www.ipex.eu/IPEXL-WEB/scrutiny/CNS20100097/itsen.do  .    

 50      See B Guastaferro,  ‘ Reframing subsidiarity inquiry from an  “ EU value-added ”  to an  “ EU non 
encroachment ”  test ?  ’  in  Democracy and subsidiarity in the EU , n 2 above, 133 – 56, spec 150.  

 51      During this exam, however, the chairman of the EU Policies Committee and the rapporteur recall 
the previous acts approved by the Chamber in support of the position of the Italian government on 
the European patent.  

without altering either the tariffs or the sanitary requirements of the  products 
imported in the EU. This is also confi rmed that the Italian  Chamber of Depu-
ties decided not to discuss this proposal and that no other reasoned opinion 
was issued. Other national parliaments expressed support, without any negative 
remarks on subsidiarity grounds (for example, the German  Bundestag , the Por-
tuguese Assembly, the UK House of Commons, the Spanish Parliament and the 
Swedish Parliament). 49  

 These counter-arguments were used for the reply signed by the EU Commis-
sion Vice-president Šefčovič to the Speaker of the Senate Schifani, on 26 August 
2010, which formally referred only to the points referable to the proportionality 
and subsidiarity principles, ignoring the remark on the substance included in the 
reasoned opinion.  

  However, notwithstanding the formal qualifi cation of the remarks, in this case 
the intent of the Italian senators is rather evident — and especially of the chair-
man of the standing committee, who also appointed himself as rapporteur on this 
proposal — to use this opportunity in order to highlight that  ‘ the fi shing industry 
in Italy and other Mediterranean countries is currently facing very serious diffi cul-
ties ’ , as was recalled in one the premises of the reasoned opinion. It is, therefore, 
clearly a reasoned opinion based on political reason, almost devoid of any legal 
argument to support it. 50 

    B.  European Patent: A Support to the Italian Government on its 
Action for Annulment before the Court of Justice  

 The second case briefl y analysed here refers to two draft Regulations implement-
ing enhanced cooperation in the area of the creation of unitary patent protection, 
also with regard to the applicable translation (COM(2011) 215/216). On these two 
parallel proposals a reasoned opinion was issued, this time only by the Chamber 
(the fi rst, in this House), by its EU Policies Committee, exactly one year after the 
fi rst one issued by the Senate, on 8 June 2011. 

 The reasoned opinion was approved by the Committee on EU Policies, after an 
examination that lasted only one sitting. 51  First it invokes the choice of a wrong 
legal basis. As article 118 TFEU confers exclusive competence on the EU in the area 
of the creation of unitary patent protection, the decision of the Council authoris-
ing enhanced cooperation and its implementation in this fi eld would not comply 
with article 20, paragraph 1, TEU, according to which enhanced cooperation could 
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 52      For an analysis of the main steps of this saga see       S   Peers   ,  ‘  The Constitutional Implications of the 
EU Patent  ’  ( 2011 )  7      European Constitutional Law Review    229 – 66    .  

 53      It is symptomatic that on these two draft regulations only the Italian Chamber and the Spanish 
Parliaments issued reasoned opinions. The one approved by the Spanish Joint Committee, also referring 
jointly to the two draft Regulations, is focused on the violation of the legal basis (mainly of article 12 
of the fi rst regulation, which should be found in article 118, para 2, instead of article 118, para 1, 
TFEU), which would originate also a lack of compliance with the subsidiarity principle. It could be 
remarked that the Spanish reasoned opinion was issued also after a report transmitted by the Spanish 
government, upon request of the Joint Committee, and after a report sent by the Basque Parliament 
and that, in contrast to what happened to the Italian reasoned opinion, Spain received a reply from the 
European Commission, in which, although formally insisting on the correctness of the legal basis, rec-
ognised the problem and insisted on the connection between the two draft regulations (one founded 
on article 118, para 1, and the other on article 118, para 2, TFEU).  

 54      See C Fasone,  ‘ Il  “ parere motivato ”  sul rispetto del principio di sussidiariet à  deve riguardare esclusi-
vamente l ’ osservanza di quest ’ ultimo ?  ’  in  Amministrazione in cammino , 15 maggio 2011, available at:   www.
amministrazioneincammino.luiss.it/?p=1624  8 and Fasone,  ‘ La cooperazione rafforzata in materia di 
brevetto europeo: un diffi cile test per il coinvolgimento dei Parlamenti nel processo decisionale europeo ’  
in  Osservatorio sulle fonti online  3/2011, November 2011, available at:   www.osservatoriosullefonti.
it/component/docman/cat_view/199-note-e-commenti/200-note-e-commenti-n-32011  .  

 55      Advancing the hypothesis that in this way the Italian and Spanish Parliaments aimed substantially 
at protecting their national constitutional identity see P Faraguna,  ‘ A Living Constititutional Identity: 
The Contribution of Non-Judicial Actors ’ , NYU Jean Monnet Working Paper 10/2015 (available at: 
jeanmonnetprogram.org/wp-content/uploads/JMWP-10-Faraguna.pdf) p 62 f. On the connection 

be established only regarding Union ’ s non-exclusive competences. Secondly, it sig-
nals an alleged violation of article 326, paragraph 2, TFEU, according to which 
any enhanced cooperation  ‘ shall not undermine the internal market or economic, 
social and territorial cohesion ’ ,  ‘ shall not constitute a barrier to or discrimination 
in trade between Member States, nor shall it distort competition between them ’ . 

 Moreover, an inconsistency with the principle of proportionality is foreseen, 
concerning the excessive sacrifi ce it would impose on competitors, as the propos-
als do not offer a detailed motivation about the choice of the solution in favour of 
English, French and German, instead of the solution of  ‘ English only ’  as proposed 
by the Italian government. In the reasoned opinion, however, there is no mention 
at all of any subsidiarity check: as stated in its premises,  ‘ before the national Parlia-
ments perform their subsidiarity checks  …  it is necessary, fi rstly, to appraise the 
soundness of the legal basis ’ . 

 It is quite clear that in these two draft Regulations the Chamber sees an oppor-
tunity to support the Italian government in its struggle against the prevalent solu-
tion at the EU level, with the option in favour of the three languages (English, 
French and German). It is because of the opposition of the Italian and the Spanish 
governments that the Council, on 10 March 2011, decided to trigger an enhanced 
cooperation, involving all of the other EU Member States. 52  Thus, the reasoned 
opinion here examined, as well as the one approved by the Joint Committee on 
EU Policies of the Spanish Parliament on 16 June 2011, 53  can be seen as just two 
further steps of this struggle, in which both the Italian and the Spanish parlia-
ments clearly move in tune with their respective Executives, 54  possibly in defence 
of an aim, the protection of their languages, that could even be deemed to be part 
of their national identities. 55  
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between the reasoned opinions issued within the EWM and the protection of constitutional identities 
see B Guastaferro,  ‘ Reframing subsidiarity inquiry from an  “ EU value-added ”  to an  “ EU non encroach-
ment ”  test ?  ’ , ibid, p 150 ff. and       M   Goldoni   ,  ‘  The Early Warning System and the Monti II Regulation :  The 
Case for a Political Interpretation  ’  ( 2014 )  10      European Constitutional Law Review    90 – 108, spec 101 ff    .  

 56      On this decision see A Plomer,  ‘  Spain v Parliament  &  Council  (C-146/13) — a giant step towards 
(dis)integration of the European patent system ’ , 11 May 2015, available at: eutopialaw.com/2015/05/11/
spain-v-parliament-council-c-14613-a-giant-step-towards-disintegration-of-the-european-patent-
system/,.  

 57      See, eg, the resolutions approved by the joint Committees on Industry and on EU Policies of 
the Chamber on the 23 June 2015 in which they asked to the Italian government to take part in the 
enhanced cooperation.  

 58      The fi rst of the two decisions (C-146/13) recalls the previous one (C-274/11 and C-295/11) in 
interpreting the expression  ‘ throughout the Union ’  used in Article 118(1) TFEU, in the sense that, 
 ‘ since the power conferred by that article is exercised within the ambit of enhanced cooperation, the 
 European intellectual property right so created and the uniform protection given by it must be in force, 
not in the Union in its entirety, but only in the territory of the participating Member States ’ .  

 59      See C Fasone,  ‘ La cooperazione rafforzata in materia di brevetto europeo ’ , n 54 above.  

 It should also be noted that just two days after the approval of the reasoned 
opinion, the Italian government presented, on similar legal grounds, an action for 
annulment of the Council decision of 10 March 2011 authorising the enhanced 
cooperation, to the Court of Justice of the EU, expressly mentioning the reasoned 
opinion of the Chamber. The action was rejected by the Court of Justice of the EU 
( Spain and Italy v Council , 16 April 2013, Cases C-274/11 and C-295/11), in a deci-
sion which dismissed the actions, specifi cally holding unfounded all the arguments 
used by the Italian and the Spanish government, including those which referred to 
the legal basis. 56  Along with another couple of parallel decisions, both released on 
5 May 2015, the European Court of Justice has dismissed both the actions that the 
Spanish government brought — alone, as the Italian government had in the mean-
time changed its position 57  — against the two Regulations, once they had entered 
into force ( Spain v Parliament and Council , C-146/13;  Spain v Council , C-147/13), 
declaring again that the alleged violations of the legal bases were unfounded. 58  

 Therefore, this case seems, for the moment, one of the occasions in which 
national parliaments went closer to the application of the procedure foreseen in 
Article 8 of Protocol no 2, through which they are allowed to promote, through 
their governments, actions for infringement of the principle of subsidiarity by a 
legislative act, and that has never been experienced to date. 59   

   C.  Tobacco Products: The Only Proposal on which Both Houses 
Expressed their (Different) Opinions  

 While in both of the previous cases one of the two Houses of the Italian  Parliament 
was alone in issuing a reasoned opinion (with the only exception of the Span-
ish Parliament on the European patent), the example of the draft Directive on 
Tobacco products (COM(2012) 788) concerns a proposal which also received 
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 60      Reasoned opinions were issued by Denmark, Greece, Portugal and Sweden and by the 
Chamber of deputies of the Czech Republic and Romania: see     European Commission  ,   Annual Report 
2013 on Subsidiarity and Proportionality  ,  Brussels, 5.8.2014 COM ( 2014 )  506 fi nal, p 11 ff   . From IPEX 
the numbers look different: 8 national parliaments and 14 votes, but the difference can be rather easily 
explained considering that, as the  Annual Report 2013  states, Two chambers (the Bulgarian one and the 
Italian Chamber of Deputies)  ‘ sent opinions arguing that the proposal was not in line with the subsidi-
arity principle, but these were submitted after the deadline and therefore could not be included when 
calculating whether the threshold had been met ’ , although qualifi ed anyway for the Political Dialogue. 
For a synthesis of different reasoned opinions see S Petitjean,  ‘ Tobacco directive passes subsidiarity test ’ , 
19 March 2013, available at: tobacco.cleartheair.org.hk/ ? p = 7112.  

 61      This being the unique case, according to M Romaniello,  ‘ Assessing Upper Chambers ’  Role in the 
EU Decision-Making Process ’ ,  Luiss School of Government Working Paper , 26/2015, available at: sog.
luiss.it/sites/sog.luiss.it/fi les/SOG % 20Working % 20Papers % 20WP26-2015 % 20Romaniello.pdf, p 14.  

 62      See European Commission,  Annual Report 2013 on Subsidiarity and Proportionality , n 60 
above, 11.  

 63      Atto Senato, XVI legislatura, doc XVIII, no 183. The document, 14 pages long, has been only 
partially translated into English in the IPEX website (that is, only the opinion issued by the EU Policies 
Committee).  

 reasoned opinions on the part of other national parliaments (six in this case, for 
a total of 11 votes). 60  Most importantly, it saw the involvement of both the Senate 
and the Chamber. 61  

 Actually, according to the European Commission, 62  only the Senate is deemed 
to have issued a  ‘ real ’  reasoned opinion on this draft directive: the one approved 
by the Health Committee on 30 January 2013, after opinions were issued by the 
EU Policies Committee (in fact, on the same day, also expressing doubts on the 
compliance with the principle of subsidiarity) and the Industry and Trade Com-
mittee (on 16 January 2013, expressing a positive opinion on the proposal). In 
an attempt to summarise a rather long, articulated and partially contradictory 
document (deriving from the juxtaposition of texts issued by three different Com-
mittees, one favourable and two rather more critical), 63  the Senate invoked, gener-
ally speaking, several violations of the principle of subsidiarity. More specifi cally, 
it referred both to the choice of the legal basis — a point on which the part of 
the opinion approved by the EU Policies committee published immediately after, 
affi rmed, on the contrary, the correctness — and to the conferral of a too wide pro-
vision for delegated acts on the Commission. Furthermore, another three points 
were raised, two of them presented as violations of the principle of subsidiarity, 
although they seem to be related instead to the substance of the draft Directive 
(the new generation tobacco products; the standardisation of packages; and the 
advertising on electronic cigarettes). 

 As for the Chamber, in fact, there were both a reasoned opinion, approved by 
the EU Policies Committee on 19 February 2013, and a document, on the sub-
stance of the proposal (although quoting the reasoned opinions expressed by the 
Chamber and by the Senate), issued by the Health Committee on the subsequent 
day. Actually, the latter expressed, although with some observations, support for 
the proposal (consistently with what the Health Committee of the Senate had 
already done). 
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 64         Case C 491/01    The Queen v Secretary State for Health, ex parte British American Tobacco (Invest-
ments) and Imperial Tobacco  ,  Judgment of   10 December 2002   , paragraph 60; and Joined Cases 
C-154/04 and C-155/04,  The Queen (on the application of Alliance for Natural Health and Nutri-Link 
Ltd) v Secretary of State for Health  and     The Queen (on the application of National Association of Health 
Stores and Health Food Manufacturers Ltd) v Secretary of State for Health and National Assembly for 
Wales (Nutritional Supplements)  ,  judgment of   12 July 2005   , paragraph 28.  

 65      See M Romaniello,  Upper Chambers in EU Parliamentary Democracies , n 42 above.  
 66      See the 3-page letter of Vicepresident Sevkovic to President Grasso on 25 June 2013.  
 67      On the points in which the Directive differed from the Commission ’ s initial proposal regard-

ing issues raised by national parliaments, see     European Commission  ,   Annual Report 2014 on relations 
between the European Commission and National Parliaments  ,  COM ( 2015 )  316 fi nal   , 2 July 2015, p 6ff.  

 68      S Peeters, H Costa, D Stuckler, M McKee and AB Gilmore,  ‘ The revision of the 2014 European 
tobacco products directive: an analysis of the tobacco industry ’ s attempts to  “ break the health silo ”  ’ , 
Research paper, 24 February 2015, available at: tobaccocontrol.bmj.com/content/early/2015/02/06/
tobaccocontrol-2014-051919.full # ref-136.  

 The content of the opinion of the EU Policies Committee of the Chamber is 
also quite broad in its assessment of the draft Directive, disputing the legal basis 
of the proposal, which it deemed not to be in line with the CJEU ’ s decisions 
on the issue, 64  arguing that the harmonisation of market conditions within the 
Community is merely a secondary consequence of the proposal. Furthermore, 
the  Chamber argued that the proposal would have a negative impact on the very 
objective it was aiming to achieve, as  ‘ by encouraging Member states to act inde-
pendently in certain areas  …  [it would] bring about a situation of signifi cant 
divergences among Member States with the consequent effect of restricting the 
free movement of goods ’ . 65  

 The delay with which the reasoned opinion issued by the Chamber was sent 
to the European Commission is not easy to explain. It could in part be attributed 
to the already remarked informal character of the procedures currently in force: 
a feature that helps neither their effi ciency nor their understandability from the 
perspective of the EU institutions. Due to this delay, as already recalled, the rea-
soned opinion issued by the Chamber was only considered through the Political 
Dialogue. 

 What can be noted is that the opinions of national parliaments seem to have 
had some sort of follow-up. Not only because the European Commission replied 
to the rather contradictory reasoned opinion of the Senate, 66  but because the fi nal 
text of the Directive 2014/40/EU cites a wider legal basis (not only article 114 
TFEU, but also articles 53(1) and 62 TFEU) and contains a provision on electronic 
cigarettes. 67  

 It is diffi cult to say to what extent these amendments directly derive from the 
activity of national parliaments. What seems certain is that the tobacco producers 
also decided to make use of them, and more specifi cally of the yellow card proce-
dure, in order to try to obtain something that they did not manage to get from the 
Commission in the draft Directive. 68  And that, specifi cally in the case of the Italian 
Parliament, this triggered at least three out of fi ve standing committees to express 
their critical positions on that proposal.  
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 69      Atto Senato, XVII legislatura, doc XVIII, n 63 above. This time the English translation available 
on IPEX is complete.  

   D.  Zootechnics: A More Stabilised Assessment, Founded 
also on a (Non-Published) Government Report  

 Finally, specifi c attention can be drawn on a reasoned opinion issued, after three 
meetings, by the Agriculture Committee of the Senate on 26 March 2014 —
 along with the opinion approved by the EU Policies Committee on 19 March 
2014 — regarding a draft Regulation and a draft Directive, both on Zootechnics 
(COM(2014) 4 – 5). 

 In this case, consistently with the opinion expressed by the EU Policies 
 Committee, the Agriculture Committee maintained the existence of alleged 
infringement of both subsidiarity and proportionality principles, 

  due to the absence of any detailed reason regarding compliance with the principle of 
subsidiarity, the excessive use of delegated powers, the adoption of a regulation rather 
than a directive as an instrument, and the impact on the principles underlying Italy ’ s 
zootechnical legislation. 69   

 Other than the content, which confi rms the rather broad and political assessment 
made by the Italian Parliament, some formal aspects can be underlined as they 
show a progressive consolidation of the instrument of the reasoned opinion. In 
this case, in fact, the assessment was grounded on: 1) an overview of the situa-
tion through the IPEX website, relating to the other national parliaments ’  activ-
ity, contained in the opinion of the EU Policies Committee, according to which 
none of the eight Chambers that started examining the proposal expressed  ‘ any 
reservations or concerns regarding compliance with the principle of subsidiarity ’ ; 
2) the referral to the  ‘ highly critical observations submitted by the main relevant 
professional associations ’ ; 3) most of all, the quotation of the report by the gov-
ernment, highly critical of the draft Regulation, according to which it would have 
a particularly severe impact on the organisation of Italian zootechnical improve-
ment measures. 

 The latter element seems particularly relevant, as it makes reference to one of 
the fi rst reports tabled by the government to the Parliament, in compliance with 
Article 6, paragraph 4, law no 234/2012. According to this provision, in fact, the 
competent administration should produce, on every EU legislative draft act of a 
particular importance, a report on the following elements: a) the respect of the 
principle of conferral, verifying the legal basis and the compliance with the prin-
ciples of subsidiarity and proportionality; b) an overall assessment of the draft 
and its perspectives in the EU negotiations; c) the impact of the draft, fi nancially, 
legally, as well as on regional and local authorities on public administration and 
on citizens and undertakings activities. According to the following paragraph 5 of 
Article 6, this report has to be timely transmitted to the Department of EU Policies 
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 70      This provision regarding the concordance table, modelled on the UK experience and already 
present since law no 11/2005, has received no implementation: see A Esposito,  La legge 24 dicembre 
2012, n. 234, sulla partecipazione dell ’ Italia alla formazione e all ’ attuazione della normativa e delle polit-
iche dell ’ UE , n 28 above, 32. Only recently has a decree of the President of the Council of Minis-
ters been enacted, containing a (very essential, indeed) blank example of the concordance table: see 
DPCM 17 March 2015, in  Gazzetta Uffi ciale , 2 April 2015 (available at:   www.politicheeuropee.it/
comunicazione/19278/atti-legislativi-dellue-modalita-di-redazione-della-tabella-di-corrispondenza)  .  

 71      See       C   Fasone    and    D   Fromage   ,  ‘  National parliaments and the EU Commission ’ s agenda: limits 
and recent developments of a diffi cult partnership  ’   in     C   Fasone   ,    D   Fromage    and    Z   Lefkofridi    (eds), 
   Parliaments, public opinion and parliamentary elections in Europe  ,  European University Institute Max 
Weber Working Paper Series, MWP 2015/18    .  

 72      See, respectively, Atto Camera, XVII legislatura, doc XVIII, n °  18 and n °  19 (available at:   www.
camera.it/_dati/leg17/lavori/documentiparlamentari/IndiceETesti/018/018/INTERO.pdf   and   www.
camera.it/_dati/leg17/lavori/documentiparlamentari/IndiceETesti/018/019/INTERO.pdf  ).  

 73      See Atto Senato, XVII legislatura, doc XVIII, n °  79 (available at:   https: //www.senato.it/service/PDF/
PDFServer/BGT/813584.pdf  ). For a synthesis of all these documents see E Albanesi,  ‘ Le Camere si 
esprimono sulle Relazioni 2013 della Commissione europea sui principi di sussidiariet à  e di propor-
zionalit à  e sui rapporti con i Parlamenti nazionali (mentre prosegue il cammino verso il  “ nuovo ”  
Senato ’ , available at:   www.osservatoriosullefonti.it/rubriche/raccordi-parlamentari-italia-ue-nei-
procedimenti-normativi  , March 2015.  

and then to the two Houses, together with a table showing the provisions of the 
draft legislative act and the corresponding Italian legal provisions. 70  

 However, it must be noted that these reports, already used and even quoted in 
the reasoned opinions expressed within the EWM, quite oddly are not always pub-
lished in parliamentary proceedings. In fact, this is indeed the case of the report 
that was expressly quoted by the reasoned opinion on zootechnics. We do not 
know if this choice in favour of a regime of secrecy is due, in this case — given that 
some of these reports were instead published on the Parliament ’ s website — to the 
fact that such reports could contain sensitive elements, especially with regard to 
the ongoing negotiations at EU level. 71  However, partial publication could have 
been considered obviously omitting the negotiation strategy but allowing for the 
impact assessment absolutely essential for a better understanding of the origins 
and the justifi cations of reasoned opinions and contributions issued by parlia-
mentary committees.   

   VIII. Some Trends from the Italian Experience  

 A series of further important elements concerning the way in which the Italian 
Parliament conceives and uses the EWM can be derived from some more gen-
eral documents approved by the Committees on EU Policies of the two Houses. 
Here, we consider the two documents by which the EU Policies Committee of 
the Chamber approved, on 16 December 2014, the two Reports of the European 
 Commission issued in 2014; 72  and the joint resolution issued on 6  November 
2014 by the EU Policies Committee of the Senate on the same two Reports, 
with the opinion of the Foreign Policies Committee. 73  In these documents, in 
fact, the  Italian Parliament expresses its own position on some debated features 
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 74      Atto Camera, XVII legislatura, doc XVIII, n °  18, 2 ff.  
 75      On the general trend towards individual use of the EWM see N Lupo,  ‘ National parliaments in 

the European integration process ’ , n 2 above, 124 ff. In the opposite sense,       I   Cooper   ,  ‘  A  “ virtual third 
chamber ”  for the European Union ?  National parliaments after the Treaty of Lisbon  ’  ( 2012 )  35      West 
European Politics    441 – 65    .  

 76      Atto Camera, XVII legislatura, doc XVIII, n °  18, 3.  
 77      Atto Senato, XVII legislatura, doc XVIII, n °  79, 3.  
 78      Atto Senato, XVII legislatura, doc XVIII, n °  79, 4 and, more specifi cally, the chapter by C Fasone, 

 ‘ Italian Regional Councils and the Positive Externalities of the Early Warning Mechanism on National 
Constitutional Law ’ , Chapter 8 in this volume.  

 79      Atto Camera, XVII legislatura, doc XVIII, n °  18, p 3.  

of the EWM, the Political Dialogue and, more generally, on the role of national 
 parliaments in the EU. 

 In particular, the Chamber of Deputies is very clear in qualifying the EWM as a 
primarily political instrument  ‘ rather than legal-formal in nature ’ . More precisely, 
it is seen as a  ‘ complementary instrument to support the national interest ’ . Both 
the subsidiarity and the proportionality principles are interpreted in a dynamic 
sense: that is, not merely as a way of avoiding the increase of EU jurisdiction, but 
as a means to allow for the enlargement of its policy areas only where required by 
the circumstances. 74  

 Furthermore, the individualistic approach to both EWM and Political Dialogue 
seems absolutely dominant: 75  inter-parliamentary cooperation mechanisms are 
recalled, but no collective subsidiarity check is envisaged and bilateral dialogue is 
encouraged above all other means. Under this point of view, the higher number of 
contributions compared to the reasoned opinions and the fact that only two yellow 
cards had been issued do not represent an ineffi cient use of the mechanism. 76  As it 
known a third yellow card was issued in May 2016. I do not think it is considered in 
this volume. And in any case, the passage refers to documents approved in 2014, when 
the yellow cards were just two. On the contrary, as was stated by the Senate, these data 
confi rm that parliaments have heterogeneous political interests, follow different pri-
orities in choosing the proposals to be examined in the EWM, and also apply distinct 
criteria in order to verify the compliance with the subsidiarity principle. 77  

 Of course, there are some differences between the Chamber and the Senate. 
While the latter underlines its higher position in the ranking of the most active 
parliaments in the EWM and in the Political Dialogue, and repeatedly recalls 
the observation expressed by the Conference of the Presidents of the Regional 
 Assemblies, 78  the former insists on the correctness of some of its procedural 
choices, in particular, on the selection of the draft legislative acts to be examined; 
on the extension of the EWM for the assessment of the legal basis, consistently 
with the approach followed by most national parliaments; and on the distinction 
between subsidiarity and proportionality, which seems to imply, mainly for the 
Italian legal order, different methodologies. 79  Both Houses, however, agree on ask-
ing the  European Commission for more accurate impact analysis and subsidiarity 
review due to the adoption of programming documents and with quantitative 
and qualitative indicators, as well as for more timely replies and more accurate 
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 80      For an exception, see — in the fi rst years of application of the EWM and in a very special period 
of the Italian form of government, between the end of the Berlusconi government (2008 – 11) and the 
start of the Monti government (2011 – 13) — the reasoned opinion expressed by the    Committee on EU 
Policies on 14 December 2011 on a draft Regulation   ‘  laying down common provisions on the structural 
funds  ’  (COM( 2011 )  615 fi nal )  .  

reconstructions of the follow-up of the contributions and reasoned opinions 
issued by national parliaments. 

 The appraisal of these more general documents helps to draw some indications 
from the Italian experience regarding the implementation of the EWM and the 
Political Dialogue, underlining the wide, dynamic and political conception of sub-
sidiarity (including legal basis and sometimes proportionality), which emerged 
rather evidently from the examination of the case studies taken more specifi cally 
into consideration. Some further elements can be noted here. 

 It is interesting that, although provided for — as seen, according to different 
requirements — by experimental procedures, there has been no involvement of 
the Plenary, until now, on subsidiarity grounds, even when different committees 
expressed positions that were not perfectly consistent. The rather strict time-frame, 
that both the MPs and the bureaucratic structure of the Parliament and Govern-
ment struggle to follow, is probably one of the reasons for the missed involvement 
of the Plenary, together with the reduced level of political debate usually linked to 
most of the topics address by EU draft legislative acts. 

 The diffi culties met in respecting the time-frame can also contribute to explain-
ing why, in most of the cases, there has been almost no form of coordination 
between the two Houses. However, this lack of coordination — particularly strik-
ing in some cases — could simply be deemed a permanent feature of the Italian 
symmetric bicameral system, especially after the disappearance of the big political 
parties that, until the beginning of the  ’ 90s, were able to ensure coherent legislative 
behaviour between the Chamber and the Senate. 

 Finally, it may be remarked that parliamentary committees usually approve 
acts which substantially coincide with the position of the Executive, 80  although 
normally the members of the Executive do not play an active role in the debates 
that take place within the committees and on these votes most of the times the 
cleavage between majority and opposition is not particularly signifi cant. How-
ever, after the entry into force of law no 234/2012 the Executive looks better 
equipped, at least in theory, to follow more actively the parliamentary processes. 
Some  signals of this new position have appeared, for instance through the quota-
tion of the reports on the impact of some draft legislative acts. It is still too early 
to assess whether this trend will be encouraged and whether it will determine a 
 transformation of the procedures here examined.  
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   IX. Conclusion: Towards a more Formalised 
and Homogeneous Procedure ?   

 Drawing some conclusions from a procedural viewpoint, it seems that the proce-
dure adopted by the Senate, which does not isolate the principle of subsidiarity 
from the substance of the proposal, looks more effective and more suitable for 
the kind of involvement of national parliaments encouraged by the Commission 
(through the Political Dialogue) and concretely followed by the Italian Parliament. 
The procedure imagined by the Chamber, although with the aim of ensuring a 
higher level of consistency in the subsidiarity scrutiny conferred exclusively on the 
EU Policies Committee, seems too ponderous and too subtle to be fully under-
stood and clearly implemented. MPs are inevitably inclined to (also) express a 
political assessment of each proposal, which tends to overlap and often to prevail 
over a legal assessment, although often using legal arguments. 

 However, the procedure followed in the Senate can also be criticised. In fact, it 
gives, at least potentially, in case of inactivity of sectoral committees, an overly sig-
nifi cant role to the EU Policies Committee and, at the same time, it lets the other 
standing committees make an instrumental (and occasional, during the fi rst years 
of application) use of the principle of subsidiarity. It also enhances — especially if 
the Plenary continues to be uninvolved — the risk of including contradictory posi-
tions in the text of the single document that is sent  ‘ to Brussels ’ , clearly written by 
many different hands. 

 The bicameral and highly polycentric nature of the Italian Parliament —
 and also of the Italian government — is refl ected in the content and style of the 
approved  ‘ reasoned opinions ’ , which vary considerably, mainly according to the 
concept of subsidiarity adopted in each assessment and to the political aim pur-
sued through it. 

 More generally, the high level of informality, due to the fact that the procedures 
for the EWM and the Political Dialogue are still not provided for in the rules of 
procedures of the two Houses, increases neither transparency nor clarity. Some 
positive, although partial, effects seem to have been produced after the entry into 
force of law no 234/2012, but it remains insuffi cient to ensure effective forms of 
coordination, regarding procedure as well as substance, between the Chamber and 
the Senate. 

 When called to apply clearer and more stringent procedures, possibly coherent 
and coordinated between the two Houses, MPs would probably be able to elabo-
rate and defi ne, thanks in part to the constant interface with the EU institutions 
and the use of numerous instruments of inter-parliamentary cooperation, a more 
consistent, but not legalistic, concept of subsidiarity. 

 When and if this will happen is not easy to foresee. A window of opportunity 
might open in parallel with the Constitutional reform of the Senate, which would 
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call upon this branch of the Parliament to develop its European powers, especially 
working on the coordination among different levels of government. However, this 
could also happen earlier, and independently from the constitutional reform, in 
order to improve the effi ciency and the effectiveness of the positions expressed by 
the Italian Parliament in the EU decision-making process.  

 

   


