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My presentation implies an answer to a preliminary question which draws inspiration from the 
recent referendums which stopped  the process of the ratification of the European Treaty 
establishing a Constitution for the European Union in France and Netheralands. If we want  to 
realize the importance of the event, we have to keep in mind that the results of those 
referendums give voice to a larger  public opinion which covers not only the mentioned 
Countries but also other Countries. Governments and people are afraid that  the enlargement of 
the European Institutions  can reduce a sovereignty recently acquired after the sad experience 
of the Breznev doctrine. The acceptance of the acquis of the European Community took many 
years in the old  member States of the European Union  and it is not surprising that in some of 
the new member States the adehsion  to the Union can arise political difficulties. But in any 
case the failing of the first exercise aimed at the adoption of  a formal Constitution for Europe 
requires an answer to the following question: are we authorized to think that - notwithstanding 
the recent political events which stopped the process of the ratification of the Treaty - there is 
space for talking about an European Constitution?  As  a matter of fact, if we thought that 
talking about an European Constitution does not make sense, we were doing  a great mistake. 
 
The discussion about the European Constitution did not start with the negotiations for the 
adoption of the Treaty signed in Rome.  It started  many years before those negotiations and in 
the frame of the jurisprudence of the European Court of Justice. But the Court started  thinking 
about the existence of an European Constitution even before using explicitly the expression " 
european constitution ": I mean that many decisions of the Court implied  a way of reasoning 
which is based on the idea of the existence of an european constitution, not  a formal 
Constitution but  a material or substantial Constitution. 
 
The first problem which the European Court dealt with was the problem of the qualification of 
the european legal order. In  a decision of 1964  - Costa/ENEL ( 6/64 ) - the Court advanced 
the opinion according to which the European Treaty is a completely different treaty from the 
ordinary international treaties. The ordinary international treaties produce legal effects in the 
internal legal orders of the interested States only through the adoption by the States 
themselves of an internal legislation implementing the normative content of the treaties. But the 
European Treaty has created a legal order which is integrated with the national legal orders of 
the member States: the integration/combination of these elements creates a competely new 
legal order whose basic norms the Court tried to identify. 
 
At the origin there was the fact that the member States accepted a limitation of their sovereignty 
which implied a division of competences between the national aauthorities and the european 
authorities based on the rules of the new legal order which could be enforced by the European 
Court. Therefore the european law adopted by the authorities of the european community was 
allowed to produce direct effects in the internal legal orders of the member States without the 
intermediation of a national legislation of the States and because of the mentioned integration 
between the european legal order and the national legal orders. 
 
Moreover the european law has got - in the opinion of the Court - a special position of primacy 
in relation with the national sources of law of the member States. As an effect of this primacy 
the european law not only was allowed to abrogate the previous national legislation of the 
member States, but also it could not be abrogated by a new internal legislation of those States. 
In the hypothesis of a conflict between the european law and the national legislations, the 
european law shall always prevail both against the old and the new national law. 
 
A second step in the direction of the recognition of the existence of an european constitution 
was made by the Court when it started elaborating the doctrine of the implicit protection of the 
human rights in the european legal order. In the past the constitutional Courts of the member 
States were reluctant to accept the idea that the european law has direct effects in the internal 
legal orders of the member States without the intermediation of the national legislators, or - at 
least - without the possibility of a judicial review of its conformity to the constitutional guarantee 
of the human rights. For instance the German constitutional Court had adopted the s.c. Solange  
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I decision stating that it did not give up the power of review of the european law as long as the 
protection of the human rights was not insured in the european legal order. In view of 
strenghtening the primacy of the european law and its own judicial authority the Court explicitly 
admitted that the european law  provided for the safeguard of the human rights:  we can quote 
the decisions which inaugurated this jurisprudence, that is Stauder ( 29/69 ) of 1969 and 
Internationale Handelsgesellschaft ( 11/70 ) of 1970, but the line was deeply elaborated also in 
other following decisions. 
 
The point is very interesting: the european treaties did not deal at that time with the protection 
of the human rights with the exception of the well known european freedoms which are strictly 
necessary in view of the establishment of the european free market. Adopting the mentioned 
new jurisprudence the Court had to justify its choice filling the hole of the missing provisions in 
the field of the human rights. The reasoning of the Court elaborated two different justifications: 
on one side they draw  inspiration from the existence of the tradition of the constitutions of the 
member States,  all of them have a large number of provisions in the field, and, on the other 
side, they underlined the fact that all the member States are bound by the ECHR. It  was 
unthinkable - they said - that the member States, while establishing the integrated european 
legal order, could not comply with their own international and internal engagements in view of 
the protection of the human rights. The integration of the national and european legal orders 
necessarily implied the relevance of the national constitutional provisions in the matter for the 
european law, while the member States could not give up the engagements deriving from the 
ECHR when transferring some functions to the european authorities. 
 
The new line of the Court was welcome by the national Courts which took note of the change, 
modifying their own jurisprudence: for instance, the German constitutional Court in the well 
known Solange II stated that it refrains from reviewing the constitutional conformity of the 
european law until the european Court complies with the doctrine of the european safeguard of 
the european law. 
 
Perhaps it could be useful explaining the legal relevance of the jurisprudence of the european 
Court. As a matter of fact, the position of the Court  is not based on explicit provisions of the 
european treaties but on a doctrine, that is on an interpretative elaboration of the europen law. 
The Court offers  the theory of the european constitutional heritage,  that is the combination of 
the legal principles and substantial values which can be derived  from the constitutions of the 
member States and underpins the protection of the human rights at the european level. This 
way of deciding judicial cases is not unusual because the judges frequently adopt decisions 
which are based  not on explicit legal provisions but on the interpretative elaboration of the law 
actually in force. 
 
A  similar conclusion can be drawn with regard to the general problem of the european 
constitution. On the basis of the mentioned jurisprudence we are certainly authorized to talk 
about the existence of an european constitution, because the european Court clearly accepts 
the idea that there are principles binding the european and the national legislators in the field of 
the relations between the european and the national laws, on one side, and in the matter of the 
protection of the human rights, on the other side. It is well known that the rules about the 
division of the legislative functions and the protection of the human rights are the traditional 
content of the constitutions: therefore we can say that the European Union has a constitution 
because its legal order complies with the mentioned principles even if these principles are not 
received in a formal constitutional act. It has a material constitution and not a formal 
constitution. But the Court bypasses the difficulty identifying the european constitution in the 
european treaties. This position was stated in the famous decision Les Verts of 1986 ( 26/62 ), 
when the Court said that the european community was a legal community in the frame of which 
the member States and the european authorities are subject to a review aimed to check the 
conformity of their acts to the constitution made up by the european treaty. 
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This position is still relevant notwithstanding the failing of the process for the ratification of the 
new treaty aimed at establishing  a constitution for the european Union. Even the new limited 
treaty which was envisaged by the european council of Bruxelles of June 2007 does not 
contradict the conclusions of european court notwithstanding that it was explicitly motivated by 
the will of avoiding the use of the expression " european constitution ".  
 
The authorities of the member States are evidently afraid of the expression. They don't contest 
the acquis of the Community/Union but they fear that the use of the word constitution can 
strenghten the idea that the european legal order is an original sovereign legal order, which is 
not dependent on the decisions of the member States and is no more based on the 
authorizations stated in the national constitution. The States are frightened by the perspective 
of an european legal order which can autonomously enlarge the scope of its competence, while 
they are loosing the control of the existence and the growing up of the Union. The constitutional 
project is abandoned and the new treaty of reform will not abrogate the old treaties and will not 
provide for the substitution of a completely new normative act for them. 
 
From the point of view of the history of the Community/Union the difficulty of the acceptance of 
the european integrated legal order is not a novelty. I'll give an example showing how the 
integration of the italian legal order and the european legal order took at least twenty years to 
get the present, not completely satisfying arrangement. 
 
In 1964 the italian Constitutional Court ( 14/1964 ) reviewing the conformity of the expropriation 
of the electric enterprises ( adopted in view of the nationalization of the production of the 
electricity  )  with the Constitution, decided that the italian constitution, if it allows the european 
law to have direct effects in the national legal order, does not oblige the italian legislator to 
refrain from substituting new conflicting italian law for the european law. The European Court 
reacted against this interpretative line in 1964 stating the principle of the supremacy of the 
european law which have to be complied with by the member States in an uniform and 
coherent way ( Costa/ENEL  6/64 ) and cannot be abrogated by an individual initiative of a 
member State.  
 
The italian Constitutional Court realized that it had to avoid a conflict with the european Court 
and changed its mind: according to its new jurisprudence ( 183/1973 ) the italian Constitution 
which allows the transfer of powers from the State to the european authorities, obliges the 
italian legislator to accept the direct effect and the supremacy of the european law. Therefore 
the italian law conflicting with the european law is unconstitutional and it has to be nullified by 
the Constitutional Court in the exercise of its function of review of the legislation.  Also this 
jurisprudence did not satisfy the european Court because it postponed the internal effects of the 
european law to the moment of the decision of the italian court on the conflict between 
european and italian law while the european law has to produce its effects at the same time in 
all the european space (  1978 - Amministrazione finanze/ Simmenthal 106/77 ). In 1984 the 
italian Court modified again its jurisprudence stating that the equal and uniform compliance with 
the european law in Italy can be insured only by allowing all the italian judges to settle the 
conflict between internal and european law directly applying the european law ( 170/84 ) 
Therefore, in case of conflict, they are no more obliged to apply the italian law at least until a 
decision of the Constitutional Court: it is really an important break with the traditional 
prerogatives of the italian parliamentary legislation and with the limitations of the powers of the 
judges… 

 


