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INTRODUCTION 

“None are more conscious of the vital limits on 
judicial authority than are the members of this Court, 
and none stand more in admiration of the 
Constitution’s design to leave the selection of the 
President to the people, through their legislatures, and 
to the political sphere.” Bush v. Gore, 531 U.S. 98, 111 
(2000) (per curiam). That is as it should be, given that 
the Constitution vests each State with the power to 
“appoint, in such manner as the Legislature thereof 
may direct, a number of electors.” U.S. Const. art. II, § 
1, cl. 2. And that reality requires that Texas’s motions 
challenging the results of the presidential election in 
Georgia be denied. 

Contrary to Texas’s argument, Georgia has 
exercised its powers under the Electors Clause. 
Georgia’s legislature enacted laws governing elections 
and election disputes, and the State and its officers 
have implemented and followed those laws.  To ensure 
the accuracy of the results of that process, it has 
completed three total counts of the vote for its 
presidential electors, including a historic 100 percent 
manual recount—all in accordance with state law. It 
has, consistent with its authority under 3 U.S.C. § 5, 
authorized its courts to resolve election disputes. See 
Bush, 531 U.S. at 112 (Rehnquist, C.J., concurring, 
with Scalia, J. and Thomas, J.) (“In most cases, comity 
and respect for federalism compel [this Court] to defer 
to the decisions of state courts on issues of state law”—
a practice that “reflects [the Court’s] understanding 
that the decisions of state courts are definitive 
pronouncements of the will of the States as 
sovereigns.”). It has defended its election process in 
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multiple lawsuits in the State.  And the disputes that 
challengers have filed in the State have all resolved in 
Georgia’s favor. 

Texas nevertheless asks this Court to transfer 
Georgia’s electoral powers to the federal judiciary. 
Respect for federalism and the constitutional design 
prohibits that transfer of power, but this Court should 
never even reach that issue because the Court’s rules 
governing its original jurisdiction, constitutional 
limitations on standing, and principles of federalism all 
preclude the exercise of this Court’s original 
jurisdiction over Texas’s belated action.   

This Court should deny Texas’s motions. 

STATEMENT 

1. This election cycle, Georgia did what the 
Constitution empowered it to do: it implemented 
processes for the election, administered the election in 
the face of logistical challenges brought on by COVID-
19, and confirmed and certified the election results—
again and again and again.  

Yet Texas has sued Georgia anyway, asserting 
claims based on essentially four factual allegations—
(1) Georgia’s State Election Board adopted State Rule 
183-1-14-0.9-.15, which allowed county election 
officials before November 3 to begin processing (but not 
tabulating) the record-setting number of absentee 
ballots cast during the pandemic (Compl. ¶ 67); 
(2) Georgia’s Secretary of State, represented by the 
Georgia Attorney General’s office, entered into a 
settlement agreement providing that (i) the Secretary 
of State would send a communication to the counties 
that recommended best practices for reviewing ballots, 
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which included a panel of three registrars or clerks 
(instead of only one) to review absentee ballots with 
questionable signatures, although only one member 
makes the final decision with agreement from at least 
one other member, (ii) state election officials should 
consider providing county officials with certain 
guidance and training materials (id. ¶¶ 70–71); and 
(3) Georgiawould enforce its voluntarily promulgated 
State Election Board regulation requiring prompt 
notification of absentee ballot rejection, but also 
providing voters with telephonic notice of any 
deficiencies (id. ¶ 71). 

Those measures complied with Georgia law. Take 
the State Election Board’s processing rule first. Under 
Georgia law, the State Elections Board has authority 
“[t]o formulate, adopt, and promulgate such rules and 
regulations . . . as will be conducive to the fair, legal, 
and orderly conduct of primaries and elections” so long 
as those rules are “consistent with law.” O.C.G.A. 21-2-
31(2). The State Elections Board exercised that 
statutory authority by adopting State Rule 183-1-14-
0.9-.15. Indeed, a different statute—O.C.G.A. § 21-2-
386—allows the State Elections Board to preliminarily 
review absentee ballots before Election Day, and 
expressly provides the county election superintendent 
with “discretion” to tabulate ballots prior to the close of 
the polls even in regular times. Id. at § 21-2-
386(a)(1)(B), (a)(3) (allowing the registrar, “[u]pon 
receipt of each ballot” to begin steps that include 
certifying signatures, and that the “county election 
superintendent may . . . choose[] to open the inner 
envelopes and begin tabulating such ballots prior to the 
close of the polls on the day of the primary, election, or 
runoff”). In taking these actions, the State Elections 
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Board followed State law and enabled registrars to 
process efficiently and accurately a record-setting 
number of absentee ballots. 

As for the signature-verification guidance, neither 
communications with counties to recommend best 
practices on how to analyze absentee-ballot signatures, 
nor alerting a voter of ballot deficiencies by telephone 
and in writing presents any conflict with State law. 
Texas cites no Georgia law suggesting otherwise. Nor 
does Texas cite any Georgia law suggesting that an 
election official cannot even consider sending guidance 
and training materials to county officials. 

Texas suggests that those lawful implementation 
measures, and not the Georgia Legislature’s actions, 
resulted in election officials’ rejecting absentee ballots 
at a “seventeen times” lower rate in 2020 than in 2016. 
Compl. ¶ 75. But there is no basis for Texas’s 
speculation about the reasons for the alleged 
differences in rejection rates. Rejection rates for 
signatures on absentee ballots remained largely 
unchanged. See Wood v. Raffensperger, No. 1:20-cv-
04651-SDG, 2020 WL 6817513, at *10 (N.D. Ga. Nov. 
20, 2020). But overall rejection rates were influenced 
by many factors, including significant legislative 
action. In 2019, the Georgia Legislature eliminated 
certain information that voters had been required to 
provide on absentee ballots during the 2016 election 
cycle; for instance, because of the 2019 legislative 
changes, in 2020, voters casting mail-in ballots were 
not required to write their date of birth and address on 
the ballot before submitting it. H.B. 316, 236 Gen. 
Assemb., Reg. Sess. (Ga. 2019). That same law adopted 
a cure process, giving absentee voters the opportunity 
to cure deficient or missing signatures on absentee 
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ballots. That process did not exist in Georgia law prior 
to 2019. Those changes by the Georgia Legislature in 
2019—combined with the 2020 election’s record 
turnout and extensive public and private educational 
efforts regarding voting procedures—explain the 
allegedly lower rejection rates better than Texas’s fact-
less speculation about the (lawful) steps taken to 
process absentee ballots.  

2. Following the November 3 General Election, 
Georgia took additional steps to ensure the security, 
reliability, and integrity of its electoral process. First, 
in accordance with O.C.G.A. § 21-2-498, Georgia 
completed a risk-limiting audit. To satisfy the 
statutory audit requirements, Secretary of State Brad 
Raffensperger could have chosen a sample size of 
ballots for any race, but he selected the presidential 
election, recognizing its significance. The audit 
resulted in a manual count of nearly 5 million ballots 
cast—a process that lasted the better part of a week 
and required the State to deploy immense human and 
financial resources. Ultimately, the audit confirmed 
the initial election results, and Secretary 
Raffensperger certified the results on November 20, 
2020.  

That was not all. Responding to the Trump 
Campaign’s request, Georgia undertook a machine 
tabulation recount of the nearly 5 million ballots. 
Again, the recount confirmed the initial election 
results. So Secretary Raffensperger recertified the 
state’s results again on December 7, 2020.  

3. Against that backdrop, Texas alleges that 
Georgia violated the Electors Clause (but unlike with 
other States, does not plead facts even suggesting 
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violations of the Equal Protection Clause or Due 
Process Clause). Texas asks this Court to override 
Georgia’s election results, enjoin its electors from 
participating in the election, and command Georgia’s 
Legislature to either re-appoint new electors or forgo 
presenting electors at all and let the House and Senate 
select the President and Vice President.  

Texas’s claims are no different than the multiple 
cases pressed in state and federal courts in Georgia 
over the past weeks. Since the November election, 
there have been at least six Georgia cases alleging that 
state election officials violated the law by acting in 
accordance with the State’s settlement agreement or by 
adopting State Rule 183-1-14-0.9-.15. See, e.g., Wood v. 
Raffensperger, No. 1:20-cv-04651-SDG (N.D. Ga.); 
Pearson et al. v. Kemp et al., No. 1:20-cv-04809-TCB 
(N.D. Ga.); Wood v. Raffensperger et al., No. 2020-CV-
342959 (Fulton Cnty. Sup. Ct.); Boland v. 
Raffensperger, No. 2020-CV-343018 (Fulton Cnty. Sup. 
Ct.); Della Polla v. Raffensperger, No. 20-1-7490 (Cobb 
Cnty. Sup. Ct); Trump et al. v. Raffensperger et al., No. 
2020-CV-343255 (Fulton Cnty. Sup. Ct.). And none of 
that litigation has gone anywhere. The Eleventh 
Circuit, the Northern District of Georgia, and the 
Superior Courts of Fulton County and Cobb County, 
Georgia have rejected all the claims except for in one 
case, which was filed just this week and is thus still 
winding through Georgia’s courts just as the Georgia 
Legislature envisioned. In the one remaining case, 
Trump et al. v. Raffensperger et al., No. 2020-CV-
343255, which was not approved for filing until 
December 7, 2020, due to filing errors made by the 
plaintiffs, it is the plaintiffs who have withdrawn their 
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emergency motion for relief as of December 8, 2020, 
slowing the ultimate resolution of that action. 

Despite those rulings, Texas now asserts virtually 
identical claims hoping that this Court will accept the 
arguments that Georgia courts have rejected. This 
Court should reject Texas’s claims—both because the 
Court lacks jurisdiction and because Texas has not 
shown a likelihood of success in any event.  

ARGUMENT 

I. Texas lacks standing. 

Texas lacks Article III standing to pursue its claims. 
Texas alleges two types of injuries—a direct injury to 
the State and a supposed injury to its Electors, whom 
Texas seeks to represent in a parens patriae capacity. 
Neither is cognizable. 

A.  Texas argues that it has suffered a direct injury 
because “the States have a distinct interest in who is 
elected Vice President and thus who can cast the tie-
breaking vote in the Senate.” Mot. for TRO 14–15 
(emphasis in original); see also id. at 15 (arguing that 
a “Plaintiff State suffers an Article III injury when 
another State violates federal law to affect the outcome 
of a presidential election”). Under governing precedent, 
that is not an injury in fact. A State—like any 
plaintiff—has standing only if it alleges an injury that 
is actual or imminent, concrete, and particularized. See 
Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016) 
(citing Lujan, 504 U.S. at 560); see also id. (injury in 
fact is the “[f]irst and foremost” of the standing 
elements) (quoting Steel Co. v. Citizens for Better Env’t, 
523 U.S. 83, 103 (1998)). But Texas has no cognizable 
interest specific to Texas in how the Vice President 
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votes. Texas’s interest is in its own representation in 
the Senate; Georgia has not impaired that interest. 
Texas still has two Senators, and those Senators may 
represent Texas’s interests however they choose. Even 
by its own logic, Texas has suffered no injury. 

In any event, Texas’s speculation that the Vice 
President may one day cast a tie-breaking vote is not a 
cognizable injury. That speculation hinges on many 
events that may not materialize, including how 
unidentified Senators may vote concerning 
unidentified future legislation; whether those Senators 
will vote exclusively along party lines; the outcome of 
Georgia’s Senate race in January 2021; and how the 
Vice President may vote in a hypothetical tie-breaking 
situation involving future legislation. Indeed, certain 
Vice Presidents—Mr. Biden, for example—never cast a 
tie-breaking vote during their tenure. Texas’s alleged 
injury is not the type of imminent, concrete, or 
particularized injury that Article III demands. See 
Clapper v. Amnesty Int’l USA, 568 U.S. 398, 410 (2013) 
(a “threatened injury must be certainly impending to 
constitute injury in fact” (quoting Whitmore v. 
Arkansas, 495 U.S. 149, 158 (1990))); id. (standing 
theory that “relies on a highly attenuated chain of 
possibilities[] does not satisfy the requirement that 
threatened injury must be certainly impending”).  

Texas’s alleged injury is also not cognizable because 
it is a generalized grievance—the kind of injury “that 
is ‘plainly undifferentiated and common to all members 
of the public.’” Lance v. Coffman, 549 U.S. 437, 440– 41 
(2007) (quoting United States v. Richardson, 418 U.S. 
166, 176–77 (1974)); id. (The only injury plaintiffs 
allege is that the law—specifically the Elections 
Clause—has not been followed. This injury is precisely 
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the kind of undifferentiated, generalized grievance 
about the conduct of government that we have refused 
to countenance in the past.”); see also Gill v. Whitford, 
138 S. Ct. 1916, 1923 (2018) (the alleged injury must 
be “distinct from a ‘generally available grievance about 
government’” (quoting Lance, 549 U.S. at 439)). 

The injuries that Texas alleges on behalf of its 
citizens are injuries that would be common to not only 
every citizen of Texas, but also every citizen of every 
state. Cf. Lance, 549 U.S. at 440 (“To have standing . . 
. a plaintiff must have more than a general interest 
common to all members of the public.” (quoting Ex 
parte Levitt, 302 U.S. 633, 633 (1962))). And in all 
events, by Texas’s logic any State would have standing 
to pursue the alleged claims because every State 
purportedly “suffers an Article III injury when another 
State violates federal law to affect the outcome of a 
presidential election” (Mot. for TRO 15). So Texas’s 
injury is specific neither to its citizens nor to Texas as 
a State.  An injury unique to no one is not an injury in 
fact. 

Texas cites no case supporting its assertion that it 
has suffered an injury in fact. Texas cites 
Massachusetts v. Envtl. Prot. Agency for the proposition 
that “states seeking to protect their sovereign interests 
are ‘entitled to special solicitude in our standing 
analysis’” (Mot. for TRO 15 (citing 549 U.S. 497, 520 
(2007)), but Texas strips that language of its context. 
The Court there explained that Massachusetts was 
entitled to “special solicitude” in the standing analysis 
because a State has a quasi-sovereign interest in 
“preserv[ing] its sovereign territory” and because 
Congress had afforded “a concomitant procedural right 
to challenge the rejection of its rulemaking petition as 
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arbitrary and capricious.” Massachusetts, 549 U.S. at 
519–20; see also Gov’t of Manitoba v. Bernhardt, 923 
F.3d 173, 182 (D.C. Cir. 2019) (explaining context of the 
Court’s reasoning). Neither thing is true here. In any 
case, Massachusetts involved a State’s loss of coastal 
property from rising sea levels, which is nothing like 
Texas’s alleged injury (a speculative tie-breaking vote 
by the Vice President). Texas has not alleged a direct 
injury in fact. 

B. Nor does Texas have standing to raise claims for 
its electors in a parens patriae capacity (cf. Mot. for 
TRO 15). A State may sue parens patriae only if it 
proves that it has Article III standing (see, e.g., 
Bernhardt, 923 F.3d at 178), which Texas hasn’t done. 
But even if it had, Texas would lack parens patriae 
standing because that concept applies only when a 
State seeks to vindicate the interests of more than a 
discrete and identifiable subset of its citizens (most 
often in the health and welfare contexts). See, e.g., 
Alfred L. Snapp & Son, Inc.  v. Puerto Rico, 458 U.S. 
592, 607 (1982) (“[M]ore must be alleged than injury to 
an identifiable group of individual residents . . .”); 
Pennsylvania v. New Jersey, 426 U.S. at 665 (a State 
may not sue parens patriae when it is “merely litigating 
as a volunteer the personal claims of its citizens”). 
Here, Texas purports to represent the interests of only 
thirty-eight people (its Electors). 

But Texas’s problems run even deeper. This Court 
has explained that “[o]ne helpful indication in 
determining whether an alleged injury to the health 
and welfare of its citizens suffices to give the State 
standing to sue as parens patriae is whether the injury 
is one that the State, if it could, would likely attempt 
to address through its sovereign lawmaking powers.” 
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Alfred L. Snapp & Son, 458 U.S. at 607; see also 
Bernhardt, 923 F.3d at 178 (same). That is not the case 
here. Under our federalist system, Texas could never 
“address through its sovereign lawmaking powers” how 
another State elects its Electors. Texas lacks parens 
patriae standing. 

C. Texas also lacks standing because it asserts the 
rights of third parties. A plaintiff generally “cannot rest 
his claim to relief on the legal rights or interests of 
third parties” unless the plaintiff establishes (1) a 
“close” relationship with the third party and (2) a 
“hindrance” preventing the third party from asserting 
her own rights. Kowalski v. Tesmer, 543 U.S. 125, 129–
30 (2004). Otherwise, the plaintiff fails to present a 
“particularized” injury. See Spokeo, 136 S. Ct. at 1548; 
see also Warth v. Seldin, 422 U.S. 490, 502 (1975) 
(“Petitioners must allege and show that they 
personally have been injured, not that injury has been 
suffered by other, unidentified members of the class to 
which they belong and which they purport to 
represent.”). 

In substance, Texas tries to assert claims that are 
at least three steps removed from the arguably proper 
plaintiff: Texas seeks to assert its citizens’ rights to 
representation, which seek to assert Georgia’s citizens’ 
voting rights, which really seek to assert the Georgia 
Legislature’s rights to have its plenary authority over 
voting procedures followed.1 This Court has held that 

 
1 The Eleventh Amendment bars Texas citizens from bringing 
such claims against Georgia in federal court, so Texas cannot 
circumvent that bar when asserting such individual rights in a 
parens patria capacity. See Georgia v. Pennsylvania R. Co., 324 
U.S. 439, 465 (1945) (“By reason of the Eleventh Amendment the 
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derivative or attenuated injuries of that sort are not 
enough for standing. See, e.g., Hollingsworth v. Perry, 
570 U.S. 693, 708 (2013) (“It is, however, a 
‘fundamental restriction on our authority’ that ‘[i]n the 
ordinary course, a litigant must assert his or her own 
legal rights and interests, and cannot rest a claim to 
relief on the legal rights or interests of third parties.’” 
(quoting Powers v. Ohio, 499 U.S. 400, 410 (1991)).  

II. Texas raises nonjusticiable political 
questions. 

This Court should also deny Texas’s motion because 
it raises nonjusticiable political questions.  

Texas seeks to alter how Georgia appoints it 
electors. Yet there is a “textually demonstrable 
constitutional commitment” to Georgia’s political 
branches for how the State appoints electors. Baker v. 
Carr, 369 U.S. 186, 217 (1962). Texas itself touts the 
“plenary” authority (Mot. for TRO 27 (quoting Bush, 
531 U.S. at 104 (per curiam))), of “[e]ach state” to 
appoint electors “in such Manner as the Legislature 
thereof may direct.” U.S. Const. art. II, §1, cl. 2 
(emphasis added)); see also McPherson, 146 U.S. at 35 
(“[F]rom the formation of the government until now the 
practical construction of the clause has conceded 
plenary power to the state legislatures in the matter of 
the appointment of electors.”). And Article II limits 
Congress’s authority to directing the time, not the 

 
judicial power of the United States does not extend to suits 
brought against a state by a citizen of another state.”). 
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manner, of “chusing” such Electors. U.S. Const. art. II, 
§1, cl. 4.2 

Because the “direct grant of authority made under” 
the Electors Clause empowers the Georgia Legislature, 
Bush v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 
76 (2000), the means for determining whether 
executive agents of the legislature are acting in 
accordance with legislative direction is likewise within 
the Georgia Legislature’s power. 

Although this Court has held that “there is a role 
for the [federal] courts” with respect to protecting 
individual rights of a state’s own citizens in “two 
areas—one-person, one-vote and racial 
gerrymandering”—the Court’s cases addressing those 
two areas arose from a “State’s drawing of 
congressional districts” (Rucho v. Common Cause, 139 
S. Ct. 2484, 2495–96 (2019))—which is not the context 
here. Beyond those issues, at “no point” has there been 
any “suggestion that the federal courts had a role to 
play” either in setting the time, place, and manner of 
elections, nor “was there any indication that the 
Framers had ever heard of courts doing such a thing.” 
Id. at 2496. 

And this Court recently applied the political 
question doctrine when it rejected expanding the 
federal courts’ role in states’ administering of elections 
even in that context, concluding that “partisan 
gerrymandering claims present political questions 

 
2 Insofar as the provisions of Article I’s Elections Clause is read in 

pari materia with Article II’s Electors Clause, supervisory 
authority over the “Manner” of state elections of federal 
officeholders is given exclusively to Congress, not to federal courts. 
U.S. Const. Art. I, § 4, cl.1.  
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beyond the reach of the federal courts,” because 
“[f]ederal judges have no license to reallocate political 
power between the two major political parties, with no 
plausible grant of authority in the Constitution, and no 
legal standards to limit and direct their decisions.” Id. 
at 2506–07. The Court reasoned that “hold[ing] that 
legislators cannot take partisan interests into account 
when drawing district lines would essentially 
countermand the Framers’ decision to entrust 
districting to political entities.” Id. at 2497.  

If that were not enough, there are no judicially 
discernable or manageable standards for adjudicating 
Texas’s claims. See Baker, 369 U.S. at 226. Federal 
courts may act only when a challenge raises a “claim[] 
of legal right, resolvable according to legal principles.” 
Rucho, 139 S. Ct. at 2494. To that end, only those 
questions “historically viewed as capable of resolution 
through the judicial process” are appropriate for 
judicial review. Id. (quotation omitted). Otherwise, it is 
a “political question[] that must find [its] resolution 
elsewhere.” Id. 

That is true here: The novel and far-reaching claims 
that Texas asserts, and the breathtaking remedies it 
seeks, are impossible to ground in legal principles and 
unmanageable. This Court has never allowed one state 
to co-opt the legislative authority of another state, and 
there are no limiting or manageable principles to cabin 
that kind of overreach. If this Court were to entertain 
Texas’s attack on Georgia’s sovereignty, it would 
trample the “historic tradition that all the States enjoy 
equal sovereignty,” Nw. Austin Mun. Util. Dist. No. 
One v. Holder, 557 U.S. 193, 203 (2009) (quoting United 
States v. Louisiana, 363 U.S. 1, 16 (1960)).  
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Consider, for example, the questions that Texas’s 
novel legal theory leaves unresolved. When can this 
Court hear a case employing Texas’s theory of 
standing? Can state attorneys general controlled by 
opposing political parties mount any challenge to a 
federal election that could affect the balance of power, 
either through the presidency or through a change in 
either house of Congress? How many votes must be in 
question for a state to mount a challenge? What state 
election laws can another state challenge and what 
laws are off limits? What is the deadline for this Court 
to resolve those sorts of challenges? Can this Court 
bind Congress should it decide to accept Electors 
challenged by a disgruntled state? Is Congress a 
necessary party to the suit? Those are only a few of the 
questions that this case presents. Texas does not 
attempt to answer any of them. 

At bottom, the questions presented in this case 
involve (1) powers granted exclusively to state 
legislatures and (2) powers granted to state 
legislatures that are subject to congressional, not 
judicial, oversight. As with political gerrymandering, 
exercising judicial authority to override state 
prerogatives to set their own procedures for resolving 
internal election disputes would significantly expand 
the judicial power, one ungrounded in law and lacking 
any limiting or manageable principle. This Court’s 
cautionary words in Rucho are at least as important 
here as they were in the political gerrymandering 
context: 

The expansion of judicial authority 
[sought by the plaintiffs] would not be into 
just any area of controversy, but into one 
of the most intensely partisan aspects of 
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American political life. That intervention 
would be unlimited in scope and 
duration—it would recur over and over 
again around the country with each new 
[Presidential election]. Consideration of 
the impact of today’s ruling on democratic 
principles cannot ignore the effect of the 
unelected and politically unaccountable 
branch of the Federal Government 
assuming such an extraordinary and 
unprecedented role. 

139 S. Ct. at 2507. 

For those reasons, this Court’s resolving of 
Texas’s proposed original action would violate 
the Court’s long-standing political question 
doctrine. 

III. Texas’s claims do not meet the high 
standard for an original action against 
another state. 

This Court has exclusive, but discretionary, 
jurisdiction over “controversies between States that, if 
arising among independent nations, ‘would be settled 
by treaty or by force.’” South Carolina v. North 
Carolina, 558 U.S. 256, 267 (2010) (quoting 
Kansas v. Colorado, 206 U.S. 46, 98 (1907). The Court 
has reserved its original jurisdiction for those 
exceptional circumstances involving State actions that 
“directly” violate another State’s rights. Pennsylvania 
v. New Jersey, 426 U.S. at 663 (per curiam). And even 
then, the availability of another forum in which the 
issues may be resolved counsels against permitting an 
original action. Arizona v. New Mexico, 425 U.S. 794, 
796–97 (1976).  
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Here, Texas presses a generalized grievance that 
does not involve the sort of direct state-against-state 
“controversy” required for original jurisdiction. And in 
any case, there is another forum in which parties who 
(unlike Texas) have standing can challenge Georgia’s 
compliance with its own election laws: Georgia’s own 
courts.  

A. The claims presented do not involve 
a controversy between states. 

In deciding whether a case involves the requisite 
controversy between States, this Court has required an 
actual—not theoretical or abstract—conflict. Kansas v. 
Colorado, 206 U.S. at 97 (“[W]henever . . . the action of 
one State reaches through the agency of natural laws 
into the territory of another State, this court is called 
upon to settle that dispute.” (emphasis added)); 
Louisiana v. Texas, 176 U.S. 1, 18 (1900) (“In the 
absence of agreement [by compact] it may be that a 
controversy might arise between two States for the 
determination of which the original jurisdiction of this 
court be invoked, but there must be a direct issue 
between them . . . .”).  

A canvass of this Court’s original-jurisdiction cases 
confirms that direct controversy requirement. The 
Court has exercised original jurisdiction only when 
conflict between the States is concrete and 
unmistakable, not a legal abstraction. Those cases 
include disputes over things like territorial boundaries 
or water rights (see, e.g., Kansas v. Colorado, 206 U.S. 
at 98), pollution discharged into a neighboring State 
(Missouri v. Illinois, 180 U.S. 208, 246–47 (1901)), a 
violation of an interstate contract or compact (see Texas 
v. New Mexico, 462 U.S. 554, 562 (1983)), or a tax 
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“clearly intended” to reach across state lines to a 
neighboring state’s consumers. See Maryland v. 
Louisiana, 451 U.S. 725, 736 (1981); accord Mississippi 
v. Louisiana, 506 U.S. 73, 77 (1992) (“The model case 
for invocation of this Court’s original jurisdiction is a 
dispute between States of such seriousness that it 
would amount to casus belli if the States were fully 
sovereign.” (quoting Texas v. New Mexico, 462 U.S. at 
571 n.18))). All those cases share the feature that one 
State’s actions allegedly injured another State in 
concrete ways in that State.  

On the flip side, there is no direct controversy when 
a State complains about another State’s actions that 
apply to that other State’s own citizenry or activities 
within its own borders. See Louisiana v. Texas, 176 
U.S. at 23 (finding no case of controversy ‘between a 
State and citizens of another State’” when a Texas 
health officer implemented a quarantine embargo on 
incoming commerce from Louisiana to address yellow 
fever); accord Pennsylvania v. New Jersey, 426 U.S. at 
664 (“It has long been the rule that in order to engage 
this Court’s original jurisdiction, a plaintiff State must 
first demonstrate that the injury for which it seeks 
redress was directly caused by the actions of another 
State.”).  

Texas’s motions do not present a controversy 
between two States. There is no allegation that Georgia 
targeted Texas with any of the actions that allegedly 
violate the Electors Clause, the Equal Protection 
Clause, or the Due Process Clause. Texas concedes, as 
it must, that the Georgia Legislature has plenary 
authority to decide how to conduct elections in Georgia. 
Mot. for TRO 4; see also U.S. Const. art. II, § 1, cl. 2 
(“Each State shall appoint, in such Manner as the 
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Legislature thereof may direct, a Number of Electors . . 
. .” (emphasis added)); Bush, 531 U.S. at 104 (“[T]he 
state legislature’s power to select the manner for 
appointing electors is plenary.”); McPherson v. Blacker, 
146 U.S. 1, 27 (1892) (a State’s chosen manner of 
delegating adjudication presidential election 
controversies are the exclusive method of challenging). 
Yet Texas bases its claims on allegations that Georgia’s 
election process violated Georgia’s laws, thereby 
depriving Georgia citizens of their constitutional right 
to select electors as the Georgia Legislature deemed fit. 
This Court has never exercised original jurisdiction 
over such an attenuated “controversy.”  

B. There are alternative forums where 
those with standing can challenge 
(and are challenging) Georgia’s 
election processes.  

Even if Texas had presented a direct controversy 
between it and Georgia, principles of comity and 
federalism counsel against the exercise of original 
jurisdiction, especially given the availability of another 
forum for those with standing to challenge Georgia’s 
election processes. As this Court has explained,  

In the exercise of our original jurisdiction 
so as truly to fulfill the constitutional 
purpose we not only must look to the 
nature of the interest of the complaining 
State—the essential quality of the right 
asserted—but we must also inquire 
whether recourse to that jurisdiction . . . 
is necessary for the State’s protection. . . . 
[T]he broad statement that a court having 
jurisdiction must exercise it . . . is not 
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universally true but has been qualified in 
certain cases where the federal courts 
may, in their discretion, properly 
withhold the exercise of the jurisdiction 
conferred upon them where there is no 
want of another suitable forum. 

Massachusetts v. Missouri, 308 U.S. 1, 18–19 (1939). 
The alternative forum doesn’t need to be available to 
the State seeking to invoke this Court’s original 
jurisdiction. It is enough if the “issues tendered” in the 
proposed original action may be litigated in another 
forum. Arizona v. New Mexico, 425 U.S. at 797 (“[W]e 
are persuaded that the pending state-court action 
provides an appropriate forum in which the issues 
tendered here may be litigated.” (emphasis in 
original)).  

Here, the availability of alternative fora could not 
be more plain, for the issues that Texas raises are 
already the subject of numerous lawsuits in Georgia. 
At bottom, Texas’s claims rest on allegations that 
Georgia election officials violated Georgia law by (i) 
adopting Georgia Secretary of State Rule 183-1-14-0.9-
.15 and (ii) issuing guidance consistent with a 
settlement agreement entered in Democratic Party of 
Georgia v. Raffensperger, No. 1:19-cv-5028-WMR (N.D. 
Ga.). But since the General Election on November 3, 
several suits raising the same issues have made their 
way through federal and state courts in Georgia, with 
one still pending. See, e.g., Wood v. Raffensperger, No. 
1:20-cv-04651-SDG, 2020 WL 6817513, at *10–11 (N.D. 
Ga. Nov. 20, 2020) (holding that plaintiff failed to 
demonstrate substantial likelihood of success on claim 
that the Georgia Secretary of State violated state law 
by acting in accordance with the settlement 
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agreement), aff’d, No. 20-14418, 2020 WL 7094866 
(11th Cir. Dec. 5, 2020); Compl., Pearson et al. v. Kemp 
et al., No. 1:20-cv-04809-TCB (N.D. Ga. Nov. 25, 2020), 
ECF No. 1 ¶¶ 59, 62 (claiming that Georgia election 
officials violated state law by adopting Rule 183-1-14-
0.9-.15 and acting in accordance with the settlement 
agreement); Order on State Defs.’ Mot. to Dismiss, 
Boland v. Raffensperger, No. 2020-CV-343018 (Fulton 
Cnty. Sup. Ct. Dec. 8, 2020) at 4 (dismissing plaintiffs’ 
challenge to the legality of the settlement agreement); 
Compl., Trump et al. v. Raffensperger et al., No. 2020-
CV-343255 (Fulton Cnty. Sup. Ct. Dec. 4, 2020), ¶¶ 
142, 278 (similar allegations).3  

In that regard, the issues presented in Texas’s 
motion stand in contrast to issues uniquely sovereign 
in nature—like territorial boundaries—that cannot 
properly be raised by other parties in other forums. See, 
e.g., South Carolina v. North Carolina, 558 U.S. at 259 
(invoking original jurisdiction where South Carolina 
sought equitable apportionment of the Catawba River). 
That difference requires denial of Texas’s motions as to 
Georgia. 

IV. Texas has not shown that it is entitled to 
preliminary injunctive relief. 

Nor has Texas proved entitlement to its requested 
preliminary relief.  

As a threshold matter, “a party requesting a 
preliminary injunction must generally show 

 
3 In addition, Georgia’s Election Board adopted Rule 183-1-14-0.9-.15 under 
the Georgia Administrative Procedure Act, O.C.G.A. §§ 50-13-1 through 50-
13-44.  Georgia’s APA requires and the Election Board app appropriately 
provided notice of the contemplated rule and an opportunity for public 
comment. 
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reasonable diligence.” Benisek v. Lamone, 138 S. Ct. 
1942, 1944 (2018). Texas filed this motion over a month 
after the 2020 presidential election and just one day 
before the congressionally mandated “safe harbor” in 
relation to the Electoral College. Demanding a rushed 
exercise of extraordinary power due to time pressures 
of its own making is not demonstrative of reasonable 
diligence. 

In any event, “[a] preliminary injunction is an 
extraordinary remedy never awarded as of right.” 
Winter, 555 U.S. at 24. To obtain a preliminary 
injunction, a plaintiff “must establish [1] that he is 
likely to succeed on the merits, [2] that he is likely to 
suffer irreparable harm in the absence of preliminary 
relief, [3] that the balance of equities tip in his favor, 
and [4] that an injunction is in the public interest.” Id. 
at 20. Texas has not established these required factors. 

A. Texas has not shown a likelihood of 
success on the merits. 

Consistent with the Electors Clause, U.S. Const., 
art. II, § 1, cl. 2., the Georgia Legislature has directed 
the “Manner” of appointing presidential Electors to be 
through a statewide vote and has delegated authority 
to the State Board of Elections to promulgate rules and 
regulations to ensure that this happens. See O.C.G.A. 
§§ 21-2-10; 21-2-31. The Legislature has given the 
Election Board express authority to “promulgate rules 
and regulations” to ensure “uniformity” among election 
officials and a “fair, legal, and orderly” election. 
O.C.G.A. § 21-2-31. 

Texas challenges three of the Board’s regulations 
implementing the election code as supposedly contrary 
to state law—and thus seeks to supplant the 
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Legislature’s chosen agents and means for resolving 
election disputes with its own. This same alleged 
conduct is the basis for all three of Texas’s claims. 
Whatever the label, Texas’s claims violate the 
principles of federalism and separation of powers, are 
incompatible with Congress’s deference to and safe-
harbor for state-court mechanisms for resolving 
presidential election disputes, and would do more 
damage to legislative prerogatives than anything 
alleged in the proposed Complaint.  

1. As Bush v. Gore makes clear, if a court fails to 
“defer to the [State’s] interpretations” as required, then 
the court unconstitutionally “depart[s] from the 
legislative scheme.” 531 U.S. at 120. That premise—
honoring the legislative scheme and its authority—
illustrates the difference between this case and Bush v. 
Gore. Here, it is Texas that seeks to alter the 
“legislative scheme” to deprive the state of its safe-
harbor protections and to change Georgia’s “statutorily 
provided apportionment of responsibility.” Id. at 114. 

2. The Georgia Legislature has delegated to the 
State Election Board (which includes the Secretary of 
State) the authority to promulgate rules concerning 
election officers, the conducts of primaries and 
elections, investigations concerning irregularities, and 
to define standards of what constitutes a valid vote. 
O.C.G.A. § 21-2-31. The Board exercised that 
authority, promulgating the very rules that Texas now 
complains about. O.C.G.A. § 21-2-386(a)(1)(B). That 
statute establishes a floor, which the Compromise 
Settlement Agreement does not lower. Other than 
requiring the registrar or clerk to compare the 
signature on the absentee ballot with a signature on 
file, the statute does not require a single individual to 
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have exclusive decision-making authority regarding 
initial evaluation, preclude others from assisting in 
that endeavor, or specify a particular procedure for 
determining whether the signatures matched. Indeed, 
the subsequent provision regarding when a ballot may 
be rejected based on the signature is framed in the 
passive voice, stating that “if the signature does not 
appear to be valid . . . the registrar or clerk shall write 
across the face of the envelope ‘Rejected,’ giving the 
reason therefore.” O.C.G.A. § 21-2-386(a)(1)(C) 
Recommending the further safeguard of having the 
registrar or clerk consult with two co-workers before 
invalidating a ballot was a reasonable measure to 
obtain uniformity in the practices and proceedings of 
election officers.  

3. Likewise, the Code allows voters to “cure” certain 
defects on an absentee ballot within three days of the 
election. To facilitate that process, Georgia law 
requires that the “board of registrars or absentee ballot 
clerk shall promptly notify the elector of such of such 
rejection” and “retain a copy” of such notification. 
O.C.G.A. § 21-2-386(a)(1)(C). Once again, the 
Settlement Agreement and implementing regulations 
are entirely consistent with this provision. Contrary to 
Texas’s argument, the Settlement calls for enforcement 
of the State Election Board’s voluntarily passed rule 
requiring prompt notification of rejection of absentee 
ballots, including telephone notification where 
possible. State Election Board Rule 183-1-14-.13. That 
supplemental notification does not remotely conflict 
with the statute and is a reasonable “rule” that ensures 
“uniformity” and a “fair, legal, and orderly” election. 
O.C.G.A. § 21-2-31. 
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4. The same is true of the Board rule authorizing 
county election superintendents to begin processing—
but not tabulating—absentee ballots three weeks 
before the election. State Election Board Rule 183-1-14-
0.9-.15. That emergency rule addressed a potential 
conflict in statutory directives brought about by the 
unusual press of excess ballots in a time of pandemic-
related precautions, and which required Board 
guidance to ensure a “uniformity” and a “fair, legal, and 
orderly” election. O.C.G.A. § 21-2-31. Given the 
tremendous surge in absentee ballots expected due to 
COVID-19, there was a significant risk that the ballots 
could not be processed quickly enough on election day 
to meet other statutory requirements in a timely 
manner. Accordingly, state election officials had to 
choose which provisions took priority in the face of such 
conflict. It was entirely within the scope of their 
delegated authority to determine that it would be more 
“fair, legal, and orderly” to permit early processing 
(with strong safeguards for privacy and informational 
security in place), rather than risk a backlog on election 
day that would delay the count and endanger other 
timing requirements. 

5. Even if the Board’s Emergency pre-processing 
rule deviated from the statute, it did not do so 
significantly—and it caused no harm in any event. 
When reconciling potentially conflicting requirements, 
the Board is in the best position to choose which of the 
Legislature’s commands take precedence. And its 
emergency rule preserved all of the safeguards of the 
statute regarding privacy, non-disclosure, notice, and 
observers. In any case, the proposed Complaint does 
not even allege how many ballots were in fact subject 
to such pre-processing—county superintendents are 
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not required to start early—so there is no allegation 
that this violation impacted enough ballots to affect the 
outcome. 

6. In addition, Texas’s claims would draw this Court 
into a sphere that Congress has itself reserved to the 
States. The federal election code, 3 U.S.C. § 5, “creates 
a ‘safe harbor’ for a State insofar as congressional 
consideration of its electoral votes is concerned.” Palm 
Beach Cty. Canvassing Bd., 531 U.S. at 77. That safe-
harbor provision does not impose affirmative duties on 
state legislatures, but instead governs how Congress 
and the courts must treat the results of qualifying state 
procedures.  

7. And enacting a state election law setting the 
manner of choosing Electors is only one part of the 
equation. The statute also provides that qualifying 
matters include the “final determination of any 
controversy or contest concerning the appointment of 
all or any of the electors of such State, by judicial or 
other methods or procedures.” 3 U.S.C. § 5. Georgia has 
done precisely that, and its state courts are the venue 
for resolving any such controversy of contest. O.C.G.A. 
§ 21-2-523 (election disputes “shall be tried and 
determined by the superior court of the county where 
the defendant resides.”). Texas’s request that this 
Court interpret Georgia’s election code turns Section 
5’s assumption on its head.  

8. Even setting aside these federalism and 
separation-of-powers concerns, Texas has failed to 
meet its pleading standard. When asking this Court to 
exercise original jurisdiction, “[t]he burden upon the 
plaintiff state fully and clearly to establish all essential 
elements of its case is greater than that generally 



27 
 

 
 

required to be borne by one seeking an injunction in a 
suite between private parties. Alabama v. Arizona, 291 
U.S. 286, 292 (1934) (citing Connecticut v. 
Massachusetts, 282 U.S. 660, 669 (1931)). Instead, “[a] 
state asking leave to sue another . . . must allege, in the 
complaint offered for filing, facts that are clearly 
sufficient to call for a decree in its favor.” Id. at 291. 
Texas has not done so. For all the reasons stated above, 
Texas has identified no injury flowing from the 
regulations that underlie its claims.  

B. Texas has not shown irreparable 
harm. 

When one state seeks an injunction against 
another, “[l]eave will not be granted unless the 
threatened injury is clearly shown to be of serious 
magnitude and imminent.” Alabama v. Arizona, 291 
U.S. at 292. Texas fails this high standard. The 
appointment of Georgia Electors is not the final word 
in choosing the president and vice president because 
those electors must still vote and Congress must accept 
those votes. U.S. Const., 12th amend. Insofar as the 
safe-harbor provision of 3 U.S.C. § 5 would guarantee 
acceptance of Georgia’s Electors, then this case is too 
late, the injury is extant rather than imminent, and it 
cannot be cured or forestalled by a preliminary 
injunction.  

In any event, the harms alleged by Texas 
concerning the outcome of the Electoral College vote—
or the supposed harm to the “Republic” from loss of 
confidence in the elections in general (Mot. for TRO 
32)—are not the type of injuries supporting a 
preliminary injunction. First, a plaintiff “must 
establish that . . . he is likely to suffer irreparable harm 
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in the absence of preliminary relief.” Winter, 555 U.S. 
at 20 (emphasis added). Thus, harms to “the Republic” 
are generalized harms that are not specific to Texas. 
Otherwise, Texas could obtain a preliminary injunction 
on behalf of a harm to the entire nation.  

Second, the alleged harm specific to Texas is not 
harm at all. Supposed dilution of Texas votes vis-à-vis 
the votes in other states cannot be a cognizable harm 
because it is baked into the Constitution. The Electoral 
College guarantees votes to states based on the number 
of their representatives and senators. See U.S. Const., 
art. II, § 1, cl. 2. Texas’s electoral total was not—and 
could not be—diminished by the electoral vote in other 
States. This means that Texans’ votes are always 
diminished compared to smaller states. As for the 
supposed denial of representation “in the presidency 
and in the senate” (Mot. for TRO 32), Texas will still 
have two Senators. 

C. The equities and the public interest 
favor Georgia. 

Normally, the last two factors—“assessing the harm 
to the opposing party and weighing the public 
interest”—“merge when the Government is the 
opposing party.” Nken v. Holder, 556 U.S. 418, 435 
(2009). But this makes little sense when governments 
of equal authority are on both sides of a preliminary 
injunction request, as is the case here. See Escanaba 
Co. v. City of Chicago, 107 U.S. 678, 689 (1883). 

In balancing the equities, a court “must balance the 
competing claims of injury and must consider the effect 
on each party of the granting or withholding of the 
requested relief.” Winter, 555 U.S. at 24 (quoting 
Amoco Prod. Co. v. Vill. of Gambell, 480 U.S. 531, 542 
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(1987)). The lack of genuine harm to Texas has been 
noted above, but Georgia risks significant potential 
harm—another State’s encroachment on Georgia’s 
plenary authority to regulate elections in the State. 
The Court’s granting this preliminary injunction would 
create a precedent of allowing one State to reach into 
the internal political affairs of another in a way that no 
State has done before. The Equal Footing Doctrine 
forbids one “state be[ing] placed upon a plane of 
inequality with its sister states in the Union.” Coyle v. 
Smith, 221 U.S. 559, 565 (1911). In short, the balance 
of equities favors denial of a preliminary injunction. 

So does the public interest. “In exercising their 
sound discretion, courts of equity should pay particular 
regard for the public consequences in employing the 
extraordinary remedy of injunction.” Winter, 555 U.S. 
at 24 (quoting Weinberger v. Romero-Barcelo, 456 U.S. 
305, 312 (1982)). And the public consequences here 
would be enormous. Texas worries about “sowing 
distrust in federal elections” (Mot. for TRO 32), but 
imagine the distrust and discouragement that would 
bloom here if voters understood that their votes could 
be nullified by a different state.  

Courts must give “a due regard for the public 
interest in orderly elections.” Benisek v. Lamone, 138 
S. Ct. 1942, 1944 (2018). After-the-fact, out-of-state 
suits seeking nullification are anything but orderly. 
The public interest cuts in favor of keeping one State 
out of another State’s election process. 

* * * * 

Texas cannot satisfy any element of the four-part 
preliminary-injunction test, much less the “greater” 
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burden that it bears in seeking an injunction against a 
sister state. Alabama, 291 U.S. at 292.  

V. Texas is not entitled to the remedies that it 
seeks. 

Even if there were any merit to Texas’s claims, its 
requested remedies are improper.  

First, Texas may not obtain declaratory relief 
because this Court “may not be called on to give 
advisory opinions or to pronounce declaratory 
judgments.” Alabama v. Arizona, 291 U.S. at 291 
(collecting cases). Even if the Court construed the 
request as a request for injunctive relief, Texas’s 
request for a declaration that certain electoral college 
votes “cannot be counted” is still a nonstarter because 
none of the State Defendants participates in counting 
such votes and the U.S. Congress is not a party. See 
U.S. Const. amend. XII (electoral votes counted in U.S. 
Congress); 3 U.S.C. § 15 (same).  

Nor does Texas attempt to support its request to 
enjoin the Defendants from using the election results 
to appoint electors. Texas admits that “the state 
legislature’s power to select the manner for appointing 
electors is plenary.” Bush, 531 U.S. at 104. Texas does 
not cite any statute that would allow this Court to 
intrude on a power expressly reserved to the States. In 
any case, Texas’s follow-up request that the Court 
authorize a special election runs headlong into 3 U.S.C. 
§ 5, whose “safe harbor” provision mandates that a 
State’s own final determination on the appointment of 
electors “shall be conclusive.”  

Texas’s request that the Court direct the 
appointment of new electors (or none at all) fares no 
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better. Read together, the cited provisions authorize 
the belated appointment of electors “as [a state 
legislature] may direct,” so they augment rather than 
diminish a State’s autonomy to determine its own 
appointment processes. 3 U.S.C. § 2; see also U.S. 
Const. art. II, § 1, cl. 2. 

Likewise, Texas’s attempt to bar the Defendants 
from meeting for electoral college purposes finds no 
basis in 3 U.S.C. §§ 5 or 7. On the contrary, Section 7 
provides that the State’s chosen electors “shall meet . . 
. at such place . . . as the [state legislature] shall direct.” 
3 U.S.C. § 7. There is no basis for Texas, in the guise of 
protecting state legislative authority, to intrude into 
those same legislative prerogatives. 

CONCLUSION 

 The Court should deny Texas’s motion for leave to 
file a bill of complaint and its motion for a temporary 
restraining order. Alternatively, if the Court grants 
Texas’s motion for leave, then it should dismiss Texas’s 
claims.
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PRELIMINARY STATEMENT 

 

Since Election Day, State and Federal courts 

throughout the country have been flooded with frivo-

lous lawsuits aimed at disenfranchising large swaths 

of voters and undermining the legitimacy of the elec-

tion. The State of Texas has now added its voice to the 

cacophony of bogus claims. Texas seeks to invalidate 

elections in four states for yielding results with which 

it disagrees. Its request for this Court to exercise its 

original jurisdiction and then anoint Texas’s preferred 

candidate for President is legally indefensible and is an 

afront to principles of constitutional democracy.  

 

What Texas is doing in this proceeding is to ask this 

Court to reconsider a mass of baseless claims about 

problems with the election that have already been con-

sidered, and rejected, by this Court and other courts. It 

attempts to exploit this Court’s sparingly used original 

jurisdiction to relitigate those matters. But Texas obvi-

ously lacks standing to bring such claims, which, in any 

event, are barred by laches, and are moot, meritless, 

and dangerous. Texas has not suffered harm simply be-

cause it dislikes the result of the election, and nothing 

in the text, history, or structure of the Constitution 

supports Texas’s view that it can dictate the manner in 

which four other states run their elections. Nor is that 

view grounded in any precedent from this Court. Texas 

does not seek to have the Court interpret the Constitu-

tion, so much as disregard it.    

 

The cascading series of compounding defects in 

Texas’s filings is only underscored by the surreal alter-

nate reality that those filings attempt to construct. 

That alternate reality includes an absurd statistical 
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analysis positing that the probability of President-

Elect Biden winning the election was “one in a quadril-

lion.” Bill of Complaint at 6. Texas’s effort to get this 

Court to pick the next President has no basis in law or 

fact. The Court should not abide this seditious abuse of 

the judicial process, and should send a clear and un-

mistakable signal that such abuse must never be repli-

cated. 

 

STATEMENT OF THE CASE 

 

A. Mail-in Voting under the Pennsylvania 

Election Code  

 

In 2019, with broad and bipartisan support, the 

Pennsylvania General Assembly enacted Act 77 of 

2019, which made several important updates and im-

provements to Pennsylvania’s Election Code.1 Among 

these were provisions that, for the first time, offered 

the option of mail-in voting to all Pennsylvania elec-

tors. See 25 P.S. §§ 3150.11-3150.17. This change was 

a significant development that made it easier for all 

Pennsylvanians to exercise their right to vote and 

brought the state in line with the practice of dozens of 

other states. 

 

Voters had until October 27, 2020, to request a mail-

in ballot for this year’s November 3rd General Election. 

25 P.S. § 3150.12a(a). Act 77 set 8:00 p.m. on Election 

Day as the due date for returning those ballots to the 

county boards of elections. 25 P.S. § 3150.16. The Elec-

tion Code provides for a variety of safeguards to ensure 

 
1  Act of Oct. 31, 2019 (P.L. 552, No. 77), 2019 Pa. Legis. Serv. 

2019-77 (S.B. 421) (West) (“Act 77”). 
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the integrity of this process. See 25 P.S. § 3146.8(g)(3); 

25 P.S. § 3146.2c; 25 P.S. § 3146.8 (g)(4); 25 P.S. § 

3150.12b(a)(2). 

 

B. The 2020 General Election 

 

On November 3, 2020, the Commonwealth con-

ducted the 2020 General Election. Over 6.9 million 

Pennsylvanians voted in that election, with over 2.6 

million of those voters using mail-in or absentee bal-

lots. The presidential election results were certified, 

and Governor Wolf signed the Certificate of Ascertain-

ment on November 24, 2020. 

 

C. Texas’s Allegations regarding Pennsylva-

nia have Already Been Rejected by Both 

State and Federal Courts 

 

 Texas offers statements about Pennsylvania law 

and Pennsylvania’s election administration. Befitting 

of Texas’s distance and unfamiliarity with either, those 

statements are littered with patently false allegations 

and conclusions. 

 

First, Texas asserts that the Secretary “abrogated” 

the mandatory signature verification requirement for 

absentee or mail-in ballots. Bill of Complaint at 14-15. 

This is untrue. See In re Nov. 3, 2020 Election, 240 A.3d 

591, 610 (Pa. 2020) (Election Code does not authorize 

county election boards to reject mail-in ballots based on 

an analysis of a voter’s signature. “[A]t no time did the 

Code provide for challenges to ballot signatures.”). Far 

from usurping any legislative authority, the Pennsyl-

vania Supreme Court refused “to rewrite a statute in 

order to supply terms which [we]re not present 
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therein.” Id. at 14. A federal judge reached the same 

result. See In Donald Trump for President, Inc. v. 

Boockvar, 2020 WL 5997680, at *58 (W.D. Pa. Oct. 10, 

2020) (“[T]he Election Code does not impose a signa-

ture-comparison requirement for mail-in and absentee 

ballots.”). 

 

 Second, Texas alleges that certain county boards of 

elections did not grant poll-watchers access to the 

opening, counting, and recording of absentee and mail-

in ballots. Bill of Complaint at 16. This is also untrue. 

See In re Canvassing Observation, __ A.3d __, 2020 WL 

6737895, *8-9 (Pa. 2020) (holding that state law re-

quires candidate representatives to be in the room but 

the viewing distance is committed to the county boards, 

which, in that case, was reasonable); Trump for Presi-

dent, Inc. v. Sec’y of Pennsylvania, 2020 WL 7012522, 

at *8 (3d Cir. Nov. 27, 2020) (affirming dismissal of 

poll-watcher claim, in part, because the Trump Cam-

paign “has already raised and lost most of these state-

law issues, and it cannot relitigate them here.”). 

 

 Third, Texas asserts that certain counties “adopted 

[] differential standards favoring voters in Philadel-

phia and Allegheny Counties with the intent to favor 

former Vice President Biden.” Bill of Complaint at 17. 

In support of this false assertion, Texas cites to the 

complaint in Trump v. Boockvar, 4:20-cv-02078 (M.D. 

Pa. Nov. 18, 2020). What Texas neglects to mention is 

that this complaint was dismissed, see Trump v. Boock-

var, 2020 WL 6821992 (M.D. Pa. Nov. 21, 2020), and 

that dismissal was affirmed by the Third Circuit be-

cause those charges were backed by neither specific al-

legations nor evidence, Trump for President, Inc. v. 

Sec’y of Pennsylvania, 2020 WL 7012522, at *8 (3d Cir. 
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Nov. 27, 2020). Texas’s suggestion of a wide-ranging 

conspiracy is a fantasy. 

 

Fourth, Texas alleges that certain counties illegally 

permitted voters to cure minor defects in mail-in bal-

lots. But under Pennsylvania law minor defects—such 

as a failure to handwrite the voter’s name and/or ad-

dress on the declaration—did not, in fact, void the bal-

lot. See In re Canvass of Absentee & Mail-in Ballots of 

November 3, 2020 Gen. Election, 29 WAP 2020, __ 

A.3d__, 2020 WL 6866415, *15 (Pa. Nov. 23, 2020) (“We 

have conducted that analysis here and we hold that a 

signed but undated declaration is sufficient and does 

not implicate any weighty interest. Hence, the lack of 

a handwritten date cannot result in vote disqualifica-

tion.”); Trump v. Boockvar, 2020 WL 6821992, *12 

(M.D. Pa. 2020) (“it is perfectly rational for a state to 

provide counties discretion to notify voters that they 

may cure procedurally defective mail-in ballots”), aff’d 

2020 WL 7012522. 

 

 Fifth, there was no state law violation when the 

Pennsylvania Supreme Court temporarily modified the 

deadline for the receipt of mail-in and absentee ballots, 

because state constitutional law required it. See Pa. 

Democratic Party v. Boockvar, 238 A.3d 345, 369-72 

(Pa. 2020). Under this Court’s jurisprudence, nothing 

in the Elections Clause of Article I “instructs, nor has 

this Court ever held, that a state legislature may pre-

scribe regulations on the time, place, and manner of 

holding federal elections in defiance of provisions of the 

State’s constitution.” Arizona State Legislature v. Ari-

zona Indep. Redistricting Comm’n, 576 U.S. 787, 817-

18 (2015) (AIRC). The same is true for the Elector 

Clause in Article II.  
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Sixth, Texas avers that Pennsylvania “broke its 

promise to the Court to segregate ballots and 

comingled * * * illegal late ballots.” This is also utterly 

false. The Secretary had already instructed that all bal-

lots received during the three day period be segregated 

and counted separately. Indeed, Justice Alito adopted 

these instructions by the Secretary as an order of the 

Court. And the county boards of elections complied 

with that order. The qualified ballots received during 

the three-day extension were segregated and counted 

separately. That number of ballots is too small to 

change the outcome of any federal election in Pennsyl-

vania.  

 

 Finally, Texas cites to two fundamentally faulty re-

ports. The report authored by certain Pennsylvania 

House Representatives (the “Ryan Report”) arrives at 

incorrect numbers because it mischaracterizes the to-

tal number of absentee and mail-in ballots as only 

mail-in ballots. Of the 3.1 million ballots sent out, 2.7 

million were mail-in ballots and 400,000 were absentee 

ballots.2 This fundamental error contaminates their 

calculations. 

 

Texas also relies on a statistical analysis prepared 

by Charles J. Cicchetti, Ph.D., in support of the asser-

tion that the results in the four defendant states were 

so improbable as to be evidence of misconduct. Bill of 

Complaint ¶¶ 9–12. Texas’s allegations and Dr. Cic-

chetti’s analysis are nonsense. 

 
2  By the morning of October 27, the total number of absentee 

and mail-in ballots sent out was already nearly 3.1 million. At no 

point after October 26 was the number of absentee and mail-in 

ballots sent below 3 million. 
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 Texas first alleges that “[t]he probability of former 

Vice President Biden winning the popular vote in the 

four Defendant States * * * independently given Presi-

dent Trump’s early lead in those States as of 3 a.m. on 

November 4, 2020, is less than one in a quadrillion.” 

Bill of Complaint at ¶ 10. It bases this astounding as-

sertion on Dr. Cicchetti’s assessment, for each of the 

states, of the extremely low probability that the votes 

counted before 3 a.m. and those counted afterwards 

were “randomly drawn from the same population.” 

App. 4a-6a ¶¶ 15-19.3 But the votes counted later were 

indisputably not “randomly drawn” from the same pop-

ulation of votes, as those counted earlier were predom-

inantly in-person votes while those counted later were 

predominantly mail-in votes. And Texas’s own com-

plaint shows why the later-counted votes led to such a 

strong shift in favor of President-Elect Biden: “Signifi-

cantly, in Defendant States, Democrat [sic] voters 

voted by mail at two to three times the rate of Republi-

cans.” Bill of Complaint at ¶ 39. Both this fact and the 

expectation that it would result in a shift in President-

Elect Biden’s favor as mail-in votes were counted were 

widely reported months ahead of the election.  

 

 Texas further claims, again based on Dr. Cicchetti’s 

analysis, that “[t]he same less than one in a quadrillion 

statistical improbability” can be found “when Mr. 

Biden’s performance in each of those Defendant States 

is compared to former Secretary of State Hilary Clin-

ton’s performance in the 2016 general election.” Bill of 

Complaint at ¶ 11. For this assertion, Dr. Cicchetti 

 
3  We cite to the Appendix attached to the Motion to Expedite as 

“App.” 
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simply assumes that the likelihood of a given Pennsyl-

vania voter in 2020 voting for Biden was the same as 

that of a Pennsylvania voter in 2016 voting for Hillary 

Clinton—and then concludes, based on that assump-

tion, that the 2020 results were quite improbable. App. 

6a ¶¶ 18–20. But it should not be necessary to point out 

that the 2016 and 2020 elections were, in fact, separate 

events, and any analysis based on the assumption that 

voters in a particular state would behave the same way 

in two successive presidential elections is worthless.4  

  

ARGUMENT 

I. Texas’s Claims Do Not Meet the Exacting 

Standard Necessary for the Court to Exercise 

its Original Jurisdiction 

 

While this Court has “original and exclusive juris-

diction of all controversies between two or more 

States,” 28 U.S.C. § 1251(a), this Court has “said more 

than once that [its] original jurisdiction should be ex-

ercised only ‘sparingly.’” Mississippi v. Louisiana, 506 

U.S. 73, 76 (1992). The authority to adjudicate original 

disputes between States is of a “delicate and grave * * 

* character,” Louisiana v. Texas, 176 U.S. 1, 15 (1900), 

because it calls upon the Court to exercise the “extraor-

dinary” power “to control the conduct of one state at the 

suit of another,” New York v. New Jersey, 256 U.S. 296, 

309 (1921).  

 

 
4  Dr. Cicchetti’s methodology and conclusions would utterly fail 

the basic Daubert/Kumho standards. See Daubert v. Merrell Dow 

Pharm., 509 U.S. 579 (1983); Kumho Tire v. Carmichael, 526 U.S. 

137 (1999). His report certainly provides no basis for disenfran-

chising tens of millions of voters across four states. 
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More practically, this Court is “not well suited to as-

sume the role of a trial judge.” South Carolina v. North 

Carolina, 558 U.S. 256, 278 (2010) (Roberts, C.J. con-

curring). “Original jurisdiction diverts the Court from 

vital tasks it is well equipped to perform to tasks that 

warrant judicial resolution only as a final resort after 

more political processes have failed.” 17 Fed. Prac. & 

Proc. Juris. § 4042 (3d ed.).  

 

For these reasons, this Court has interpreted the 

Constitution and 28 U.S.C. § 1251(a) as making its 

original jurisdiction “obligatory only in appropriate 

cases,” Illinois v. City of Milwaukee, 406 U.S. 91, 93 

(1972), and as providing it “with substantial discretion 

to make case-by-case judgments as to the practical ne-

cessity of an original forum in this Court,” Texas v. New 

Mexico, 462 U.S. 554, 570 (1983).5  

 

The Court assesses two factors in determining 

whether a case is appropriate for original jurisdiction: 

 
5  Texas argues that this Court’s original jurisdiction is manda-

tory, not discretionary. That, of course, is contrary to long-stand-

ing precedent and hornbook constitutional law. See, e.g., Arizona 

v. New Mexico, 425 U.S. 794, 796 (1976); Texas v. New Mexico, 462 

U.S. 554, 570 (1983); see also 17 Charles A. Wright & Arthur R. 

Miller, Federal Practice and Procedure § 4053 (“Reasons not less 

cogent point to the need of the exercise of a sound discretion in 

order to protect this Court from an abuse of the opportunity to 

resort to its original jurisdiction in the enforcement by States of 

claims against citizens of other States.”). This case, presented to 

the Court in an emergency posture, provides no occasion for the 

Court to overrule its long-standing precedent. Indeed, the Court 

has recently declined exactly such an invitation, see Missouri v. 

California, No. 148, Orig., Pltfs. Br. 13 n.1, and to do so in this 

case would only further enmesh this Court in election disputes 

across the Nation. 
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(1) the nature of the interest of the complaining State, 

focusing on the seriousness and dignity of the claim, 

and (2) the “availability of an alternative forum in 

which the issue tendered can be resolved.” Mississippi, 

506 U.S. at 77. Neither factor supports an exercise of 

original jurisdiction here. 

 

1.  Before this Court “can be moved to exercise its 

extraordinary power under the Constitution to control 

the conduct of one State at the suit of another, the com-

plaining State must demonstrate that it has suffered a 

threatened invasion of rights that is of serious magni-

tude.” Florida v. Georgia, 138 S. Ct. 2502, 2514 (2018) 

(internal quotation marks omitted). Generally, this 

Court exercises original jurisdiction to only hear claims 

that implicate core sovereign interests, such as dis-

putes over boundaries or bodies of water. See Stephen 

Shapiro et al., Supreme Court Practice 622 (10th ed. 

2013). The “model case” for exercise of original jurisdic-

tion is an interstate dispute “of such seriousness that 

it would amount to casus belli if the States were fully 

sovereign.” Texas, 462 U.S. at 571, n.18. 

 

This dispute, on the other hand, involves Pennsyl-

vania’s interpretation of its own laws, and Texas’s dis-

agreement with that interpretation. See Arizona, 425 

U.S. at 798 (“It would, indeed, be anomalous were this 

Court to be held out as a potential principal forum for 

settling []controversies” when “States and nonresi-

dents clash over the application of state laws.”). And 

Texas’s claims are neither serious nor dignified. It 
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seeks to challenge the integrity of, and commandeer, 

the election procedures of four sister States.6  

 

Far from trying to vindicate its own sovereign or 

quasi-sovereign interests, Texas is ultimately seeking 

redress for the political preferences of those of its citi-

zens who voted for President Trump. See Pennsylvania 

v. New Jersey, 426 U.S. 660, 665 (1976) (per curiam) 

(States cannot, through parens patriae, bring an action 

in this Court’s original jurisdiction litigating the per-

sonal claims of its citizens. Otherwise, this Court’s 

“docket would be inundated”). In so doing, Texas re-

peats the same false allegations of election fraud that 

have already been repeatedly rejected by other courts. 

See supra at 3-6. And its request for relief—to disen-

franchise tens of millions of voters who reasonably re-

lied upon the law—is uniquely unserious. 

  

2. Original jurisdiction will not be exercised when 

there is an adequate alternative forum for resolution of 

the issues at controversy. See Illinois, 406 U.S. at 93; 

United States v. Nevada, 412 U.S. 534, 538 (1973). This 

Court is far from the only forum to resolve the claims 

presented by Texas. Again, as detailed above, other lit-

igants have pursued many of the identical claims in 

state courts, lower federal courts, and in this Court’s 

appellate jurisdiction. 

 

Texas has not demonstrated that the merits of its 

claims, already considered and rejected by trial and ap-

pellate courts across the Nation, are somehow 

 
6  After reviewing the substance of our sister states’ responses, 

Pennsylvania aligns with Georgia, Michigan, and Wisconsin in 

their efforts to safeguard against this challenge to our sovereignty. 
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different. See, e.g., Donald J. Trump for Pres., Inc. v. 

Sec. of Pennsylvania, 20-3371, 2020 WL 7012522, at *2 

(3d Cir. Nov. 27, 2020); Bognet v. Secretary Common-

wealth of Pennsylvania, 2020 WL 6686120 (3d Cir. 

Nov. 13, 2020). This Court’s original jurisdiction is not 

an avenue to circumvent the regular certiorari process 

when claims have been repeatedly rejected by lower 

courts on the merits. 

 

Finally, if original jurisdiction is allowed, this type 

of litigation will crowd the Court’s docket every four 

years. Given the global pandemic, many States were 

forced to modify their election process, including mail-

in voting procedures. Texas did.7 And most, if not 

every, state has been sued during this election. Texas 

has. See e.g. Hotze v. Hollins, 20-20574, 2020 WL 

6440440, at *1 (5th Cir. Nov. 2, 2020); Pool v. City of 

Houston, 978 F.3d 307 (5th Cir. 2020); Richardson v. 

Texas Sec’y of State, 978 F.3d 220 (5th Cir. 2020); Texas 

Democratic Party v. Abbott, 978 F.3d 168 (5th Cir. 

2020); Mi Familia Vota v. Abbott, 977 F.3d 461 (5th Cir. 

2020); Texas League of United Latin Am. Citizens v. 

Hughs, 978 F.3d 136 (5th Cir. 2020); Texas All. for Re-

tired Americans v. Hughs, 976 F.3d 564 (5th Cir. 2020). 

And like Pennsylvania, Texas has prevailed in a large 

majority of these challenges. But if such failed or frivo-

lous lawsuits are sufficient to raise a question about 

the integrity of a state’s election—as Texas argues—

then such an action could be filed against any state in 

every presidential election.  

 
7  See Texas Gov. Abbott’s July 27, 2020 Proclamation modifying 

and suspending certain provision of the Texas Election Code, 

https://gov.texas.gov/uploads/files/press/PROC_COVID-

19_Nov_3_general_election_IMAGE_07-27-2020.pdf (last visited 

12/9/2020). 

https://gov.texas.gov/uploads/files/press/PROC_COVID-19_Nov_3_general_election_IMAGE_07-27-2020.pdf
https://gov.texas.gov/uploads/files/press/PROC_COVID-19_Nov_3_general_election_IMAGE_07-27-2020.pdf
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Let us be clear. Texas invites this Court to over-

throw the votes of the American people and choose the 

next President of the United States. That Faustian in-

vitation must be firmly rejected.  

II. Texas Does Not Present a Viable Case and 

Controversy 

A. Texas lacks standing to bring this action 

 

 Article III, Section 2 of the United States Constitu-

tion limits the jurisdiction of the federal courts to re-

solving “cases” and “controversies.” U.S. CONST. art. 

III, § 2; Raines v. Byrd, 521 U.S. 811, 818 (1997). That 

same jurisdictional limitation applies to actions sought 

to be commenced in the Court’s original jurisdiction. 

Maryland v. Louisiana, 451 U.S. 725, 735-36 (1981). To 

establish standing, the demanding party must estab-

lish a “triad of injury in fact, causation, and redressa-

bility.” Steel Co. v. Citizens for a Better Environment, 

523 U.S. 83, 103 (1998). More specifically, that the 

plaintiff has suffered injury to a legally protected inter-

est, which injury is “fairly traceable to the challenged 

action and redressable by a favorable ruling.” AIRC, 

576 U.S. at 800; see also Maryland, 451 U.S. at 736. 

This Court has “always insisted on strict compliance 

with this jurisdictional standing requirement.” Raines, 

521 U.S. at 819. For invocation of the Court’s original 

jurisdiction, this burden is even greater: “[t]he threat-

ened invasion of rights must be of serious magnitude 

and it must be established by clear and convincing evi-

dence.” People of the State of N.Y. v. New Jersey, 256 

U.S. 296, 309 (1921). Texas fails to carry this heavy 

burden. 
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 First, Texas cannot establish it suffered an injury in 

fact. An injury in fact requires a plaintiff to show the 

“invasion of a legally protected interest”; that the in-

jury is both “concrete and particularized”; and that the 

injury is “actual or imminent, not conjectural or hypo-

thetical.” Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1548 

(2016). According to Texas, the alleged violations of 

Pennsylvania’s Election Code undermined the author-

ity granted to the Pennsylvania General Assembly un-

der the Electors Clause.8 Motion at 3, 10-11, 13-15. But 

as the text of the Electors Clause itself makes clear, the 

injury caused by the alleged usurpation of the General 

Assembly’s constitutional authority belongs to that in-

stitution. AIRC, 576 U.S. at 800 (legislature claimed 

that it was stripped of its responsibility for redistrict-

ing vested in it by the Elections Clause). The State of 

Texas is not the Pennsylvania General Assembly. See 

Virginia House of Delegates v. Bethune-Hill, __ U.S. __, 

139 S.Ct. 1945, 1953 (2019) (noting the “mismatch be-

tween the body seeking to litigate [the Virginia House 

of Delegates] and the body to which the relevant con-

stitutional provision allegedly assigned exclusive redis-

tricting authority [the General Assembly]”). 

 

Second, Texas’s claimed injury is not fairly tracea-

ble to a violation of the Electors Clause. As discussed 

above, each of Texas’s allegations of violations of 

 
8  In its motion, Texas disclaims a “voting-rights injury as a 

State” based on either the Equal Protection or Due Process 

Clauses. Motion at 14. Rather, Texas claims that its legally pro-

tected interest arises from “the structure of the Constitution” cre-

ating a federalist system of government. Ibid. As discussed infra, 

to the extent Texas relies on the Equal Protection and Due Process 

Clauses, those “Clauses protect people, not States.” Pennsylvania, 

426 U.S. at 665.  
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Pennsylvania law has been rejected by state and fed-

eral courts.  

 

Third, Texas fares no better in relying on parens pa-

triae for standing. It is settled law that “a State has 

standing to sue only when its sovereign or quasi-sover-

eign interests are implicated and it is not merely liti-

gating as a volunteer the personal claims of its citi-

zens.” Pennsylvania, 426 U.S. at 665. The state, thus, 

must “articulate an interest apart from the interests of 

particular private parties.” Alfred L. Snapp & Son, Inc. 

v. Puerto Rico, ex rel., Baez, 458 U.S. 592, 607 (1982). 

In other words, “the State must be more than a nomi-

nal party.” Ibid. That, however, is exactly what Texas 

is here. Texas seeks to “assert parens patriae standing 

for [its] citizens who are Presidential Electors.” Motion 

at 15. Even if, as Texas claims, the presidential electors 

its citizens have selected suffered a purported injury 

akin to the personal injury allegedly sustained by the 

20-legislator bloc in Coleman v. Miller, 307 U.S. 433, 

438 (1939), which they did not, that does not somehow 

metastasize into a claim by the state rather than those 

presidential electors. The 20-person bloc of legislatures 

in Coleman sued in their own right without the involve-

ment of the State of Kansas. Ibid. Texas has no sover-

eign or quasi-sovereign interest at stake. It is a nomi-

nal party, at best. 

 

B. This untimely action is moot 

 

Texas commenced the present action on December 

7, 2020, thirty-four days after the General Election and 

thirteen days after the results were certified by Penn-

sylvania Governor Tom Wolf. Disenfranchising mil-

lions of voters after Pennsylvania has already certified 
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its election results would grievously undermine the 

public’s trust in the electoral system, contravene dem-

ocratic principles, and reward Texas for its inexcusable 

delay and procedural gamesmanship. Accordingly, eq-

uity and the public interest disfavor an injunction or 

any other relief in this case. 

 

In a nutshell, it is too late to reverse or enjoin the 

results of the election, including the actions of the Sec-

retary and Pennsylvania’s 67 county boards of elec-

tions. As a consequence, Texas’s claims are moot.  See 

Socialist Labor Party v. Gilligan, 406 U.S. 583 (1972) 

(challenge to election statute moot where election has 

occurred and unlikely issue will recur). Moreover, 

Texas seeks the unprecedented step of commandeering 

the electoral process of a separate and co-equal sover-

eign state and disenfranchising almost 7 million Penn-

sylvanians who reasonably relied on the rules which 

were in place when they voted on Election Day. This 

Court “has been presented with strained legal argu-

ments without merit and speculative accusations * * * 

unsupported by evidence. In the United States of 

America, this cannot justify the disenfranchisement of 

a single voter, let alone all the voters of its sixth most 

populated state. Our people, laws, and institutions de-

mand more.” Boockvar, 2020 WL 6821992, at *1, aff’d 

sub nom. Donald J. Trump for President, Inc. v. Sec’y 

of Pennsylvania, 20-3371, 2020 WL 7012522 (3d Cir. 

Nov. 27, 2020). 

 

Texas waited until now to seek an injunction to nul-

lify Pennsylvania’s election results because all of the 

other political and litigation machinations of Peti-

tioner’s preferred presidential candidate have failed. 

The Trump campaign began with a series of meritless 
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litigations. When that failed, it turned to state legisla-

tures to overturn the clear election results. Upon that 

failure, Texas now turns to this Court to overturn the 

election results of more than 10% of the country. Ac-

cord, Precision Instrument Mfg. Co. v. Auto. Maint. 

Mach. Co., 324 U.S. 806, 814 (1945) (“[H]e who comes 

into equity must come with clean hands.”). Texas liter-

ally seeks to decimate the electorate of the United 

States. 

 

Further, Texas’s failure to act with dispatch sub-

stantially undermines its contention that counting 

these votes would cause it irreparable harm. Beame v. 

Friends of the Earth, 434 U.S. 1310, 1313 (1977) (Mar-

shall, J., in chambers) (“The applicants’ delay in filing 

their petition * * * vitiates much of the force of their 

allegations of irreparable harm.”); see also Ruckelshaus 

v. Monsanto Co., 463 U.S. 1315, 1318 (1983) 

(Blackmun, J., in chambers) (applicant’s “failure to act 

with greater dispatch tends to blunt his claim of ur-

gency and counsels against the grant of a stay”). 

 

Texas’s delay in seeking an injunction should not be 

rewarded, particularly when Pennsylvania voters re-

lied upon the Pennsylvania Supreme Court’s determi-

nation that the Commonwealth’s electoral system 

which permitted the use of mail-in ballots was valid.  

See, e.g., In re November 3, 2020 General Election, 240 

A.3d 591 (Pa. 2020). Pennsylvania’s electors were fur-

ther entitled to rely on the Pennsylvania Supreme 

Court’s conclusion that a three-day extension for re-

ceiving mail-in ballots was required under the Penn-

sylvania Constitution due to the Covid-19 pandemic 

and unforeseen delays in the delivery of mail by the 

United States Postal Service. See, e.g., Pennsylvania 
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Democratic Party v. Boockvar, 238 A.3d 345 (Pa. 2000). 

This good-faith reliance on the current state of the law 

heavily weighs against granting an injunction at this 

late date.  

 

The Court recently recognized the primacy of voters’ 

reliance interests in Andino v. Middleton, 20A55 (Oct. 

5, 2020). There, a South Carolina District Court order 

(entered on September 18, 2020), enjoined that state’s 

witness requirement for absentee ballots during the 

COVID-19 pandemic. On October 5, this Court stayed 

the District Court’s decision, thus reinstating the wit-

ness requirement. Recognizing that South Carolina 

voters submitted ballots without witnesses in the 

timeframe between the District Court’s September 18 

injunction and this Court’s October 5 stay, however, 

this Court specified that “any ballots cast before this 

stay issues and received within two days of this order 

may not be rejected for failing to comply with the wit-

ness requirement.” Andino v. Middleton, 2020 WL 

5887393 *1 (U.S. Oct. 5, 2020). 

 

This Court thus acknowledged that voters should 

not be punished for relying upon the rules in place 

when they voted. Similar reliance interests here com-

pel this Court to maintain the status quo for Pennsyl-

vania voters at this late juncture. Overturning Penn-

sylvania’s election results is contrary to any metric of 

fairness and would do nothing less than deny the fun-

damental right to vote to millions of Pennsylvania’s cit-

izens. 
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III. Texas Fails to State a Constitutional Viola-

tion 

A. Texas does not assert a meritorious Elec-

tors Clause claim 

 

 In addition to its lack of standing and the mootness 

of this untimely action, Texas’s Electors Clause claim 

has no merit. There was no violation of state law, let 

alone one that was so significant that it warrants crea-

tion of a novel constitutional claim.9 Again, these 

claims have already been litigated. As the Third Cir-

cuit explained, such a challenge as this “[s]eek[s] to 

turn * * * state-law claims into federal ones * * * [b]ut 

its alchemy cannot transmute lead into gold.” Trump v. 

Secretary of Pa., 2020 WL 7012522, *9 (3d Cir. Nov. 27, 

2020).  

 

 As already discussed, the alleged violations of state 

law were not, in fact, violations. An analysis of a voter’s 

signature on his or her mail-in ballot is not permitted 

by state law. See In re Nov. 3, 2020 Election, __ A.3d __, 

2020 WL 6252803 at *12; see also See Donald Trump 

for President, Inc., 2020 WL 5997680 at *58. Poll 

watchers and candidate representatives were allowed 

access to observe canvassing of mail-in ballots in Phil-

adelphia and Allegheny Counties. The Trump Cam-

paign admitted as much in federal court. See In re Can-

vassing Observation, __ A.3d __, 2020 WL 6737895 at 

*4 (recounting Campaign telling federal judge that it 

had a “nonzero number of people in the room” in 

 
9  The Electors Clause provides that “[e]ach State shall appoint, 

in such Manner as the Legislature thereof may direct, a Number 

of Electors * * *.”  U.S. Const., art. II, § 1, cl. 2.” 
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Philadelphia). Their complaint was that the observa-

tion point was too far away, but the Pennsylvania Su-

preme Court rejected that claim, holding that “the 

Election Code requires only that poll watchers be in the 

room, not that they be within any specific distance of 

the ballots.” Secretary of Pa., 2020 WL 7012522 at *6., 

citing In re Canvassing Observation, __ A.3d __, 2020 

WL 6737895 at *8-9. 10 And county boards are not pro-

hibited by state law from instituting notice-and-cure 

procedures for ballots containing defects. Boockvar, 

2020 WL 6821992, *12, aff’d 2020 WL 7012522 at *2 

(“the Election Code says nothing about what should 

happen if a county notices these errors before election 

day”).  

 

 The fourth and final claim of a state law violation—

the Pennsylvania Supreme Court’s modification of the 

statutory deadline for receipt of mail-in and absentee 

ballots—was addressed at length in the Common-

wealth’s opposition to petitions for writ of certiorari 

that are currently pending before the Court. Republi-

can Party of Pa. v. Boockvar, No. 20-542 (U.S.); Scar-

nati v. Boockvar, No. 20-574 (U.S.). A confluence of un-

foreseen circumstances—a high demand for mail-in 

ballots due to COVID and a slowdown in the postal ser-

vice—created an impending, as-applied state constitu-

tional violation of the Pennsylvania Constitution’s Free 

and Equal Elections Clause. See Pa. Democratic Party, 

238 A.3d at 371-72 (Pa. 2020). In order to prevent that 

violation, the Pennsylvania Supreme Court modified 

 
10  In fact, as a result of the federal litigation, an interim agree-

ment was reached whereby “all campaign observers” were permit-

ted to observe “within six feet of the first row of tables.” In re Can-

vassing Observation, __ A.3d __, 2020 WL 6737895 at *4. 
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the statutory deadline. Such modification did not vio-

late the Electors Clause because that clause does not 

relieve state legislatures of the obligation to comply 

with their state constitutions. See AIRC, 576 U.S. at 

818; see also Democratic Nat’l Comm. v. Wisc. State 

Legislature, No. 20A66, __ U.S. __, 2020 WL 6275871, 

*1 (2020) (Roberts, C.J., concurring in denial of stay) 

(allowing the modification of election rules in Pennsyl-

vania because it “implicated the authority of state 

courts to apply their own constitutions to election reg-

ulations”). Although Texas makes no mention of AIRC, 

that case, not Chief Justice Rehnquist’s concurrence in 

Bush v. Gore 531 US 98, 111 (2000) (C.J., Rehnquist) 

(concurring), controls here. 

 

Indeed, Texas’s argument is so untethered from the 

actual state of the law that it makes the remarkable 

claim that a state legislature’s power to direct the man-

ner by which presidential electors are appointed is “ple-

nary.” Motion at 17-18. So plenary is that power, Texas 

claims, that state legislatures are not bound by either 

the state constitution that establishes them or the laws 

that the legislature itself has passed. Motion at 17-18. 

Texas is gravely mistaken. The “exercise of the [legis-

lative] authority,” even over federal elections or the 

manner by which presidential electors are selected, has 

to be “in accordance with the method” prescribed in a 

state’s constitution. Smiley v. Holm, 285 U.S. 355, 367 

(1932); see also Ohio ex rel. Davis v. Hildebrant, 241 

U.S. 565 (1916). State legislatures are, of course, also 

bound by substantive provisions in their state consti-

tutions.  

 

Nothing in the Electors Clause permits a state leg-

islature to enact a law “in defiance of provisions of [its] 
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State’s constitution.” AIRC, 576 U.S. at 817-818. When 

this Court said that state legislatures “possess[] ple-

nary authority,” it was referring to a legislature’s au-

thority to choose a particular “manner” for selecting 

presidential electors: “by joint ballot,” or by “concur-

rence of the two houses,” or by “popular vote,” whether 

by “general ticket” or by congressional “districts.” 

McPherson v. Blacker, 146 U.S. 1, 25 (1892). As the 

Court has made clear, “[t]he legislative power is the su-

preme authority, except as limited by the constitution 

of the state.” Ibid.  

 

 Taking a quote from McPherson out of context, 

Texas suggests that this plenary power permits a state 

legislature to nullify the will of the electorate and se-

lect its own electors. Motion at 17-18. There is no sup-

port in McPherson for such an extraordinarily antidem-

ocratic proposition. Rather, in McPherson, this Court 

was merely quoting from a Senate report. McPherson, 

146 U.S. at 35. 

 

Having directed the selection of presidential elec-

tors by popular vote in Pennsylvania, the General As-

sembly choosing its own slate of electors ex post would 

be unconstitutional. Kelly v. Commonwealth, 2020 WL 

7018314, *5 (Pa., Nov. 28, 2020) (Wecht, J., concur-

ring). “There is no basis in [state] law by which the 

courts may grant [a] request to ignore the results of an 

election and recommit the choice to the General Assem-

bly to substitute its preferred slate of electors for the 

one chosen by a majority of Pennsylvania's voters.” Id. 

at 3. The “General Assembly ‘directed the manner’ of 

appointing presidential electors by popular vote nearly 

a century ago.” Ibid. (quoting U.S. CONST. art. II, § 1, 

cl. 2). There is nothing in the Election Code that 
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permits the General Assembly to “circumvent [this 

method and] to substitute its preferred slate of electors 

for that ‘elected by the qualified electors of the Com-

monwealth.’” Id. at 4 (quoting 25 P.S. § 3191). For the 

General Assembly to “alter that ‘method of appoint-

ment’” would require new legislation, done “in accord-

ance with constitutional mandates, including present-

ment of the legislation to the governor to sign or veto.” 

Ibid. (quoting McPherson, 146 U.S. at 25).  

 

 There was no violation of the Commonwealth’s elec-

tion law, and no violation of the Electors Clause here. 

Texas cannot succeed on the merits of this claim.   

 

B. Texas has no basis for any Equal Protec-

tion or Due Process Claim against Pennsyl-

vania 

 

In Counts II and III of its proposed Bill of Com-

plaint, Texas attempts to plead Equal Protection and 

Due Process claims against Pennsylvania. Any such 

claims are, by definition, based on the Fourteenth 

Amendment. Neither claim is viable. 

 

1. The Equal Protection clause prohibits any State 

from “deny[ing] to any person within its jurisdiction 

the equal protection of the laws.” U.S. CONST. amend. 

XIV, § 1, cl. 4.  By its terms, this provision operates as 

a constraint on what “any State” may do to any “person 

within its jurisdiction.” In other words, the Equal Pro-

tection Clause protects persons in a given state from 

unequal treatment at the hand of that state. Thus, 

someone in Texas who has been treated unequally by 

Texas may be able to pursue an equal protection cause 

of action against Texas. But the Equal Protection 
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Clause does not afford Texas itself, or any other state, 

a constitutional claim against another state. Pennsyl-

vania, 426 U.S. at 665 (Equal Protection Clause pro-

tects people not states). For this reason alone, Texas 

cannot press an Equal Protection claim against four of 

its sister States.  

 

Apart from the foregoing textual argument, and 

turning to Texas’s own version of its putative Equal 

Protection claim, the bottom line is the same. That 

claim alleges that Pennsylvania violated the Equal 

Protection clause by imposing differential standards 

for processing and tabulating presidential election bal-

lots (including by implementing notice-and-cure proce-

dures for Democratic voters and affording inadequate 

access to Republican poll watchers). See Bill of Com-

plaint ¶¶ 134-139. According to Texas, these alleged 

differences cannot be reconciled with Bush v. Gore, 531 

U.S. 98 (2000), and contravened the bedrock one-per-

son, one-vote concept. Neither theory withstands scru-

tiny.11 

 

“The unlawful administration by state officers of a 

state statute fair on its face, resulting in its unequal 

application to those who are entitled to be treated 

alike, is not a denial of equal protection unless there is 

shown to be present in it an element of intentional or 

purposeful discrimination.” Snowden v. Hughes, 321 

U.S. 1, 8 (1944). On the facts as Texas has pled them, 

“intentional or purposeful discrimination” cannot be in-

ferred. This is so because, if for no other reason, voting 

 
11  To support its one-person one-vote assertions, Texas cites 

Reynolds v. Sims, 377 U.S. 533 (1964), a reapportionment case 

with no direct bearing on the present situation.  
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operations in Pennsylvania are administered by 67 dif-

ferent counties. 

 

Any suggestion by Texas that variations in county 

election procedures amount to an equal protection vio-

lation under Bush v. Gore is misguided. Bush was ex-

pressly “limited to [its] present circumstances,” which 

involved a state court order requiring a manual recount 

but without prescribing a uniform standard for doing 

so. Id. at 109. Bush was concerned with ensuring the 

fairness of a post-election recount, and this Court de-

termined that the arbitrary, ad hoc standards for 

gleaning a voter’s intended choice of candidate “lacked 

sufficient guarantees of equal treatment.” 531 U.S. at 

107. Here, there is no allegation of state or county offi-

cials making determinations about which candidate a 

Pennsylvania voter selected. And the question before 

the Court in Bush was “not whether local entities in the 

exercise of their expertise, may develop different sys-

tems for implementing elections.” Id. at 109. Indeed, 

variations in county election procedures are permissi-

ble. See, e.g., Donald J. Trump for President, Inc. v. 

Secretary, No. 20-3371, 2020 WL 7012522, at *6-7 (3d 

Cir. Nov. 27, 2020) (“Reasonable county-to-county var-

iation is not discrimination. Bush v. Gore does not fed-

eralize every jot and tittle of state election law.”). 

 

Moreover, allowing some Pennsylvania voters to 

cast provisional ballots or cure ballots did not prevent 

anyone from voting or burden anyone’s right to vote.  

Rather, it made voting easier—which is not an equal 

protection violation at all, see, e.g., Short v. Brown, 893 

F.3d 671 (9th Cir. 2018), and certainly not a violation 

of any equal protection right purportedly possessed by 

the state of Texas. See, e.g., Donald J. Trump for 
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President, Inc., 2020 WL 7012522 (rejecting similar 

Equal Protection claims). 

 

2. Separately, Texas maintains that Pennsylvania 

has somehow denied it due process of law. See Bill of 

Complaint at ¶¶ 140-144. This attempted claim, too, 

withers upon scrutiny. 

 

The Due Process clause says, “nor shall any State 

deprive any person of life, liberty, or property, without 

due process of law.” U.S. CONST. amend. XIV, § 1, cl. 3.  

Here, too, the cited provision limits what “any State” 

may do to “any person,” unless the state affords the per-

son with “due process of law.” Because Texas is a state, 

not a “person,” Texas is not in a position to complain 

that Pennsylvania somehow violated its supposed right 

to due process.12  

 

The Due Process Clause also contains a substantive 

component, which limits what governments may do re-

gardless of the fairness of the procedures it utilizes.  

 
12  Even if Texas could make such a claim, no such claim is actu-

ally presented here. Texas cites two prisoner cases (having noth-

ing whatsoever to do with elections) to suggest that random, un-

authorized acts by state actors may give rise to a procedural due 

process claim in favor of an individual. See Bill of Complaint at ¶ 

142 (citing Parratt v. Taylor, 451 U.S. 527, 537-541 (1981), and 

Hudson v. Palmer, 468 U.S. 517, 532 (1984)). This is beside the 

point. When it comes to administering a state-wide election, offi-

cials are of course authorized to make judgment calls and policy 

determinations. State law, moreover, affords appropriate avenues 

of redress. Under the Pennsylvania Election Code, election-related 

issues may be—and have been—sorted out in state court when cir-

cumstances warrant. See, e.g. 25 P.S. § 3456 (regarding election 

contests). In short, the procedural rights of candidates and voters 

are protected; Texas has nothing to complain about nor any basis 

to seek redress. 
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See County of Sacramento v. Lewis, 523 U.S. 833, 846 

(1998). The range of recognized potential substantive 

due process claims, however, is quite narrow. See Col-

lins v. City of Harker Heights, Tex., 503 U.S. 115, 125 

(1992). Executive action violates substantive due pro-

cess only when it shocks the conscience, and “only the 

most egregious official conduct” meets this demanding 

standard. Lewis, 523 U.S. at 846. To shock the con-

science, official action must be egregiously wrong, op-

pressive, “intended to injure in some way unjustifiable 

by any government interest.” Id. at 849.   

 

As Texas avers, see Bill of Complaint, at ¶ 141, in 

the election context, patent and fundamental unfair-

ness may amount to a substantive due process viola-

tion. But this can only occur where the government of-

ficial’s actions have resulted in total and complete dis-

enfranchisement. See Afran v. McGreevey, 115 Fed. 

Appx. 539, 544 (3d Cir. 2004) (summarizing caselaw 

but denying relief). Texas does not (and could not) al-

lege that Pennsylvania’s actions disenfranchised it. In-

deed, it is Texas that seeks complete disenfranchise-

ment. 

 

IV. Texas is Not Entitled to the Extraordinary 

Preliminary Injunction it Seeks 

 

A. Texas cannot meet the high standard for 

injunctive relief 

 

 In its motion Texas asks this Court to issue an in-

junction, or, alternatively, issue a stay, that would bar 

Pennsylvania (and three other states) from certifying 

its election results and from participating in the Elec-

toral College. Motion at 1-2. In making that request, 
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Texas muddles the distinction between a stay and an 

injunction, as the only conceivable action this Court 

could take would be to issue an injunction. Texas then 

proceeds to cite the incorrect standard, ignoring the 

heightened threshold for issuance of an injunction in 

an original jurisdiction suit between two states. Texas 

fails to meet that exceedingly high threshold.  

 

In Nken v. Holder, 556 U.S. 418, 428 (2009), this 

Court clarified that “[a]n injunction and a stay have 

typically been understood to serve different purposes.” 

While an injunction is directed towards the conduct of 

a particular party and is a means by which a court pro-

hibits some specified act, a stay, by contrast, “operates 

upon the judicial proceeding itself” by halting or post-

poning some portion of the proceeding, or by temporar-

ily divesting a judicial order of enforceability. Ibid. 

Stated another way, a stay “simply suspends judicial 

alteration of the status quo, while injunctive relief 

grants judicial intervention that has been withheld by 

lower courts.” Id. at 429 (citing Ohio Citizens for Re-

sponsible Energy, Inc., v. NRC, 479 U.S. 1312, 1313 

(1986) (Scalia J., in chambers); Brown v. Gilmore, 533 

U.S. 1301, 1303 (2001) (Rehnquist, C.J., in chambers) 

(“Applicants are seeking not merely a stay of a lower 

court judgment, but an injunction against the enforce-

ment of a presumptively valid state statute.”); Turner 

Broadcasting System, Inc. v. FCC, 507 U.S. 1301, 1302 

(1993) (Rehnquist, C.J., in chambers) (“By seeking an 

injunction, applicants request that I issue an order al-

tering the legal status quo.”) (emphasis added, internal 

brackets and quotations omitted).  

 

 Texas identifies no specific judicial decision that 

this Court should stay. Rather, it is Texas that seeks to 
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upend the status quo by getting this Court somehow to 

reverse the certification of election results and prevent 

Pennsylvania from participating in the Electoral Col-

lege. It thus seeks an injunction. But even properly 

framed as a request for an injunction, Texas identifies 

the incorrect standard. 

 

Texas urges this Court to apply the standard for a 

preliminary injunction under Fed. R. Civ. P. 65 that a 

Federal district court would apply in a dispute between 

two private parties. See Motion at 6 (citing Winter v. 

Natural Resources Def. Council, Inc., 555 U.S. 7, 20 

(2008)). Though this Court’s rules specify that in origi-

nal jurisdiction suits between states, the Federal Rules 

of Civil Procedure and Evidence “may be taken as 

guides,” see Supreme Court Rule 17.2, this Court is not 

bound by those rules. Alabama v. North Carolina, 560 

U.S. 330, 344 (2010). Here, the relief Texas seeks—ju-

dicial disenfranchisement of huge swaths of voters 

across multiple states—bears no resemblance to the re-

lief typically sought in disputes between private par-

ties. This Court’s decisions call for an appropriately 

heightened standard in seeking such unprecedented 

relief in a suit between sovereign states. 

 

When this Court hears an original jurisdiction suit 

between states, its role differs significantly from the 

one the Court takes in suits between private parties. 

Kansas v. Nebraska, 574 U.S. 445, 453 (2015). Given 

the sovereign status and “equal dignity” of states, this 

Court has held that “a complaining State must bear a 

burden that is much greater than the burden ordinarily 

shouldered by a private party seeking an injunction.” 

Florida, 138 S.Ct. at 2514 (internal quotation marks 

and citation omitted). The need for caution in 
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adjudicating the relative rights of States necessitates 

“expert administrate rather than judicial imposition of 

a hard and fast rule.” Colorado v. Kansas, 320 U.S. 383, 

392 (1943). Thus, “the complaining State must demon-

strate that it has suffered a ‘threatened invasion of 

rights’ that is of ‘serious magnitude.’” Florida, 138 

S.Ct. at 2414 (citations omitted). The complaining 

State must make that showing by “clear and convincing 

evidence” of a “real or substantial injury.” Ibid.  

 

Whatever the standard, Texas cannot meet it. Noth-

ing in the text, history, or structure of the Constitution 

supports Texas’s view that it can dictate the manner in 

which four sister States run their elections, and Texas 

suffered no harm because it dislikes the results in those 

elections. Further, Texas’s claims are also moot and 

barred by laches. The predicate for Texas to take action 

was established well before Election Day, but it waited 

until now—after all four States have certified their 

elections—to bring this action. While Texas waited to 

see the results, millions of voters relied on the settled 

rules. Those voters should not be punished for not 

choosing Texas’s preferred candidate, and Texas 

should not be rewarded for its unreasonable delay in 

bringing this action. 

 

B. Texas’s request to disenfranchise tens of 

millions of voters who reasonably relied 

upon the law at the time of the election 

does great damage to the public interest 

 

 Texas’s request to disenfranchise tens of millions of 

voters is far too extreme a remedy. In exercising its re-

medial discretion, this Court consistently takes ac-

count of the public interest in stability and order. See 
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U.S. Bancorp Mortg. Co. v. Bonner Mail P’ship, 513 

U.S. 18, 26 (1994) (placing burden on petitioner to show 

“equitable entitlement to the extraordinary remedy” 

requested); Norton v. Shelby Cnty., 118 U.S. 425, 441 

(1886). That obligation counsels against remedies that 

could provoke “chaos and uncertainty.” EEOC v. Sears, 

Roebuck & Co., 650 F.2d 14, 17 (2d Cir. 1981); see also, 

e.g., Buckley v. Valeo, 424 U.S. 1, 142-143 (1976) (per 

curiam). 

 

This Court’s decisions in election cases have re-

flected those principles by refusing to invalidate an 

election after it has occurred despite constitutional or 

other legal infirmities with the election. See, e.g., Con-

nor v. Williams, 404 U.S. 549, 550-551 (1972) (per cu-

riam) (assuming Fourteenth Amendment violation in 

conduct of elections but “declin[ing] to disturb” them); 

Allen v. State Bd. of Elections, 393 U.S. 544, 571-572 

(1969) (rejecting request by appellants and Solicitor 

General that the Court “set aside” elections conducted 

in violation of federal law). 

 

At bottom, Texas seeks to invoke this Court’s origi-

nal jurisdiction to achieve the extraordinary relief of 

disenfranchising all Pennsylvanians who voted and 

one-tenth of the voters in the entire Nation. Such relief 

would, of course, be “drastic and unprecedented, disen-

franchising a huge swath of the electorate.” Donald J. 

Trump for President, Inc., 2020 WL 7012522, at *7. In 

support of such a request, Texas brings to the Court 

only discredited allegations and conspiracy theories 

that have no basis in fact. And Texas asks this Court 

to contort its original jurisdiction jurisprudence in an 

election where millions of people cast ballots under 

truly extraordinary circumstances, sometimes risking 
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their very health and safety to do so. Accepting Texas’s 

view would do violence to the Constitution and the 

Framers’ vision, and would plunge this Court into “one 

of the most intensely partisan aspects of American po-

litical life.” Rucho v. Common Cause, 139 S. Ct. 2484, 

2507 (2019).  

 

CONCLUSION 

 

 For the reasons set forth above, the Court should 

deny the motion for leave to file a bill of complaint and 

the motion for preliminary injunction and temporary 

restraining order or, alternatively, for stay and admin-

istrative stay. 
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QUESTIONS PRESENTED 
1. Whether various jurisdictional deficiencies 

should persuade or otherwise prevent this Court from 
exercising original jurisdiction over the proposed bill 
of complaint? 

2. Whether the bill of complaint should be dis-
missed where Petitioner fails to state a claim upon 
which relief may be granted as to any of the alleged 
constitutional violations? 

3. Whether Petitioner’s requests for injunctive re-
lief, or alternatively, a stay, should be denied? 
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PARTIES TO THE PROCEEDING 
Plaintiff is the State of Texas and Defendants in 

the proposed Bill of Complaint are the Commonwealth 
of Pennsylvania, the State of Georgia, the State of 
Michigan, and the State of Wisconsin. 
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JURISDICTION 
Plaintiff, the State of Texas, seeks leave to file an 

original action against Pennsylvania, Georgia, Michi-
gan, and Wisconsin in this Court and pursuant to Ar-
ticle III, § 2, cl. 2 of the U.S. Constitution and 28 
U.S.C. § 1251(a).   
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INTRODUCTION 
The Constitution has entrusted the states to de-

termine their electors in a presidential election. Con-
sistent with Michigan law, the State of Michigan has 
certified its presidential vote and the election in Mich-
igan is over. The challenge here is an unprecedented 
one, without factual foundation or a valid legal basis. 
This Court should summarily dismiss the motion to 
file the bill of complaint. To do otherwise would make 
this Court the arbiter of all future national elections. 

The base of Texas’s claims rests on an assertion 
that Michigan has violated its own election laws. Not 
true. That claim has been rejected in the federal and 
state courts in Michigan, and just yesterday the Mich-
igan Supreme Court rejected a last-ditch effort to re-
quest an audit. Not only is the complaint meritless 
here, but its jurisdictional flaws abound and provide 
solid ground to dispose of this action.  

To begin, Texas has not alleged a sufficient case 
or controversy to support its standing to invoke this 
Court’s original jurisdiction. But even if Texas clears 
that hurdle, the Court’s prudential factors weigh 
against exercising jurisdiction. Texas does not have a 
cognizable interest in how Michigan runs its elections, 
and there plainly are alternative forums to raise these 
issues. Indeed, the lower courts have already found 
that similar claims lack legal and factual merit.  

Laches also applies to bar review of Texas’s com-
plaint. Texas delayed weeks and then filed at the last 
hour, and that delay has prejudiced Michigan. Michi-
gan certified the election results on November 23. The 
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State is entitled to enjoy the benefit of the “safe har-
bor” provision created by Congress, 3 U.S.C. § 5.  

But even if the Court were to exercise jurisdiction, 
there is no merit to Texas’s constitutional claims.  

First, Texas lacks standing to bring its Electors 
Clause claim where its asserted injury is nothing 
more than a generalized grievance that the Clause 
was violated. And even if Texas has standing, its sub-
stantive claim fails because Michigan officials did not 
violate any of the election laws cited by Texas in con-
ducting its election. Michigan’s election was adminis-
tered lawfully; the Electors Clause was not violated. 

Second, Texas’s equal protection claim fails where 
it does not identify a group that has been given pref-
erence or advantage—the hallmark of such a claim. 
And there has been no devaluation of any person’s—
or group of persons’—votes above or beneath any oth-
ers’. There has been no violation of equal protection.  

Third, Texas’s substantive due process claim, as-
suming that is the claim being brought, fails where 
the alleged injury—vote dilution—is properly ad-
dressed under equal protection, and it fails there.  

Finally, Texas fails to establish any of the requi-
site factors necessary for granting an injunction. It 
has no likelihood of success on the merits of its claims, 
and the remaining factors strongly weigh in favor of 
denying the extraordinary relief Texas seeks—disen-
franchising millions of voters. 

This Court should deny Texas’s motion to file a bill 
of complaint and its motion for injunctive relief.  
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STATEMENT OF THE CASE 
Michigan, like the other states, held an election on 

November 3, to select electors for president and vice 
president. See Mich. Comp. Laws § 168.43.  

 Michigan certified the November 
election 

Michigan’s elections are decentralized and princi-
pally conducted at the local level by the over 1,600 city 
and township clerks. In keeping with that structure, 
local jurisdictions began canvassing results immedi-
ately after the polls closed on November 3. Mich. 
Comp. Laws § 168.801. The boards of county canvass-
ers commenced canvassing two days later, and the 83 
county boards completed their canvasses by Novem-
ber 17. Mich. Comp. Laws §§ 168.821, 168.822.  

The Board of State Canvassers, a bi-partisan 
board, see Mich. Comp. Laws § 168.22, met on Novem-
ber 23 and certified the results of the election. Mich. 
Comp. Laws § 168.842(1).1 President-elect Biden de-
feated President Trump by 154,188 votes.2 

 
1 See 11/23/20 Draft Meeting Minutes, Board of State Canvass-
ers, available at https://www.michigan.gov/docu-
ments/sos/112320_draft_minutes_708672_7.pdf.  
2 See November 2020 General Election Results, available at 
https://mielections.us/election/results/2020GEN_CENR.html., 
(last accessed December 10.) 

https://www.michigan.gov/documents/sos/112320_draft_minutes_708672_7.pdf
https://www.michigan.gov/documents/sos/112320_draft_minutes_708672_7.pdf
https://mielections.us/election/results/2020GEN_CENR.html.(last
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That same day, Michigan’s Governor certified the 
presidential electors to the Archivist for the United 
States. Mich. Comp. Laws § 168.46; 3 U.S.C. § 6.3  

No presidential candidate requested a recount in 
Michigan within the time permitted. See Mich. Comp. 
Laws § 168.879(1)(c). And under federal law, the “safe 
harbor” provision regarding a state’s certification of 
electors activated on December 8. See 3 U.S.C. § 5. 
Michigan’s presidential electors “shall convene” in the 
State’s capitol on December 14. Mich. Comp. Laws 
§168.47; 3 U.S.C. § 7.  

 The claims against Michigan. 
In its complaint, Texas identifies Michigan’s al-

leged wrongful conduct. 

 Michigan Secretary of State 
In 2018, the people amended Michigan’s Constitu-

tion to provide for no-reason absentee voting and the 
right of voters to choose to request an application for 
an absent voter ballot by mail or in person. Mich. 
Const. art. II, § 4(1)(g). See also Mich. Comp. Laws 
§§168.759, 168.761. 

 Davis v. Benson 
Texas alleges that Michigan’s Secretary of State 

violated Mich. Comp. Laws § 168.759(3) by mailing 
unsolicited absent voter ballot applications to millions 

 
3 See Michigan’s Certificate of Ascertainment, available at 
https://www.archives.gov/files/electoral-college/2020/ascertain-
ment-michigan.pdf, (accessed December 10.) 

https://www.archives.gov/files/electoral-college/2020/ascertainment-michigan.pdf
https://www.archives.gov/files/electoral-college/2020/ascertainment-michigan.pdf
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of registered voters, when the statute does not give 
her such authority. (Comp., ¶¶ 79–84.)  

In May of 2020, the Secretary mailed applications 
for absent voter ballots to all registered voters in 
Michigan, except to voters in jurisdictions in which lo-
cal clerks indicated they would conduct their own 
mailing.4 The City of Detroit conducted its own mail-
ing. Voters who received the Secretary’s mailing were 
free to use the application or discard it and apply for 
an absent voter ballot using some other format, or vote 
in person. 

The Secretary’s mailing was challenged on the ba-
sis that it violated Mich. Comp. Laws § 168.759, and 
was contrary to a prior published state appellate deci-
sion. The Secretary prevailed in the three consoli-
dated cases filed in the state court of claims. (MiAppx 
163a–175a, Davis Ops.) In September, the Michigan 
Court of Appeals affirmed, concluding in a published 
decision that it was within the Secretary’s constitu-
tional and statutory authority to mail the unsolicited 
applications to registered voters. See Davis v. Secre-
tary of State, 2020 WL 5552822 at *6 (Sept. 2020). An 
appeal to the Michigan Supreme Court remains pend-
ing.5 

 
4 See Benson: All voters receiving applications to vote by mail, 
5/19/20, available at https://www.michigan.gov/minews-
wire/0,4629,7-136-3452_3516-529536--,00.html, (Accessed De-
cember 10.) 
5 See Michigan Supreme Court Case No. 162007, docket sheet 
available at https://courts.michigan.gov/opinions_or-
ders/case_search/Pages/default.aspx?SearchType=1&Case-
Number=354622&CourtType_CaseNumber=2.  

https://www.michigan.gov/minewswire/0,4629,7-136-3452_3516-529536--,00.html
https://www.michigan.gov/minewswire/0,4629,7-136-3452_3516-529536--,00.html
https://courts.michigan.gov/opinions_orders/case_search/Pages/default.aspx?SearchType=1&CaseNumber=354622&CourtType_CaseNumber=2
https://courts.michigan.gov/opinions_orders/case_search/Pages/default.aspx?SearchType=1&CaseNumber=354622&CourtType_CaseNumber=2
https://courts.michigan.gov/opinions_orders/case_search/Pages/default.aspx?SearchType=1&CaseNumber=354622&CourtType_CaseNumber=2
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Thus, the law in Michigan is that the Secretary 
has authority to mail applications to registered voters. 
As a result, registered voters who utilized the Secre-
tary’s mailed applications for obtaining a ballot for the 
November election did so lawfully.  

 Election Integrity Fund, et al. v. 
Secretary of State. 

Texas next alleges that the Secretary violated the 
law when she launched an online platform for apply-
ing for an absent voter ballot because Mich. Comp. 
Laws § 168.759(4) requires an applicant to sign an ap-
plication, and Mich. Comp. Laws § 168.761(2) prohib-
its a clerk from delivering a ballot to a voter who has 
not signed the application, and requires the clerk to 
compare the application signature to the signature on 
file. (Compl., ¶¶ 85–87.)  

The Secretary implemented the platform in June 
of 2020, which permitted registered voters who pos-
sessed a Michigan driver’s license or state identifica-
tion card, to apply for an absent voter ballot online us-
ing the voter’s electronically stored signature. 
(MiAppx 207a–212a, Brater declaration.)6  

In August, a group filed suit in state court alleging 
that the online process violated Mich. Comp. Laws 
§168.759 by not requiring a contemporaneous hand-
written signature from the voter and requested in-
junctive relief. (MiAppx 176a–206a, Election Integrity 
Compl.) The court denied the motion for a preliminary 

 
6 See Michigan Department of State launches online absentee 
voter application, 6/12/20, available at https://www.michi-
gan.gov/sos/0,4670,7-127--531796--,00.html.  

https://www.michigan.gov/sos/0,4670,7-127--531796--,00.html
https://www.michigan.gov/sos/0,4670,7-127--531796--,00.html
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injunction based on laches, (MiAppx 213a–219a, Elec-
tion Integrity Op.), and the case remains pending in 
the state court.  

The State disagrees that any part of this process 
is unlawful. These same claims are pending in Michi-
gan’s court of claims. That court declined to enjoin or 
limit the operation of the platform in relation to the 
November election, and no appeal was taken.  

Texas further alleges that “Secretary Benson’s un-
constitutional modifications of Michigan’s election 
rules resulted in the distribution of millions of absen-
tee ballot applications without verifying voter signa-
tures as required by MCL §§ 168.759(4) and 
168.761(2). This means that millions of absentee bal-
lots were disseminated in violation of Michigan’s stat-
utory signature-verification requirements.” (Compl., ¶ 
89.) But this allegation is incorrect for several rea-
sons. 

First, any voter who utilized the Secretary’s 
mailed application was required to complete and sign 
the application and return it to the local clerk, who 
then performed the signature verification. Mich. 
Comp. Laws §§ 168.759, 168.761. For voters who used 
the online platform, when the online application was 
returned electronically to the voter’s local clerk, the 
clerk was still required to review the electronic signa-
ture on the application. (MiAppx 209a–210a, Brater 
declaration, ¶7.) Moreover, in both cases, the voter 
must still physically sign his or her absent voter bal-
lot, and that signature is then reviewed by the local 
clerk upon receipt. Mich. Comp. Laws § 168.662.  



9 

 

Second, to the extent Texas refers to “millions” of 
absent voter ballots being disseminated unlawfully, 
setting aside the fact that the Secretary’s processes 
are not unlawful, there is no way of knowing how 
many voters used the Secretary’s mailing to obtain a 
ballot absent physically examining every application 
in the possession of every clerk in the state. With re-
spect to the online platform, a query could be per-
formed to determine how many voters used the plat-
form to request an absent voter ballot. But in either 
case, there is no way to associate the voter who used 
a particular application with his or her ballot after it 
is voted.  

 City of Detroit officials 
The remainder of Texas’s allegations relate to the 

City of Detroit’s election, and to events that purport-
edly occurred at the TCF Center, where Detroit’s 134 
absent voter counting boards (counting boards) per-
formed their duties. The TCF Center has been the 
subject of several lawsuits. 

 Donald J. Trump for President, Inc., 
et. al. v. Secretary of State. 

 On November 4, the Trump committee and a Re-
publican poll challenger filed a complaint in state 
court generally alleging that insufficient numbers of 
Republican election inspectors or challengers were 
present at absent voter counting boards in Michigan, 
and that challengers were being denied access to sur-
veillance videotapes of absent voter ballot drop boxes 
at absent voter counting boards. (MiAppx 1a–12a, 
Trump Compl.) The plaintiffs sought to halt the 
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canvass. The court denied the plaintiffs’ motion for 
emergency declaratory or injunctive relief because 
their request for relief was essentially moot and the 
Secretary of State was not the proper party since she 
did not control election-day activities related to the 
presence or absence of inspectors and challengers. 
(MiAppx 13a–18a, Trump Order.) Plaintiffs appealed 
to the Michigan Court of Appeals, which denied re-
lief.7 The plaintiffs’ appeal to the Michigan Supreme 
Court remains pending.8  

 Costantino, et. al. v. City of Detroit, et. 
al. 

On November 8, voters and Republican challeng-
ers filed suit against Detroit and Wayne County offi-
cials in state court, alleging a litany of errors in the 
processing of absent voter ballots at the TCF Center. 
Including that: (a) defendants counted ballots from 
voters whose names failed to appear in the voter file; 
(b)defendants instructed election workers to not ver-
ify signatures on absentee ballots and to backdate ab-
sentee ballots; (c) election officials received late 
batches of ballots that were unsealed ballots without 
envelopes; (d) defendants instructed election workers 
to process ballots that appeared after the election 

 
7 See December 4, 2020, Michigan Court of Appeals order deny-
ing leave, Docket Nos. 355378, 355397, available at http://pub-
licdocs.courts.mi.gov/coa/public/orders/2020/355378_17_01.pdf, 
(accessed December 10.) 
8 See docket sheet for Case No. 162320, available at 
https://courts.michigan.gov/opinions_or-
ders/case_search/pages/default.aspx?SearchType=1&Case-
Number=162320&CourtType_CaseNumber=1, (accessed Decem-
ber 10.) 

http://publicdocs.courts.mi.gov/coa/public/orders/2020/355378_17_01.pdf
http://publicdocs.courts.mi.gov/coa/public/orders/2020/355378_17_01.pdf
https://courts.michigan.gov/opinions_orders/case_search/pages/default.aspx?SearchType=1&CaseNumber=162320&CourtType_CaseNumber=1
https://courts.michigan.gov/opinions_orders/case_search/pages/default.aspx?SearchType=1&CaseNumber=162320&CourtType_CaseNumber=1
https://courts.michigan.gov/opinions_orders/case_search/pages/default.aspx?SearchType=1&CaseNumber=162320&CourtType_CaseNumber=1
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deadline; (e) defendants systematically used false in-
formation to process ballots, such as using incorrect or 
false birthdays; (f) officials coached voters to vote for 
Democrats; (g) unsecured ballots arrived at the TCF 
Center loading garage, not in sealed ballot boxes, 
without any chain of custody, and without envelopes; 
(h) defendants refused to record challenges by Repub-
lican challengers and removed challengers from TCF; 
(i) defendant election officials and workers locked cre-
dentialed challengers out of the counting room so they 
could not observe the process; and (j) defendant elec-
tion officials and workers allowed ballots to be dupli-
cated by hand without allowing poll challengers to 
check if the duplication was accurate. (MiAppx 21a–
23a, Costantino Compl.) 

The plaintiffs moved for injunctive relief, asking 
the court to order an independent audit to determine 
the accuracy of the November 3 election; to prohibit 
the defendants from certifying the election results; 
and to issue an order voiding the election results. 
(MiAppx 43a–44a.) The court denied the motion. 
(MiAppx 74a, Costantino Order.) The court concluded 
that the claims of fraud and improprieties lacked cred-
ibility and were often based on misunderstandings of 
the law and the actual processes that occurred at TCF, 
as demonstrated by the affidavit of Christopher 
Thomas, Michigan’s former Director of Elections, who 
worked at the TCF Center as a consultant for Detroit. 
(See MiAppx, 73a–74a; see also MiAppx 46a–59a, 
Thomas Affidavit.)  
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The plaintiffs appealed and both the Michigan 
Court of Appeals,9 and the Michigan Supreme Court, 
denied relief.10 This case remains pending before the 
state court.11 

 Texas’s claims against Detroit have 
been rejected. 

Relevant here, a city or township may choose to 
establish absent voter counting boards to process and 
count absent voter ballots. See Mich. Comp. Laws 
§168.765a. Counting boards perform these duties un-
der the supervision of a board of election inspectors 
appointed by city or township election officials, which 
board must have at least three inspectors, and at least 
one inspector from each of the major political parties. 
See Mich. Comp. Laws §§ 168.672, 168.674(2), 
168.765a(1), (4). “At all times, at least 1 election in-
spector from each major political party must be pre-
sent at the absent voter counting place[.]” Mich. 
Comp. Laws § 168.765a(10).  

Michigan law also provides for the appointment of 
poll “challengers” by political parties. Mich. Comp. 

 
9 See November 16, 2020, Michigan Court of Appeals order deny-
ing leave, Docket No. 355443, available at 
http://publicdocs.courts.mi.gov/coa/public/or-
ders/2020/355443_25_01.pdf.  
10 See November 23, 2020, Michigan Supreme Court order deny-
ing leave, Case No. 162245, available at http://pub-
licdocs.courts.mi.gov/sct/public/orders/162245_41_01.pdf.  
11 A similar case was filed in the same court against virtually the 
same officials. See Stoddard, et al. v. Detroit Election Commis-
sion, et al., Wayne Circuit Case No. 20-014604. The court denied 
the request for injunctive relief there as well. (MiAppx 75a–81a.) 

http://publicdocs.courts.mi.gov/coa/public/orders/2020/355443_25_01.pdf
http://publicdocs.courts.mi.gov/coa/public/orders/2020/355443_25_01.pdf
http://publicdocs.courts.mi.gov/sct/public/orders/162245_41_01.pdf
http://publicdocs.courts.mi.gov/sct/public/orders/162245_41_01.pdf
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Laws § 168.730. Challengers have a right to be pre-
sent at a counting board “to observe the counting of 
the ballots,” and to engage in other permitted activity. 
Mich. Comp. Laws §§ 168.733(2), 168.733(1).12 An 
election official that interferes with the rights of a 
challenger may be prosecuted. Mich. Comp. Laws 
§168.734. However, an election inspector may expel a 
challenger from a counting board for engaging in “dis-
orderly conduct.” Mich. Comp. Laws §§ 168.733(1), 
168.678.  

Texas alleges that Michigan law “requires that 
poll watchers and inspectors have access to vote 
counting and canvassing,” citing Mich. Comp. Laws 
§§168.674–675. (Compl., ¶ 90.) This allegation is cor-
rect only as to election inspectors. Texas then alleges 
that “[l]ocal election officials in Wayne County made 
a conscious and express policy decision not to follow 
M.C.L. §§ 168.674-675 for the opening, counting, and 
recording of absentee ballots.” (Id., ¶ 91.) But Texas 
does not otherwise explain how these laws were vio-
lated.  

Texas next alleges that “Michigan also has strict 
signature verification requirements for absentee bal-
lots” and that Detroit officials violated these require-
ments. (Compl., ¶¶ 92–93.)  

Michigan law requires voters to sign the return 
envelopes used for delivering their voted ballots to 

 
12 Poll “watchers” are not “challengers.”. See The Appointment, 
Rights and Duties of Election Challengers and Poll Watchers, 
available at https://www.michigan.gov/docu-
ments/SOS_ED_2_CHALLENGERS_77017_7.pdf, (accessed De-
cember 10.) 

https://www.michigan.gov/documents/SOS_ED_2_CHALLENGERS_77017_7.pdf
https://www.michigan.gov/documents/SOS_ED_2_CHALLENGERS_77017_7.pdf
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their local clerk, otherwise the ballot will not be 
counted. Mich. Comp. Laws § 168.764a. After an ab-
sent voter ballot is returned to the local clerk’s office, 
it is either delivered to the election inspectors in the 
voter’s precinct, Mich. Comp. Laws § 168.765(2), or to 
a counting board, if the jurisdiction uses a counting 
board, Mich. Comp. Laws § 168.765a(1), (6). But in ei-
ther case, the city or township clerk first reviews the 
voter’s return envelope and compares the signature to 
the voter’s signature in the qualified voter file or on 
the registration card. Mich. Comp. Laws § 168.766. 

A clerk must stamp the voter’s return envelope 
with the date and time it was received and include a 
statement that the signature on the envelope matches 
the signature on file. Mich. Comp. Laws § 168.765a(6). 
In a jurisdiction that uses a counting board, if the 
clerk determines that the signatures do not agree, the 
absent voter ballot is not delivered to the counting 
board for tabulation and is marked rejected by the 
clerk and preserved. (Id.) Under this process, signa-
ture comparisons are performed by the clerk before an 
absent voter ballot is delivered to a counting board. 
Thus, signature comparisons are not performed by 
counting boards.  

Texas alleges that Detroit officials “ignored” these 
“statutory signature verification requirements.” 
(Compl., ¶¶ 92–93.) Texas points to the affidavit of 
Jessy Jacob, who worked as an election official for De-
troit, stating that she “was instructed not to look at 
any of the signatures on the absentee ballots, and I 
was instructed not to compare the signature on the 
absentee ballot with the signature on file.” (Id., ¶ 94.) 
But the instruction to Ms. Jacob was correct since 
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counting boards do not perform signature compari-
sons. Notably, Jacob’s affidavit was soundly discred-
ited by the state court. (MiAppx 63a–64a, Costantino 
Order, pp 3–4.) The court instead found Mr. Thomas 
to be more credible. (MiAppx 53a, Thomas Affidavit, ¶ 
19.) 

Texas alleges that these “non-legislative modifica-
tions” resulted in a number of “constitutionally 
tainted votes.” (Id., ¶ 96.) But Texas has not shown 
any violation of Michigan law occurred.  

Texas next alleges that “[a]dditional public infor-
mation confirms the material adverse impact on the 
integrity of the vote in [Detroit] caused by these un-
constitutional changes to Michigan’s election law.” 
(Id., ¶ 97.) “For example, the Wayne County State-
ment of Votes Report lists 174,384 absentee ballots 
out of 566,694 absentee ballots tabulated (about 
30.8%) as counted without a registration number for 
precincts in the City of Detroit.” (Id., ¶ 97.) “The num-
ber of votes not tied to a registered voter by itself ex-
ceeds Vice President Biden’s margin of 146,007 votes 
by more than 28,377 votes.” (Id.) 

Michigan is at a loss to explain these allegations. 
It is unclear what Texas and Mr. Cicchetti mean by 
“counted without a registration number.” If they are 
suggesting that they could not determine the number 
of registered voters in each precinct, that is infor-
mation that can be obtained under Michigan’s Free-
dom of Information Act. See Mich. Comp. Laws 
§168.509gg(1).  

They then suggest that the “extra ballots cast” 
were likely the result of Detroit election workers at 
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the TCF Center running ballots through the tabula-
tors multiple times while Republican poll watchers 
were obstructed or denied access, or had their chal-
lenges rejected, “as documented by numerous declara-
tions.” (Compl., ¶ 98.) But again, it is unclear why 
they think extra ballots or votes were cast. Moreover, 
the theories or claims that large numbers of unac-
counted for ballots showed up at the TCF Center, and 
that Republican challengers were wrongly denied ac-
cess or had challenges improperly rejected, have been 
explained or rejected. (See MiAppx 60a–74a, Costan-
tino Order; MiAppx 48a, 52a, 54–59a, Thomas Affida-
vit, ¶¶ 6, 17, 21, 24–26, 32–35, 39). 

Texas also notes that a Republican member of the 
Wayne County Board of Canvassers, “determined that 
71% of Detroit’s [counting boards] were unbalanced—
i.e., the number of people who checked in did not 
match the number of ballots cast—without explana-
tion.” (Compl., ¶ 99.) Michigan law requires the 
county boards of canvassers to disclose the number of 
out-of-balance precincts that are not reconciled after 
the county canvass concludes. Mich. Comp. Laws 
§168.824a. But the existence of out-of-balance pre-
cincts does not provide a basis for refusing to certify 
results. Further, as the Director of Elections ex-
plained to the Board of State Canvassers, out-of-bal-
ance precincts are a common occurrence, they can 
happen for a number of innocuous reasons, and De-
troit improved its performance overall in this election 
from that in 2016. (MiAppx 223a–240a, Excerpt 
11/23/20 Tr. & 11/23/20 Staff Report.) 
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 Other Michigan and federal courts 
have rejected similar legal claims 
against the state. 

 Johnson, et. al. v. Whitmer, et. al. 
On November 26, two voters filed a petition for 

writ of mandamus in the Michigan Supreme Court 
against the Secretary, the Governor, the Board of 
State Canvassers and its chairperson. (MiAppx 82a–
153a, Johnson Pet.) The plaintiffs alleged that defend-
ants violated their substantive due process rights un-
der the federal and state constitutions by failing to en-
sure a fair election process (MiAppx 144a–147a, ¶¶ 
238–256); violated their right to equal protection un-
der the federal and state constitutions by causing the 
dilution of their votes (MiAppx 148a, ¶¶ 258–263); 
and violated the Electors Clause of the U.S. Constitu-
tion by failing to follow Michigan election law, 
(MiAppx 149a, ¶¶ 265–269). The plaintiffs requested 
that the court issue an injunction enjoining the Board 
from certifying the election and the Governor from 
certifying the electors, along with requesting that the 
court take possession of election materials. (MiAppx 
151a–153a.) 

On December 9, the Michigan Supreme Court de-
nied the complaint for writ of mandamus “because the 
Court is not persuaded that it can or should grant the 
requested relief.”13 

 
13 See December 9, 2020, Michigan Supreme Court order denying 
leave, Case No. 162286, available at https://bit.ly/3qJGedJ. 
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 King, et. al. v. Benson, et. al. 
On November 25, several Republican Party elec-

tors filed a complaint and motion for a temporary re-
straining order in federal court against the Secretary, 
the Governor, and the Board of State Canvassers.  

These plaintiffs allege the same litany of irregu-
larities in the City of Detroit’s election as in the Cos-
tantino case. And plaintiffs allege the same legal 
claims presented to the Michigan Supreme Court in 
Johnson, and now to this Court. (ECF No. 6, Am. 
Compl., King v. Whitmer, No. CV 20-13134, 2020 WL 
7134198 (E.D. Mich. Dec. 7, 2020) (Parker, J).) The 
plaintiffs requested that the court direct the defend-
ants to decertify the election results; enjoin the Gov-
ernor from sending the electors certificates; order the 
Governor to certify results the President Trump won 
the election; impound voting machines and software; 
order the rejection of various ballots; and declare 
other various forms of relief. Id. at *1–3. 

On December 7, the district court denied the mo-
tion for injunctive relief. Id. at *13. The court con-
cluded that the Eleventh Amendment barred the 
plaintiffs’ claims; that their claims were moot; that 
their claims were barred by laches; that abstention 
applied; that the plaintiffs lacked standing to bring 
their equal protection, Electors Clause and Elections 
Clause claims; and that the plaintiffs had no likeli-
hood of succeeding on the merits of their constitu-
tional claims. (Id. at *3–13.)  
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On December 8, the plaintiffs filed a notice of ap-
peal. See (ECF No. 64, PageID.3332.)14 

REASONS FOR DENYING THE COMPLAINT 

I. This Court should decline to exercise 
original jurisdiction over this case. 
This original action comes too late, after its top ex-

ecutive election officials have confirmed the validity of 
Michigan’s presidential vote under Michigan law. 
This Court should decline to exercise original jurisdic-
tion, particularly given the other actions pending that 
raise these same basic—meritless—challenges. In 
fact, just yesterday, the Michigan Supreme Court re-
fused to grant review on a request to “audit” Michi-
gan’s vote. The election in Michigan is over. Texas 
comes as a stranger to this matter and should not be 
heard here.  

 The factors for invoking original 
jurisdiction are not present. 

This Court has consistently held that it has dis-
cretion whether to invoke its original jurisdiction to 
hear a “controvers[y] between two or more States” un-
der Article III, § 2, cl. 2 of the U.S. Constitution and 
28 U.S.C. § 1251(a). The Court has consistently “reaf-
firmed” that its “original jurisdiction should be in-
voked sparingly.” See, e.g., Arizona v. New Mexico, 

 
14 Three similar lawsuits were filed in federal court but then dis-
missed. See Donald J. Trump for President, Inc, et al. v. Secre-
tary of State, et al., Case No. 20-01083 (W.D. Mich. 2020). Texas 
incorporates the exhibits from the Trump case in support of its 
complaint. See (Compl., p. 5, n.2.) 
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425 U.S. 794, 796 (1976) (quoting Illinois v. City of 
Milwaukee, 406 U.S. 91, 93–94 (1972)).  

This Court is “structured to perform as an appel-
late tribunal, ill-equipped for the task of factfinding 
and so forced, in original cases, awkwardly to play the 
role of factfinder without actually presiding over the 
introduction of evidence.” Ohio v. Wyandotte Chemi-
cals Corp., 401 U.S. 493, 498 (1971). These prudential 
considerations apply with particular force here. 

 There is no case or controversy 
supporting jurisdiction. 

“In order to constitute a proper ‘controversy’ un-
der our original jurisdiction, ‘it must appear that the 
complaining State has suffered a wrong through the 
action of the other State, furnishing ground for judicial 
redress, or is asserting a right against the other State 
which is susceptible of judicial enforcement according 
to the accepted principles of the common law or equity 
systems of jurisprudence.’ ” Maryland v. Louisiana, 
451 U.S. 725, 735–36 (1981) (quoting Massachusetts 
v. Missouri, 308 U.S. 1, 15 (1939)) (emphasis added). 

Each count of Texas’s Bill of Complaint—although 
framed as federal claims—is in reality a state-law 
claim that would be barred by the Eleventh Amend-
ment if raised by a citizen of Texas. See, e.g., 
Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 
89, 100 (1984). The claims against Michigan explicitly 
center on allegations that state or local officials vio-
lated state law. (Compl., ¶82, 86–87, 90, 92, ¶132, 
137–138, 144.)  



21 

 

The claims are particularly striking as no Michi-
gan court has found a violation of state law, despite a 
rash of litigation. And, pertaining to the Secretary of 
State’s mailing of absent voter ballot applications, 
courts have found that the act did not violate state 
law. See Davis v. Secretary of State, 2020 WL 5552822 
(Sept. 2020). Similarly, Michigan’s courts have not 
found any violation of Michigan’s election law arising 
from the counting of absent ballots at Detroit’s TCF 
Center. (MiAppx 60–74a, Costantino Order.) It is dif-
ficult to conceive of a greater intrusion upon Michi-
gan’s sovereignty than to have another state hale it 
before this Court to answer whether Michigan has fol-
lowed its own laws in its own elections where its own 
courts have found no violation. Yet, Texas has done 
just that. 

It is true that the Eleventh Amendment does not 
apply to claims brought by one state against another 
before this Court. See Maryland, 451 U.S. at 745 n.21. 
But Texas’s Bill of Complaint raises the same con-
cerns of federalism and state sovereignty that typi-
cally insulates state officials from federal claims 
premised on violations of state law. These concerns 
similarly counsel against this Court exercising juris-
diction. 

 The discretionary factors do not 
support jurisdiction. 

This Court has imposed its own “prudential and 
equitable limitations” on its exercise of original juris-
diction. California v. Texas, 457 U.S. 164, 168 (1982). 
In determining whether it should exercise its discre-
tion to hear a case within its original jurisdiction, the 
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Court has considered a variety of factors, although 
two have explicitly been consulted: 

(1) “the nature of the interest of the complain-
ing State, focusing on the seriousness and dig-
nity of the claim.” Mississippi v. Louisiana, 
506 U.S. 73, 77 (1992) (citations omitted); and  

(2) “the availability of an alternative forum in 
which the issue tendered can be resolved.” Id. 
at 77. 

Both factors support declining jurisdiction.  

First, the “seriousness and dignity of the claim,” 
Mississippi, 506 U.S. at 77, are wanting. While Texas 
casts its claims as being of the utmost significance, the 
unanswered question is what Michigan has done to 
injure Texas. Texas asserts that Michigan and the 
other States failed to administer their elections in ac-
cordance with their own state laws. But there is no 
allegation or argument that a single vote in Texas was 
changed as a result of any event in Michigan or in the 
other States.  

As a result, it is not plain what interest Texas has 
in the conduct of elections in other states—other than, 
perhaps, as a premise to invoke this Court’s original 
jurisdiction.  

Moreover, the claims raised by Texas, and their 
factual predicates, have been raised against Michigan 
officials—and rejected by the lower federal courts. 
(See King, 2020 WL 7134198 at *3–13; MiAppx 60–
74a, Costantino Order.) The claims raised here do not 
justify Texas’s intrusion into the internal election 
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operations of Michigan, seeking effective nullification 
of 5.5 million votes. 

The impossibly short time framework Texas re-
quests for a determination highlights the ill fit. Typi-
cally, resolution of an original-jurisdiction case is no 
quick task. See, e.g., Arizona v. California, 373 U.S. 
546, 551 (1963) (subsequent procedural history omit-
ted) (the Special Master conducted a two-year trial 
concerning a battle over water rights of the Colorado 
River and its tributaries, involving 340 witnesses and 
25,000 pages of transcripts). The “rampant lawless-
ness” (Compl. ¶ 7), alleged by Texas is quite a factual 
predicate to prove.  

Texas effectively asks this Court to exercise super-
intending control over our country’s single national 
election. This is not the proper process by which to re-
solve these claims. 

Second, “alternative forums” exist in spades, and 
have been employed by numerous entities challenging 
the results of the election. Across the board, state and 
federal courts have rejected the challenges as base-
less. This Court considers “the essential quality of the 
right asserted—but we must also inquire whether re-
course to [original] jurisdiction . . . is necessary for the 
State’s protection.” Washington v. Gen. Motors Corp., 
406 U.S. 109, 113 (1972) (citation omitted). This is 
borne out by Paragraphs 7 and 91 of the Complaint, 
which show that litigants have already unsuccessfully 
challenged Michigan’s elections, and to no avail—as 
recently as yesterday in Michigan’s highest court, re-
fusing to order an audit of the election. 
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 The doctrine of laches bars review of the 
bill of complaint. 

The defense of laches is rooted in the principle 
that equity does not aid those who slumber on their 
rights. See U.S. v. Clintwood Elkhorn Min. Co., 553 
U.S. 1, 9 (2008) (“A constitutional claim can become 
time-barred just as any other claim can.”). Courts ap-
ply laches in election cases. See Detroit Unity Fund v. 
Whitmer, 819 F. App’x 421, 422 (6th Cir. 2020). Cf. 
Benisek v. Lamone, 138 S. Ct. 1942, 1944 (2018) (“[A] 
party requesting a preliminary injunction must gen-
erally show reasonable diligence. That is as true in 
election law cases as elsewhere.”).  

An action may be barred by laches if: (1) the plain-
tiff delayed unreasonably in asserting their rights and 
(2) the defendant is prejudiced by this delay. Brown-
Graves Co. v. Central States, Southeast and Southwest 
Areas Pension Fund, 206 F.3d 680, 684 (6th Cir. 2000). 
Laches applies in this case for both reasons. 

Texas unreasonably delayed, filing here over a 
month after the general election and months after the 
Michigan Secretary of State took any action to mail 
absent voter ballot applications to voters. Claims that 
either event violated the rights of Texas could and 
should have been raised sooner than on the eve of 3 
U.S.C. § 5’s “safe harbor” deadline.  

The counting of votes in Michigan was completed 
by its 83 boards of county canvassers on November 17, 
and by the Board of State Canvassers on November 
23. See Mich. Comp. Laws §§ 168.822(1), 168.841, 
168.842(2), 168.845. Yet Texas waited an additional 
two weeks before bringing this action. Further, the 
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Michigan Secretary of State’s mailing of absent voter 
ballot applications occurred months prior to the elec-
tion, yet Texas waited until after results were certi-
fied. 

“[L]ast-minute injunctions changing election pro-
cedures are strongly disfavored.” Serv. Employees Int’l 
Union Local 1 v. Husted, 698 F.3d 341, 345 (6th Cir. 
2012) (citing Purcell v. Gonzalez, 549 U.S. 1, 4–5 
(2006) (“Court orders affecting elections . . . can them-
selves result in voter confusion . . . As an election 
draws closer, that risk will increase.”)).  

This Court recently reaffirmed that principle in 
Republican Nat’l Comm. v. Democratic Nat’l Comm., 
206 L.Ed.2d 452, 454 (2020), staying portions of an in-
junction modifying process for mailing ballots on the 
eve of a primary election. Texas’s claims for injunctive 
relief based on election fraud are not just last-mi-
nute—they are after the clock has gonged the twelfth 
hour. While Plaintiffs delayed, the ballots were cast, 
the votes were counted, and the results were certified. 
The rationale for interposing the doctrine of laches is 
at its peak. See Soules v. Kauaians for Nukolii Cam-
paign Committee, 849 F.2d 1176, 1180 (9th Cir. 1988) 
(laches applies in post-election suits since “parties 
who could raise a claim [could] lay by and gamble 
upon receiving a favorable decision of the electorate 
and then, upon losing, seek to undo the ballot results 
in a court action”).  

The State of Michigan has been prejudiced by 
Texas’s delay. The Michigan Board of State Canvass-
ers certified the election results on November 23, and 
certificates of election have now been issued for all 
candidates. Michigan’s slate of electors was 



26 

 

transmitted by the Governor to the U.S. Archivist the 
same day. Further, the federal safe harbor transpired 
on December 8, and presidential electors are due to 
convene in less than one week—on December 14. 
Mich. Comp. Laws § 168.47; 3 U.S.C. § 7. Michigan 
cannot reasonably be expected to fully respond to the 
Texas’s naked claims of fraud—let alone obtain the 
services of necessary experts to controvert the unu-
sual statistical claims—in sufficient time to fully liti-
gate and disprove these unsupported allegations be-
fore December 14, a situation owing solely to Texas’s 
own unexcused failure to act promptly to advance its 
claims. The election in Michigan is over. 

II. The bill of complaint should be dismissed 
because Petitioner fails to state a claim upon 
which relief may be granted as to any of the 
alleged constitutional violations. 
Besides, Texas’s claims are meritless. Not only 

does Texas lack standing, but the gravamen of the 
claims is predicated on factual assertions that have 
been universally rejected by federal courts in Michi-
gan and by its state courts. This Court should reject 
the motion to file a bill of complaint here. 

 The Electors Clause claim fails as a 
matter of law. 

 Texas lacks standing to challenge 
Michigan’s election results. 

To begin, Texas lacks standing to bring claims un-
der the Electors Clauses. The elements of Article III 
standing require a plaintiff to have (1) suffered an 
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injury-in-fact, (2) that is fairly traceable to the chal-
lenged conduct of the defendant, and (3) that is likely 
to be redressed by a favorable judicial decision. Lujan 
v. Defenders of Wildlife, 504 U.S. 555, 560–61 (1992).  

To plead an injury-in-fact, the party invoking fed-
eral jurisdiction must establish the “invasion of a le-
gally protected interest”; that the injury is both “con-
crete and particularized”; and that the injury is “ac-
tual or imminent, not conjectural or hypothetical.” Id. 
at 560. The second sub-element requires that the in-
jury “affect the plaintiff in a personal and individual 
way.” Id. at n.1. Allegations of “possible” future injury 
simply are not enough. Id. at 560 (quoting Whitmore 
v. Arkansas, 495 U.S. 149, 158 (1990)). 

This Court has held that federal courts are not 
venues for plaintiffs to assert a bare right “to have the 
Government act in accordance with law.” Allen v. 
Wright, 468 U.S. 737, 754 (1984), abrogated on other 
grounds by Lexmark Int’l, Inc. v. Static Control Com-
ponents, Inc., 572 U.S. 118, 126–27 (2014). When the 
alleged injury is undifferentiated and common to all 
members of the public, courts routinely dismiss such 
cases as “generalized grievances” that cannot support 
standing. United States v. Richardson, 418 U.S. 166, 
173–75 (1974). 

In Count I, Texas claims that the Electors Clause 
grants it a right to have Michigan conduct its elections 
in conformity with Michigan state law. But the only 
injury Texas has alleged is that the Electors Clause 
has not been followed. This is no more than an undif-
ferentiated, generalized grievance about the conduct 
of government. See Lance v. Coffman, 549 U.S. 437, 
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442 (2007). Texas fails to establish an injury-in-fact 
and thus standing to bring its Electors Clause claims.  

The analysis of the Third Circuit in recently re-
jecting the standing of private plaintiffs to sue for al-
leged injuries attributable to a state government’s vi-
olations of the Elections Clause is instructive here. 
See Bognet v. Sec’y Pennsylvania, 980 F.3d 336 (3d 
Cir. 2020). In that case, the Third Circuit held that 
because the Elections Clause and Electors Clause 
have “considerable similarity,” the same logic applies 
to alleged violations of the Electors Clause. Id. at 349. 
The Third Circuit relied on Lance, 549 U.S. at 442, in 
which this Court held that the plaintiffs lacked Article 
III standing because the claimed harm was only to 
their interest, and the interest of every citizen, in 
proper application of the Elections Clause. The same 
is true here. In fact, Texas has even less of an interest 
in how Michigan runs its elections than would a citi-
zen of Michigan. 

Further, as the Third Circuit observed in Bognet, 
because the Elections Clause grants to “the Legisla-
ture” of “each State” the right to prescribe the “times, 
places, and manner” of holding elections, any claims 
under that Clause belong to the state legislature. 
Bognet, 980 F.3d at 349. Similarly, the Electors 
Clause vests the right to direct the manner in which 
Electors are appointed. U.S. Const. art. II, § 1, cl. 2. 
So, claims brought under the Electors Clause likewise 
belong to that State’s legislature.  

The State of Texas has no role in, or connection to, 
Michigan’s legislature or Michigan’s elections. Accord-
ingly, it lacks standing to raise claims on behalf of the 
Michigan legislature under the Electors Clause.  
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 Michigan has not violated the 
Electors Clause. 

Even assuming Texas had standing, the claim 
based upon the Electors Clauses fails. The “Electors 
Clause” of the Constitution states: “Each State shall 
appoint, in such Manner as the Legislature thereof 
may direct, a Number of Electors ....” U.S. Const. art. 
II, § 1, cl. 2. Count I contends that, because the Mich-
igan Legislature has established laws for the admin-
istration of elections, including presidential elections, 
Michigan violated the Electors Clause by “conscious 
and express actions by State or local election officials 
to nullify or ignore requirements of election statutes.” 
(Bill of Complaint, ¶131.) Texas’s theory would consti-
tutionalize any claimed violation of state election 
law—no matter how minor, fleeting, or inconsequen-
tial—any time there was a presidential election.  

If adopted by this Court, Texas’s argument would 
dramatically expand this Court’s oversight of state 
elections. Not surprisingly, Texas offers no support for 
such an expansive reading of the Electors Clause, and 
indeed, neither this Court nor any other federal court 
appears to have adopted this invasive and unjustified 
approach. To the contrary, as discussed in greater de-
tail below, addressing Texas’s equal protection claim, 
such federal court management of state elections has 
been rejected by other courts. 

In Bush v. Palm Beach County Canvassing Bd., 
531 U.S. 70, 76 (2000), this Court held that state leg-
islatures enacting laws governing the selection of 
presidential electors are acting under a grant of au-
thority under Article II, § 1, cl. 2 of the U.S. Constitu-
tion. This Court has also held that the power to define 
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the method of selecting presidential electors is exclu-
sive to the state legislature, McPherson v. Blacker, 
146 U.S. 1, 27 (1892), and cannot be “taken or modi-
fied” even by the state constitutions, Bush v. Gore, 531 
U.S. 98, 112–13 (2000) (C.J. Rehnquist, concurring). 
From this modest premise, Texas contends that any 
violation of the Michigan Election Law—even by local 
officials—is tantamount to a modification of the Leg-
islature’s enactments. But neither Bush nor McPher-
son holds as much. 

The most basic problem with Texas’s argument, of 
course, is that Michigan has not violated its election 
law. Ordinarily, public officials are presumed to have 
“properly discharged their official duties.” Bracy v. 
Gramley, 520 U.S. 899, 909 (1997). Texas has failed to 
offer any actual evidence rebutting that presumption. 
Texas fails to demonstrate how Michigan officials vio-
lated Michigan Election Law. Absent from Texas’s 
complaint is any reference to any act or decision by 
any state official that supposedly “violates” state law, 
let alone the Electors Clause.  

The closest allegation relates to the Michigan Sec-
retary of State’s mailing of absent voter ballot appli-
cations. Again, this act was found by Michigan state 
courts to be consistent with the Secretary’s authority 
under state law. Texas rests its claims on general al-
legations that unidentified “local election officials” 
failed to follow laws providing for poll watchers and 
inspectors. It neglects to offer any details on where, 
how, and when such violations occurred. 

In Bush v. Gore, Justice Rehnquist observed that 
federal courts’ review of state court decisions affecting 
presidential electors under Article II was “still 
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deferential.” 531 U.S. at 114 (“there are of course ar-
eas in which the Constitution requires this Court to 
undertake an independent, if still deferential, analy-
sis of state law”). Here, no state court has taken any 
action or made any finding of a violation of state law. 
Rather than deferring to Michigan courts on the inter-
pretation of its own laws, Texas ignores it, and then 
invites this Court to do the same. 

The Michigan election was held in accordance 
with state law. The election in Michigan was held on 
November 3, 2020. Canvass of the votes at the pre-
cinct level began immediately after the polls closed, 
Mich. Comp. Laws § 168.801; the boards of county 
canvassers met on the Thursday immediately follow-
ing the election to commence the canvass of the coun-
ties’ returns of votes; and the county canvass was com-
pleted by the 14th day after an election, which is No-
vember 17 this year, Mich. Comp. Laws §§ 168.821, 
168.822. Michigan law was followed. 

Pursuant to Mich. Comp. Laws § 168.842(1), the 
Board of State Canvassers met on the twentieth day 
after the election to certify the results—this cycle, it 
was November 23. This meeting was both widely re-
ported and streamed live over the internet. No presi-
dential candidate subsequently requested a recount 
as provided under state law. Mich. Comp. Laws 
§ 168.879(1)(c). 

Under Mich. Comp. Laws § 168.46, “[a]s soon as 
practicable after the state board of canvassers has” 
certified the results the Governor must certify the list 
of presidential electors to the U.S. Secretary of the 
Senate. See also 3 U.S.C. § 6. This, too, has already 
been done. 
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Lastly, Michigan law provides, under Mich. Comp. 
Laws § 168.47, that the presidential electors “shall 
convene” in the State’s capitol “on the first Monday 
after the second Wednesday in December following 
their election,” which is December 14 for this election 
cycle. Mich. Comp. Laws § 168.47; 3 U.S.C. § 7.  

Texas’s requested relief would imperil Michigan’s 
ability to comply with this statutory deadline. As of 
today, less than one week remains before the electors 
must, by state law, convene. And Texas’s requested 
relief—an order directing the Michigan legislature to 
appoint new electors or no electors at all—would itself 
violate the Electors Clause because such electors 
would not have been appointed in the manner pro-
vided by state law. 

Texas has failed to show that Michigan failed to 
follow its own state election law, or that the Electors 
Clause was violated. Thus, it is not likely to succeed 
on the merits of this claim. 

 The Equal Protection Clause claim fails 
as a matter of law. 

“Equal protection of the laws” means “[h]aving 
once granted the right to vote on equal terms, the 
State may not, by later arbitrary and disparate treat-
ment, value one person’s vote over that of another.” 
Bush, 531 U.S. at 104–05. Voting rights can be imper-
missibly burdened “by a debasement or dilution of the 
weight of a citizen’s vote just as effectively as by 
wholly prohibiting the free exercise of the franchise.” 
Id. (quoting Reynolds v. Sims, 377 U.S. 533 (1964)). 
“Our Constitution leaves no room for classification of 
people in a way that unnecessarily abridges this right 
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[to vote].” Reynolds, 377 U.S. at 559 (quoting Wesberry 
v. Sanders, 376 U.S. 1, 17–18 (1964)).  

Here, no group has been given preference or ad-
vantage. Texas fails to identify by name a single Mich-
igan voter who voted when they should not have—let 
alone anything resembling widespread election fraud. 
Similarly, Texas has not identified any election work-
ers who supposedly engaged in misconduct or malfea-
sance. Upon information and belief, none of the affi-
ants or witnesses suggested by Texas (largely from 
other federal cases) have submitted any complaints of 
election fraud to a Michigan law enforcement agency.  

Moreover, there has been no valuation of any per-
son’s—or group of persons’—votes as being more val-
uable than that of others. There has been no disparate 
treatment, and so nothing to violate “one-person, one-
vote jurisprudence.” Bush, 531 U.S. at 107. While 
Texas appears to believe that some poll challengers 
were treated inappropriately, even if true, that has no 
bearing on the validity or integrity of any votes. The 
penalty for interfering with a poll challenger is to pun-
ish the person who violated the law—not to punish 
voters by invalidating their votes for reasons over 
which they had no control. See Mich. Comp. Laws 
§ 168.733(4). 

Texas’s minimal allegations in Count II leave 
much guesswork. The final paragraph of Count II, 
however, argues that—by virtue of the President and 
Vice-President being elected nationally—an equal 
protection violation in one state may “adversely affect 
and diminish the weight of votes cast in States that 
lawfully abide by the election structure set forth in the 
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Constitution.” (Bill of Complaint, ¶139.) There is no 
support for this proposition.  

Putting aside that there has been no violation of 
Michigan law, this argument makes no sense. Under 
the Electors Clause—on which it bases Count I—
Texas is entitled to only a number of electors equal to 
the whole number of its senators and representatives 
in Congress. U.S. Const. art. II, § 1, cl. 2. Nothing that 
happens in Michigan would add or remove a single 
electoral vote for Texas, and Texas has no entitlement 
to any of Michigan’s electoral votes. It is not a pie. 

As explained by the Third Circuit in Bognet—in 
rejecting a similar “vote-dilution” claim brought by 
state voters, this “is not how the Equal Protection 
Clause works.” Bognet, 890 F.3d at 355 (emphasis 
added). Similarly, the Eighth Circuit has held that, 
“[t]he Constitution is not an election fraud statute.” 
Minn. Voters All. v. Ritchie, 720 F.3d 1029, 1031 (8th 
Cir. 2013). Although Texas sees the Constitution that 
way, its claim finds no support in law. 

Texas also fails to establish that the alleged injury 
of “vote dilution” can be redressed by a favorable de-
termination by this Court. Texas asks this Court to 
set aside the results of Michigan’s election and have 
the state legislature make a new selection of electors. 
But an order negating the votes of over 5.5 million 
people would not reverse the alleged dilution of 
Texas’s votes. As this Court has held, standing is not 
“dispensed in gross: A plaintiff’s remedy must be tai-
lored to redress the particular plaintiff’s injury.” Gill 
v. Whitford, 138 S. Ct. 1916, 1934 (2018). Texas’s al-
leged injury does not entitle it to the requested rem-
edy because the harm of having one’s vote diluted is 
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not remedied by denying millions of others their right 
to vote. Texas lacks standing on this claim. 

 The Due Process Clause claim fails as a 
matter of law. 

Count III is entirely comprised of five paragraphs, 
in which Texas refers both to substantive and proce-
dural due process. First, Texas cites to a number of 
Circuit Court decisions addressing election practices 
found to violate substantive due process through “pa-
tent and fundamental unfairness.” (Complaint, ¶141.) 
The next paragraph recites some of this Court’s deci-
sions on procedural due process. (Complaint, ¶142.) 
Michigan is left to guess the nature of Texas’s claim. 
In its best guess, Michigan assumes that Texas al-
leges a violation of substantive due process. 

 Texas alleges that the Defendant States “acted 
unconstitutionally to lower [its] election standards—
including to allow invalid ballots to be counted and 
valid ballots not to be counted—with the express in-
tent to favor their candidate for President and to alter 
the outcome of the 2020 election.” (Complaint, ¶143.) 
It is unclear what Texas means by the reference to the 
State of Michigan having a favored candidate for Pres-
ident. But Texas goes on to allege that its earlier-al-
leged violations of Michigan Election Law constitute 
intentional violations by state election officials and 
their designees. (Complaint, ¶144.) Texas offers no 
further elucidation of its due process claim. 

This Court, however, has not recognized the right 
to vote as a right qualifying for substantive due pro-
cess protection. See, e.g., San Antonio Indep. Sch. 
Dist. v. Rodriguez, 411 U.S. 1, 35, n.78 (1973). Instead, 
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this Court has held that “[w]here a particular Amend-
ment provides an explicit source of constitutional pro-
tection against a particular sort of government behav-
ior, that Amendment, not the more generalized notion 
of ‘substantive due process,’ must be the guide for an-
alyzing these claims.” Albright v. Oliver, 510 U.S. 266, 
273 (1994). Vote-dilution claims are typically ana-
lyzed under the Equal Protection Clause. For the rea-
sons stated in the argument above, there is no viola-
tion of the Equal Protection Clause. Consequently, 
there is also no violation of substantive due process. 

III. Texas fails to satisfy the requirements for 
injunctive relief. 
A plaintiff seeking a preliminary injunction must 

establish that he is likely to succeed on the merits and 
suffer irreparable harm in the absence of preliminary 
relief, that the balance of equities tips in his favor, and 
that an injunction is in the public interest. Winter v. 
NRDC, 555 U.S. 7, 20 (2010). Texas does not meet the 
injunction factors. 

 Texas has no likelihood of succeeding 
on the merits of its claims. 

As discussed above, each of Texas’s three Counts 
suffer from insurmountable factual and legal deficien-
cies. Indeed, these claims have already been rejected 
by multiple courts based upon the same factual and 
legal failings. 
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 Texas will suffer no irreparable harm 
absent an injunction. 

Texas dedicates a single paragraph to discussion 
of its claim of irreparable harm, which centers on two 
arguments: (1) Texas would be “denied representa-
tion” in the presidency and in the Senate, and (2) that 
would permanently sow distrust in federal elections. 
Neither argument supports an “irreparable harm” to 
Texas. 

This Court requires plaintiffs seeking preliminary 
relief to demonstrate that irreparable injury is “likely 
in the absence of an injunction.” Los Angeles v. Lyons, 
461 U.S. 95, 103 (1983). This claim fails for three rea-
sons. 

First, because Texas has not shown there was any 
violation of Michigan Election Law, its claim of harm 
is hypothetical and abstract. Second, because Texas 
cannot demonstrate a likelihood of success, it also can-
not show that harm is likely through the violation of 
any constitutional right. Third, Texas fails to explain 
how setting aside election results and disenfranchis-
ing the majority of the electorate in the states would 
work to stem “distrust in federal elections.”  

 Michigan will suffer critical harm if 
the requested injunction is issued. 

Preventing Michigan’s electors from voting in the 
Electoral College would irreparably harm Michigan. 
Michigan courts have long recognized that the will of 
the majority should not be defeated as a result of er-
rors by election officials. See Gracey v. Grosse Pointe 
Farms Clerk, 452 N.W.2d 471, 478 (Mich. 1989). Texas 



38 

 

fails to explain why it would be less harmful to inval-
idate the votes of an entire state than to address indi-
vidual claims of wrongdoing according to established 
state law.  

 The public interest will be harmed if 
the requested injunction is issued. 

This Court has held that it is contrary to the pub-
lic interest for courts to interfere in election laws in 
the run-up to an election. See, e.g., North Carolina v. 
League of Women Voters of N. Carolina, 574 U.S. 927 
(2014) (granting stay to prevent interference with 
election procedures roughly one month before elec-
tion).  

If the Court issues the injunction Texas requests, 
it will upend the statutory process for the selection of 
presidential electors. Moreover, it will disenfranchise 
millions of Michigan voters in favor of the preferences 
of a handful of people who appear to be disappointed 
with the official results. The same is true for the other 
States named in this complaint. The State of Michigan 
agrees with Georgia, Pennsylvania, and Wisconsin in 
their efforts to safeguard their sovereignty and to re-
buff the action by one state that attempts to under-
mine the authority of their respective state election 
laws. The public interest weighs in favor of judicial re-
straint. 
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CONCLUSION 
For the reasons set forth above, this Court should 

deny Texas’s motion for leave to file a bill of complaint 
against the name states and should deny Texas’s mo-
tion for a preliminary injunction.  
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Dana Nessel 
Michigan Attorney General 
 
Fadwa A. Hammoud 
Solicitor General 
  Counsel of Record 
 
Heather S. Meingast 
Erik A. Grill 
Assistant Attorneys  
General 
Civil Litigation, Employ-
ment & Elections Division 
 
Attorneys for Defendant 
State of Michigan 

Dated:  DECEMBER 2020 



 

No. 22O155 

  

In the 

In the Supreme Court of the United States 
⎯⎯⎯⎯⎯  ⎯⎯⎯⎯⎯ 

STATE OF TEXAS, 

Plaintiff, 

v. 

COMMONWEALTH OF PENNSYLVANIA, STATE OF 

GEORGIA, STATE OF MICHIGAN, AND STATE OF 

WISCONSIN, 

Defendants. 

⎯⎯⎯⎯⎯  ⎯⎯⎯⎯⎯ 

On Motion for Leave to File a Bill of Complaint and 

Motion for Expediated Consideration and for Emergency 

Injunctive Relief or Stay 

⎯⎯⎯⎯⎯  ⎯⎯⎯⎯⎯ 

RESPONSE TO MOTION FOR LEAVE TO FILE 

BILL OF COMPLAINT AND TO MOTION FOR 

PRELIMINARY INJUNCTION AND 

TEMPORARY RESTRAINING ORDER OR 

STAY 

⎯⎯⎯⎯⎯  ⎯⎯⎯⎯⎯ 
 JOSHUA L. KAUL 

 Attorney General of Wisconsin 
 

 THOMAS C. BELLAVIA 

 Counsel of Record 

 Assistant Attorney General  
 

Wisconsin Department of Justice 

17 West Main Street 

Madison, WI  53703 

(608) 266-8690 

bellaviatc@doj.state.wi.us



i 

 

QUESTIONS PRESENTED 

 

1. Whether various jurisdictional deficiencies 

should persuade or otherwise prevent this Court from 

exercising original jurisdiction over the proposed bill 

of complaint? 

2. Whether the bill of complaint should be 

dismissed under principles of laches and where the 

remedy sought would violate Wisconsin voters’ 

constitutional rights and the separation of powers? 

3. Whether the bill of complaint should be 

dismissed where Texas fails to state a claim upon 

which relief may be granted? 

4. Whether Texas’s requests for injunctive relief, 

or alternatively, a stay, should be denied? 
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JURISDICTION 

Plaintiff, the State of Texas, seeks leave to file an 

original action against Pennsylvania, Georgia, 

Michigan, and Wisconsin in this Court and pursuant 

to Article III, § 2, cl. 2 of the U.S. Constitution and 28 

U.S.C. § 1251(a).  

INTRODUCTION 

Texas proposes an extraordinary intrusion into 

Wisconsin’s and the other defendant States’ elections, 

a task that the Constitution leaves to each State. 

Wisconsin has conducted its election and its voters 

have chosen a winning candidate for their State. 

Texas’s bid to nullify that choice is devoid of a legal 

foundation or a factual basis. This Court should 

summarily dismiss the motion to file the bill of 

complaint. 

Multiple factors weigh against exercising 

jurisdiction here. Texas does not have a cognizable 

interest in how Wisconsin runs its elections, and there 

are alternative forums to raise these issues. Such 

cases are taking place even as this brief in opposition 

is being filed. 

Texas’s choice to challenge Wisconsin law after 

the election also counsels against taking this case. 

Laches principles counsel that Texas cannot harm the 

interests of Wisconsin voters when it could easily 

have raised its concerns earlier. And the remedies it 

seeks would violate voters’ due process rights and 

separation of powers principles. 
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Further, Texas’s claims have no merit.  It states 

no claim under the Electors Clause, equal protection, 

or due process, and its basic arguments about how 

Wisconsin state law works are flat out wrong.  

Given all these facts, it is no surprise that Texas 

fails to establish any of the requisite factors necessary 

for granting preliminary relief. It has no likelihood of 

success on the merits of its clams, and the harm and 

public interest factors strongly weigh in favor of 

denying the extraordinary relief Texas seeks—

stripping millions of voters of the choice they made. 

This Court should deny the State of Texas’s 

motion to file a bill of complaint and deny its motion 

for injunctive relief. 

 

STATEMENT OF THE CASE 

 Underlying Texas’s novel constitutional argument 

are three challenges to how the Wisconsin Elections 

Commission and local election officials administer 

elections in Wisconsin. The Commission is 

responsible for administering elections in Wisconsin. 

See Wis. Stat. § 5.05(1). One of its main 

responsibilities is to provide guidance regarding the 

requirements of state election law to local election 

officials and the voting public. See, e.g., Wis. Stat.  

§§ 5.05(12), 7.08(3), 7.08(11). Although the 

Commission maintains the statewide list of registered 

voters (see Wis. Stat. §§ 5.05(15), 6.36), it does not 

have a direct role either in issuing in-person and 

absentee ballots to voters or in receiving and counting 

those ballots. That job is left to local election officials 
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at the county and municipal level. See generally Wis. 

Stat. §§ 7.10 (county clerk duties), 7.15 (municipal 

clerk duties), 7.51–7.60 (local canvassing provisions). 

Once local officials complete those tasks, they 

transmit the results to the Commission, which in turn 

tallies up the statewide results and certifies them.  

See Wis. Stat. § 7.70. 

 

In the November 2020 election, nearly 3.3 

million Wisconsin voters cast ballots for the office of 

President of the United States. Those votes have been 

counted, audited, and many have even been re-

counted. There has been no indication of any fraud, or 

anything else that would call into question the 

reliability of the election results. To the contrary, 

every indication is that the outcome is correct. A 

statewide audit of electronic voting machines used in 

the November election found no systematic problems. 

 

The losing candidate, President Donald 

Trump, exercised his right to a recount in the two 

most heavily Democratic counties. The recount 

confirmed that there were no errors in those counties; 

it did not materially change the vote tallies for either 

President Trump or Vice President Biden. Nothing 

uncovered during the recount pointed to fraud 

through hacked or otherwise manipulated voting 

machines.  

 

There are three lawsuits currently being 

litigated in Wisconsin challenging the results  

of the Presidential election in the State: Trump  

v. Biden, No. 2020CV7092 (Wis. Cir. Ct.  

Milwaukee Cty.), President Trump’s appeal of the  

recount determination;  Trump v. Wisconsin Elections 
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Commission¸ No. 20-cv-1785-bhl (E.D. Wis.), another 

case by President Trump with claims similar to 

Texas’s here; and Feehan v. Wisconsin Elections 

Commission¸ No. 20-cv-1771-pp (E.D. Wis.), a voter 

lawsuit dismissed by the district court late in the 

evening of December 9, 2020. 

 

REASONS FOR DENYING  THE PETITION 

AND REQUEST FOR PRELIMINARY RELIEF 

I. This Court should not exercise original 

jurisdiction. 

 Original jurisdiction “‘is of so delicate and grave a 

character that it” should not be “exercised save  

when the necessity [is] absolute.’”  Mississippi v. 

Louisiana, 506 U.S. 73, 76 (1992) (quoting Wyoming 

v. Oklahoma, 502 U.S. 437, 450 (1992), and Louisiana 

v. Texas, 176 U.S. 1, 15 (1900)). The power to “control 

the conduct of one state at the suit of another” is 

“extraordinary.” New York v. New Jersey, 256 U.S. 

296, 309 (1921).  

 

 Using that power to overturn a state’s election 

results would be unprecedented. In determining 

whether to exercise its original jurisdiction, this 

Court has long considered two factors: (1) “the nature 

of the interest of the complaining State”; and (2) “the 

availability of an alternative forum in which the 

issues tendered can be resolved.” Mississippi,  

506 U.S. at 77 (1992). Both factors weigh strongly 

against exercising jurisdiction here. Texas’s 

complaint rests on baseless claims of election fraud 

that have already been aired in—and rejected by—
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dozens of state and federal courts in lawsuits brought 

by plaintiffs with a far greater interest than Texas in 

their outcome.  

A. Texas has no cognizable interest in 

challenging Wisconsin’s 

administration of its own election 

laws. 

 Texas can demonstrate neither Article III 

standing nor the more demanding requirement of 

direct state injury under this Court’s original-

jurisdiction cases. To accept Texas’s bill of 

complaint—a blanket challenge by one State to the 

manner in which four other States have administered 

their own elections, within their own borders, under 

their own election laws—would represent a 

substantial and unwarranted expansion of this 

Court’s original jurisdiction.  

 

 At a minimum, to invoke this Court’s original 

jurisdiction, Texas must demonstrate that it has 

“suffered a wrong through the action of the other 

State.” Maryland v. Louisiana, 451 U.S. 725, 735–36 

(1981). But Texas is unable to allege that Wisconsin 

itself did anything to directly injure Texas’s sovereign 

interests. Instead, Texas advances a far more 

attenuated theory of injury—that the other States’ 

supposed violations of their elections laws “debased 

the votes of citizens” in Texas. Mot. for P/I at 3. This 

speculative logic is not nearly enough to carry Texas’s 

burden to prove, by “clear and convincing evidence,” a 

“threatened invasion of [its] rights” “of serious 

magnitude,” New York, 256 U.S. at 309. Indeed, 
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Texas’s allegations fall far short of what would be 

required by Article III in any federal case—that is, a 

showing that a plaintiff has “(1) suffered an injury in 

fact, (2) that is fairly traceable to the challenged 

conduct of the defendant[s], and (3) that is likely to be 

redressed by a favorable judicial decision.” Spokeo, 

Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016).  

 

 It is well settled under the Court’s original-

jurisdiction cases that “a State has standing to sue 

only when its sovereign or quasi-sovereign interests 

are implicated and it is not merely litigating as a 

volunteer the personal claims of its citizens.” 

Pennsylvania v. New Jersey, 426 U.S. 660, 665 (1976). 

Apart from attempting to rely on the “personal claims 

of its citizens” as electors or voters, Texas struggles to 

identify any traditional sovereign injury to support its 

claim under the Electors Clause. Instead, Texas 

proposes that this Court recognize a new “form of 

voting-rights injury”—an injury premised on the 

denial of “‘equal suffrage in the Senate’” somehow 

caused by the election of the Vice President. Mot. for 

Prelim. Inj. at 14 (quoting U.S.Const. art. V, cl. 3). 

Texas makes no freestanding constitutional claim to 

this effect. In any event, this argument makes no 

sense. Texas does not (and cannot) argue that it now 

has fewer Senators than any other state. By 

definition, therefore, it maintains “equal suffrage in 

the Senate.”  

 Texas’s attempt to garner standing for its claims 

under the Equal Protection and Due Process Clauses 

fares no better. These “Clauses protect people, not 

States.” Pennsylvania, 426 U.S. at 665. 
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 If Texas’s theory of injury were accepted, it would 

be too easy to reframe virtually any election or voting-

rights dispute as implicating injuries to a States and 

thereby invoke this Court’s original jurisdiction. New 

York or California could sue Texas or Alabama in this 

Court over their felon-disenfranchisement policies. 

Garden-variety election disputes would soon come to 

the Court in droves. “[I]f, by the simple expedient of 

bringing an action in the name of a State, this Court's 

original jurisdiction could be invoked to resolve what 

are, after all, suits to redress private grievances, [the 

Court’s] docket would be inundated.” Pennsylvania, 

426 U.S. at 665. And the Constitution’s distinction 

between suits by “States” and “Citizens” would be 

eviscerated. Id.  

 

 This case does not satisfy the direct-injury 

requirement. Texas speculates that Wisconsin’s 

facilitation of mail-in voting during the pandemic may 

have increased the likelihood that third parties would 

engage in instances of voter fraud in Wisconsin. Texas 

does not offer a shred of evidence that any such fraud 

occurred. And Texas does not allege that Wisconsin 

directed or authorized any individual to engage in 

voter fraud. Nor would any such allegation be 

plausible. 

 

 In any event, this Court long made clear that its 

original jurisdiction does not extend to “political 

disputes between states arising out of [the alleged] 

maladministration of state laws by officials to the 

injury of citizens of another state.” Stephen M. 
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Shapiro, et al, Supreme Court Practice 10-6 (11th ed. 

2019); see Louisiana v. Texas, 176 U.S. 1, 15 (1900)) 

(“Jurisdiction over controversies of that sort does not 

embrace the determination of political questions, and, 

where no controversy exists between states, it is not 

for this Court to restrain the governor of a state in the 

discharge of his executive functions in a matter 

lawfully confided to his discretion and judgment.”). It 

is hard to imagine a case that more clearly runs afoul 

of that principle than a dispute over the outcome of 

the presidential election, premised on the alleged 

maladministration of state election law. 

 

 Finally, Texas does not adequately explain how 

the extraordinary relief that it seeks from this Court 

is necessary to redress any perceived injury. Texas 

asks this Court to “remand to the State legislatures 

to allocate presidential electors.” Mot. at 17. But 

Texas concedes that these legislatures “may review 

the presidential election results in their state and 

determine that [the] winner would be the same.” Mot. 

at 18. They “would remain free to exercise their 

plenary authority under the Electors Clause in any 

constitutional manner they wish.” Id.  

B. Texas seeks to litigate claims that 

have already been brought in other 

fora. 

 Not only does Texas lack any cognizable interest 

in overturning Wisconsin or any other state’s election, 

the claims it seeks to raise here are already being 

litigated in numerous courts. Indeed, much of Texas’s 

complaint is borrowed from other lawsuits. President 
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Trump himself has raised precisely the same claims 

Texas seeks to litigate here. Compare Bill of 

Complaint ¶¶ 105–14, with Trump Wisconsin Compl. 

¶¶ 168–206 (challenging use of absentee ballot drop 

boxes); Bill of Complaint ¶¶ 116–22, with Trump 

Wisconsin Compl. ¶¶ 74–108 (treatment of voters 

who are indefinitely confined); Bill of Complaint 

¶¶ 123–25, with Trump Wisconsin Compl. ¶¶ 235–58 

(application of witness address verification 

requirements). These lawsuits are much better 

vehicles for deciding the claims than an original 

action before this Court. Contrary to Texas’s 

assertion, its complaint does not present a pure 

question of federal constitutional law. Texas’s 

complaint is that the defendant states did not 

properly administer their own election laws. 

 

 Texas does not—and could not—dispute the lower 

courts’ ability to fairly hear these claims. Instead, 

Texas argues that this Court can act quickly. But 

Texas’s hurry is of its own making: it waited until 

weeks after the election to file its lawsuit.  

C. Granting Texas’s request would 

undermine the legitimacy of this 

Court and threaten faith in 

American democracy.  

 The ordinary factors that govern this Court’s 

original jurisdiction demonstrate that this is not an 

“appropriate” case: The State that brought it has no 

legitimate interest in the claims (or even standing to 

pursue them), and courts across the country have 

already heard and rejected them. But, to be clear, this 
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case is not ordinary. Texas is asking this Court to 

overturn the will of the people of Wisconsin—and the 

nation—based on meritless accusations of election 

fraud. If this Court agrees to do so, it will not only 

irreparably harm its own legitimacy, but will lend fuel 

to a disinformation campaign aimed at undermining 

the legitimacy of our democracy.  

 

 Texas asserts that this Court’s intervention is 

necessary to ensure faith in the election. But it is hard 

to imagine what could possibly undermine faith in 

democracy more than this Court permitting one state 

to enlist the Court in its attempt to overturn the 

election results in other states. Merely hearing this 

case—regardless of the outcome—would generate 

confusion, lend legitimacy to claims judges across the 

country have found meritless, and amplify the 

uncertainty and distrust these false claims have 

generated.  

 

 In short, what Texas seeks “is an unprecedented 

expansion of [this Court’s] power . . . into one of the 

most intensely partisan aspects of American political 

life.” Rucho v. Common Cause, 139 S. Ct. 2484, 2507 

(2019). “That intervention would be unlimited in 

scope and duration—it would recur over and over 

again” with every national election. Id. With every 

national election, any state attorney general 

dissatisfied with another state’s results could sue in 

this Court, diminishing the legitimacy of this Court 

and this democracy in the process. “Consideration of 

the impact of” Texas’s request “on democratic 

principles cannot ignore the effect of the unelected 
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and politically unaccountable branch of the Federal 

Government assuming such an extraordinary and 

unprecedented role.” Id.  

 

 Texas has no legitimate interest in overturning 

the will of Wisconsin’s voters. This Court should not 

allow itself to become a vehicle for those upset at the 

outcome of an election to undemocratically overturn 

it.  

II. Texas’s suit is barred by principles of 

laches and the constitutional violations its 

desired remedy would cause. 

A. Texas waited too long to bring suit.  

Even though every single Wisconsin election 

administration issue about which Texas complains 

has been publicly known for months—and in one case, 

years—Texas inexplicably waited to challenge them 

until after the November election. This unreasonable 

delay merits dismissal on laches grounds, especially 

since Texas seeks to disenfranchise Wisconsin voters 

who already cast their absentee ballots in reliance on 

guidance from state election officials.  

  

 “Laches arises when an unwarranted delay in 

bringing a suit or otherwise pressing a claim produces 

prejudice.” Jones v. Markiewicz-Qualkinbush,  

842 F.3d 1053, 1060 (7th Cir. 2016) (citation omitted). 

“The obligation to seek injunctive relief in a timely 

manner in the election context is hardly a new 

concept.” Id. “In the context of elections, . . . any claim 

against a state electoral procedure must be expressed 
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expeditiously.” Fulani v. Hogsett, 917 F.2d 1028, 1031 

(7th Cir. 1990).  

 

  Texas claims its complaints were not ripe 

before the election because they rested on contingent, 

future events that might not happen. (Mot P/I at 21.) 

That is nonsense. 

 

 Texas’s attack on the propriety of filling in address 

information on absentee envelopes challenges a 

practice in use since the 2016 Presidential election, 

when the Commission first advised local election 

officials. The issue with voters who claimed to be 

“indefinitely confined” during COVID-19 was the 

subject of a Wisconsin Supreme Court decision in 

March, See Appx. A, Jefferson v. Dane County, No. 

2020AP557-OA (Wis. Sup. Ct.), and the Commission 

issued guidance on March 29 that the Wisconsin 

Supreme Court approved. And the installation and 

use of absentee ballot drop boxes in almost every 

Wisconsin county received ample public discussion in 

the months leading up to the fall election.  

 

 Long before Wisconsin voters cast their ballots, 

Texas could have challenged every one of these 

election administration methods. That delay was 

clearly unwarranted. If Texas had brought a timely 

challenge before the election—and succeeded—

Wisconsin voters could have adjusted their 

understanding of applicable voting procedures and 

cast their ballots accordingly. Instead, Texas waited 

until after the election and now seeks to pull the rug 

out from under voters who cannot recast their ballots. 

Rewarding this delay would obviously prejudice—

indeed, disenfranchise—the millions of Wisconsin 
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voters who cast their ballots in reliance on these long-

announced election practices. Laches prevents 

precisely this kind of gamesmanship by litigants who 

unreasonably sleep on their rights to the detriment of 

the public interest.  

 

 Indeed, the Michigan federal court in King 

dismissed similar election challenges on laches 

grounds, where the plaintiffs “could have brought 

their claims well in advance of or on Election Day” but 

did not. 2020 WL 7134198, at *7. The justification for 

applying laches was “at its peak,” given that “[w]hile 

plaintiffs delayed, the ballots were cast; the votes 

were counted; and the results were certified.” Id. The 

same is true here. 

 

B. The post-election remedy Texas 

seeks would violate the due process 

rights of Wisconsin voters and is not 

supported by 3 U.S.C. § 2. 

 Even if laches did not bar Texas’s claims, the 

remedy it seeks is unavailable. Texas asks this Court 

to enjoin any appointment of electors based on the 

results of the November 3 election, and to remand the 

appointment of electors in the defendant states to 

their respective state legislatures. Brief supporting 

M/L, 16–17. That relief is procedurally 

unprecedented, substantively extraordinary, and 

unconstitutional.  
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1. The relief Texas seeks would 

violate the due process rights 

of Wisconsin voters. 

 Texas suggests that such sweeping and radical 

relief is authorized by the role of state legislatures 

under the Electors Clause and by 3 U.S.C. § 2, a 

never-before-used statute that allows a state, under 

certain circumstances, to appoint its electors on a date 

later than the national election day. But both 

Article II and 3 U.S.C. § 2 must be construed 

consistent with the constitutional requirement of due 

process. To retroactively override Wisconsin’s 

statutorily designated method for choosing 

presidential electors after the election has taken 

place, as Texas seeks, would violate Wisconsinites’ 

federal due process rights by retroactively overriding 

election procedures that those voters relied on. 

 

 The U.S. Constitution provides that each state 

shall appoint its presidential electors “in such 

Manner as the Legislature thereof may direct.” Art. 

II, § 1. In accordance with that provision, the 

Wisconsin Legislature has directed by statute that 

Wisconsin’s presidential electors shall be appointed 

by popular election. See Wis. Stat. §§ 5.10, 

5.64(1)(em), 8.25(1). The November 3, 2020, 

presidential election—which Texas seeks to 

invalidate—was conducted via popular vote in 

furtherance of that legislative directive. That 

directive, having now been carried out, cannot be 

retroactively undone and superseded by action of the 

Wisconsin Legislature. As the Pennsylvania Supreme 

Court rightly put it recently, “there is no basis in law 

by which the courts may . . . ignore the results of an 
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election and recommit the choice to the [the state 

legislature] to substitute its preferred slate of electors 

for the one chosen by a majority of [the state’s] 

voters.” Kelly v. Commonwealth of Pennsylvania, No. 

68 MAP 2020, 2020 WL 7018314, at *3 (Pa. Nov. 28, 

2020). 

 

 Once a state legislature has directed that the 

state’s electors are to be appointed by popular 

election, the people’s “right to vote as the legislature 

has prescribed is fundamental.” Bush, 531 U.S. at 104 

(per curiam). That fundamental right to vote includes 

“the right of qualified voters within a state to cast 

their ballots and have them counted.” United States 

v. Classic, 313 U.S. 299, 315 (1941). Thus, the power 

that Article II vests in the state legislature is 

necessarily “subject to the limitation that [it] may not 

be exercised in a way that violates other specific 

provisions of the Constitution,” including provisions 

that protect the fundamental right to vote. Williams 

v. Rhodes, 393 U.S. 23, 29 (1968). And while Article II 

unquestionably allows a state legislature to change 

the method for choosing the state’s electors, it cannot 

make changes in such a manner or under 

circumstances that would violate the Due Process 

Clause of the Fourteenth Amendment. So while the 

Wisconsin Legislature could seek to amend the 

existing Wisconsin statutes to provide in future 

presidential contests for direct legislative 

appointment of presidential electors, the guarantee of 

due process forbids this Court from enforcing the type 

of post-election rule changes Texas seeks. See Griffin 

v. Burns, 570 F.2d 1065, 1079 (1st Cir. 1978) 

(retroactive invalidation of absentee ballots violated 

due process). 
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 In general, a due process violation exists where 

“(1) likely reliance by voters on an established election 

procedure and/or official pronouncements about what 

the procedure will be in the coming election; and (2) 

significant disenfranchisement that results from a 

change in the election procedures.” Bennett v. 

Yoshina, 140 F.3d 1218, 1227 (9th Cir. 1998). As 

relevant here, Wisconsin voters who reasonably relied 

on the established voting procedures that Texas only 

now challenges will be disenfranchised by the 

thousands, raising serious concerns of a due process 

violation. This Court should avoid granting a remedy 

that will create a constitutional violation. See Wright 

v. Sumter Cty. Bd. of Elections & Registration, 361 F. 

Supp. 3d 1296, 1301 (M.D. Ga. 2018) (declining to 

adopt remedial redistricting plan, and noting “the 

obligation of the Court to ensure that a remedial plan 

is constitutional”), aff’d, No. 18-11510, 2020 WL 

6277718 (11th Cir. Oct. 27, 2020); Baber v. Dunlap, 

349 F. Supp. 3d 68, 77-78 (D. Me. 2018) (observing “a 

certain degree of irony because the remedy plaintiffs 

seek could deprive more than 20,000 voters of what 

they understood to be a right to be counted with 

respect to the contest between [two candidates],” and 

noting that “such a result would [raise equal 

protection concerns about “valuing one class of voters 

. . . over another”); see also Ford v. Tennessee Senate, 

No. 06-2031, 2006 WL 8435145, at *14 (W.D. Tenn. 

Feb. 1, 2006) (“Voters whose right to vote is 

challenged must be afforded minimal, meaningful due 

process to include, notice and opportunity to be heard 

before they can be disenfranchised”). 

 

 Federal courts have exhibited sensitivity to the 

reliance interests of voters in considering injunctive 
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relief in response to election challenges. For example, 

in Griffin, the First Circuit held that a Rhode Island 

Supreme Court decision unexpectedly changed state 

law after voters had relied on their absentee ballots 

being counted, and that “due process is implicated 

where the entire election process including as part 

thereof the state’s administrative and judicial 

corrective process fails on its face to afford 

fundamental fairness.” 570 F.2d at 1078. 

 

 Similarly, in Northeast Ohio Coalition for 

Homeless v. Husted, the Sixth Circuit considered a 

case in which wrong-precinct and deficient-

affirmation provisional ballots were disqualified 

because of poll-worker error that caused the ballot 

deficiencies. 696 F.3d 580, 585 (6th Cir. 2012). The 

court noted that the Due Process Clause protects 

against “extraordinary voting restrictions that render 

the voting system fundamentally unfair,” id. at 597, 

and concluded that “[t]o disenfranchise citizens whose 

only error was relying on poll-worker instructions 

appears to us to be fundamentally unfair,” id. at 597. 

Accordingly, the Sixth Circuit affirmed a preliminary 

injunction entered by the district court that required 

ballots cast incorrectly as a result of poll-worker error 

to be counted. Id. at 589-90. 

 

 Because Texas made no effort to pursue these 

challenges earlier, thousands of Wisconsinites cast 

their votes in reliance on the procedures dictated  

to them by election officials. Widespread 

disenfranchisement for following the rules does not 

comport with due process or a healthy democracy. 
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2. Texas’s invocation of 3 U.S.C. 

§ 2 does not help it. 

 Texas’s reliance on 3 U.S.C. § 2 fails for similar 

reasons. That statute provides that, “[w]henever any 

State  has held an election for the purpose of choosing 

electors, and has failed to make a choice on the day 

prescribed by law, the electors may be appointed on a 

subsequent day in such a manner as the legislature of 

such State  may direct.” 3 U.S.C. § 2. According to 

Texas, that statute applies not simply when a state 

“has failed to make a choice” on election day, 3 U.S.C. 

§ 2, but rather “[w]hen a State fails to conduct a valid 

election for any reason,” including because of the 

kinds of state election law violations alleged in this 

case.  (Brief in Support of Motion for Leave to File Bill 

of Complaint, 5.) Texas’s reading of 3 U.S.C. § 2 would 

raise serious doubts about its constitutionality, and 

the statutory language is readily susceptible to a less 

problematic interpretation. 

 

 Under Texas’s interpretation of 3 U.S.C. § 2, a 

state that has held a popular presidential election on 

election day has nonetheless “failed to make a choice” 

of its electors on that day, if post-election litigation 

challenges the validity of certain votes under state 

law. There would be grave doubts, however, about the 

constitutionality of a statute that would allow a state 

legislature, whenever popular election results are 

disputed, to simply replace the popular choice with its 

own slate of electors. Such an unreasonable outcome 

would disenfranchise everyone who already voted and 

violate due process, as discussed above. That 

interpretation of 3 U.S.C. § 2 cannot be correct. 
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 The better reading of the statute is that a state 

that holds a popular presidential election on election 

days “fails” to choose its electors on that day only 

where the completion of the election process on that 

date is prevented by some inherent feature of the 

state’s election procedures or by some extraordinary 

occurrence, such as a widespread natural disaster or 

similar emergency that prevents a significant portion 

of the public from being able to vote. Under such a 

reading, the completion of the election process is 

delayed, but nobody is disenfranchised, and the due 

process concerns described above are avoided. 

 

 That reading of 3 U.S.C. § 2 is also consistent with 

the statute’s legislative purpose. It arose out of 

Congress’s establishment of a uniform national 

election date in 1845. Act of Jan. 23, 1845, 5 Stat. 721 

(1845) (codified at 3 U.S.C. § 1). At that time, it was 

recognized in Congress that some states might adopt 

presidential election procedures that would 

sometimes require runoff elections, which would 

make it impossible to complete the selection of 

electors on election day. See Cong. Globe, 28th Cong., 

2d Sess. 10, 14 (1844) (remarks of Rep. Hale). The 

purpose of the statute was to give states flexibility 

where state election procedures or an unforeseen 

emergency prevented the completion of the election 

process in a single day. 

 

 Here, it is undisputed that Wisconsin held and 

completed its popular vote on November 3, 2020, and 

therefore it “[made] a choice on the day prescribed by 

law.” Where the state legislature has given the people 

the right to vote for President, and where the people 

have exercised that fundamental right, the goal of any 
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subsequent election dispute in the courts is simply to 

determine whom the people have chosen. 

III. Texas fails to state a claim under the 

Electors Clause, due process, or equal 

protection, and its arguments about 

Wisconsin law are wrong on their face. 

 Even aside from these many threshold failures, 

Texas’s Bill of Complaint fails to state a claim. It 

states no claim under the Electors Clause, due 

process, or equal protection, and its understanding of 

Wisconsin law is wrong on its face. 

A. Texas’s allegations of Wisconsin 

state election law violations fail to 

state an Electors Clause claim. 

 Count I of Texas’s Bill of Complaint asserts a claim 

under the Electors Clause. That claim fails as a 

matter of law.  

  

 Contrary to Texas’ hyperbolic rhetoric, it is well 

established that allegations of a violation of state law, 

including even a deliberate violation of state election 

laws by state election officials, do not state a claim 

under the U.S. Constitution. See Shipley v. Chicago 

Bd. of Election Comm’rs, 947 F.3d 1056, 1062 (7th Cir. 

2020) (citation omitted); see also Bognet v. Sec’y of the 

Comm. of Pennsylvania, __ F.3d. __, 2020 WL 

6686120, *6 (3d Cir., Nov. 13, 2020); (“[F]ederal courts 

are not venues for plaintiffs to assert a bare right ‘to 

have the Government act in accordance with law.”) 

(citation omitted); Martinez v. Colon, 54 F.3d 980, 989 

(1st Cir. 1995) (“[T]he Constitution is not an empty 
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ledger awaiting the entry of an aggrieved litigant's 

recitation of alleged state law violations—no matter 

how egregious those violations may appear within the 

local legal framework.”). 

 

 This non-interference principle rests on a “caution 

against excessive entanglement of federal courts in 

state election matters”: 

 

The very nature of the federal union 

contemplates separate functions for the states. 

If every state election irregularity were 

considered a federal constitutional deprivation, 

federal courts would adjudicate every state 

election dispute, and the elaborate state 

election contest procedures, designed to assure 

speedy and orderly disposition of the 

multitudinous questions that may arise in the 

electoral process, would be superseded by a 

section 1983 gloss. 

 

Bodine v. Elkhart Cty. Election Bd., 788 F.2d 1270, 

1272 (7th Cir. 1986). 

 

 Texas’s Electors Clause theory violates this core 

federalism principle, as it rests solely on allegations 

that various acts by state and local election officials 

in Wisconsin were inconsistent with state election 

statutes.  

 

 Texas’s contrary position would swallow this 

fundamental rule of federalism. In their view, the 

alleged violations of state election statutes by state 

officials usurped the Wisconsin Legislature’s 

constitutional authority to direct the manner of 
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appointing Wisconsin’s presidential electors. That 

theory proves far too much, as it would convert 

virtually any alleged state law violation into a federal 

constitutional claim. The general rule that a violation 

of state law does not give rise to a federal 

constitutional claim, see Shipley, 947 F.3d at 1062, 

would no longer have any teeth and losing candidates 

could evade it simply by alleging that any violation of 

a statute enacted by the State Legislature is, ipso 

facto, an Electors Clause violation. That result would 

threaten to replace Wisconsin’s “elaborate state 

election contest procedures” with federal court 

intervention in the “multitudinous questions that 

may arise in the electoral process,” just as Bodine 

warned against. 788 F.2d at 1272.  

 

 That is why a federal district court in Michigan 

recently dismissed an Electors Clause claim like this 

one. King v. Whitmer, No. 20-13134, 2020WL7134198 

(E.D. Mich.). There, too, the plaintiffs alleged that 

state officials violated the Electors Clause by 

deviating from the requirements of a state election 

code. Id. at *11. The court recognized that “Plaintiffs’ 

claims are in fact state law claims disguised as federal 

claims” and dismissed them: 

 

By asking the Court to find that they 

have made out claims under the clauses 

due to alleged violations of the Michigan 

Election Code, Plaintiffs ask the Court to 

find that any alleged deviation from 

state election law amounts to a 

modification of state election law and 

opens the door to federal review. 

Plaintiffs cite to no case—and this Court 
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found none—supporting such an 

expansive approach. 

 

Id. 

 

 To justify federal court intervention in this state 

election law dispute, Texas relies primarily on this 

Court’s decision in Bush v. Gore, 531 U.S. 98 (2000), 

but that decision does not support their Electors 

Clause claim. It is true that one of the issues 

identified by the Court in Bush was “whether the 

Florida Supreme Court established new standards for 

resolving Presidential election contests, thereby 

violating Art. II, § 1, cl. 2, of the United States 

Constitution.” Id. at 103. The Court’s holding, 

however, was based on finding a violation of the Equal 

Protection Clause of the Fourteenth Amendment, not 

a violation of the Electors Clause. See id. at 105–09. 

The Electors Clause issue was discussed in greater 

depth in a concurring opinion by Chief Justice 

Rehnquist, see id. at 111–22, but that opinion did not 

garner a majority and thus has no precedential effect.  

 

 In any event, the Rehnquist concurrence is 

distinguishable, for it addressed whether a state high 

court infringed upon the authority of the state’s 

legislature by engaging in judicial interpretation that 

altered the “general coherence” of the state’s election 

laws “so as to wholly change the statutorily provided 

apportionment of responsibility among” state election 

officials and the state courts. Id. at 114. Here, in 

contrast, Texas’s theory has nothing to do with a state 

supreme court expressly overriding state election 

statutes after the election has occurred, but instead 

contends that state election officials violate the 
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Electors clause simply when they err in interpreting 

and applying state election statutes while 

administering an election.  

 

 In Bush there was no dispute that the Florida 

Supreme Court was overriding unambiguous 

provisions in that state’s election code. Here, however, 

Texas argues that Wisconsin election officials violated 

the federal Constitution by adopting interpretations 

of Wisconsin election statutes with which Texas 

disagrees, and which are currently being hotly 

disputed in ongoing litigation in the Wisconsin state 

courts. The court in Miller v. Treadwell, 736 F. Supp. 

2d 1240 (D. Alaska 2010), rejected just such an 

Elections Clause claim. There, the plaintiff contended 

that state officials violated state law by counting 

misspelled votes for write-in candidates. But the 

plaintiff’s reliance on a debatable “interpretation” of 

state law could not support a federal claim, given that 

it was not “clearly contrary to the face of the statute” 

and the state’s “past practice” was consistent with its 

approach. Id. at 1243. Here, Texas offers no more 

than that: debatable (and incorrect) interpretations of 

state election statutes that cannot possibly rise to the 

level of a federal constitutional claim without 

federalizing practically all state election disputes. 

 

 Perhaps most importantly, under Texas’s overly 

expansive interpretation, the Electors Clause would 

go beyond authorizing state legislatures to direct the 

method for appointing state presidential electors, and 

would override the entire constitutional separation of 

powers in the states, even where—as in Wisconsin—

the state legislature has adopted a method of 
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appointing electors that incorporates the 

constitutional structure of state government. 

 

 The Wisconsin Legislature has directed that the 

state’s electors be appointed by popular vote for 

presidential candidates. See Wis. Stat. §§ 5.10, 

5.64(1)(em), 8.25(1). Those popular presidential 

elections are conducted under the same statutory 

procedures that apply in other elections in Wisconsin, 

and are administered by the same state and local 

election officials who administer other elections. See, 

generally, Wis. Stat. chs. 5–12. And those procedures 

provide for the ordinary method of resolving disputes 

about their administration under Wisconsin’s 

constitutional separation of powers. 

 

 It is an axiomatic principle of the separation of 

powers that executive branch officials, in order to 

carry out their constitutional function of executing 

statutes, necessarily must interpret the meaning of 

those statutes and must exercise executive judgment 

and discretion in applying them to particular facts.  

See Bowsher v. Synar, 478 U.S. 714, 733 (1986) 

(“Interpreting a law enacted by Congress to 

implement the legislative mandate is the very essence 

of ‘execution’ of the law.”); Tetra Tech EC, Inc. v. 

Wisconsin Dep’t of Revenue, 2018 WI 75, ¶ 53, 382 

Wis. 2d 496, 543, 914 N.W.2d 21 (“The executive . . . 

must determine for himself what the law requires 

(interpretation) so that he may carry it into effect 

(application). Our constitution not only does not 

forbid this, it requires it.”). The Wisconsin Legislature 

adopted that fundamental division between the 

legislative and executive powers of the state when it 

chose to have Wisconsin’s presidential electors 
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appointed through popular elections administered by 

the same state and local election officials who 

administer all other elections under Wisconsin’s 

election statutes. 

 

 It is an equally axiomatic principle that the 

executive branch’s interpretation and application of 

state statutes in particular situations are subject to 

review by the judicial branch. The Wisconsin 

Legislature adopted this principle, too, when it  

chose to have Wisconsin’s presidential elections 

administered under the same election statutes that 

are routinely interpreted and applied by state courts 

in deciding election cases.  

 

 It goes without saying that state courts may 

sometimes conclude that executive officials have 

erred in interpreting and applying a state election 

statute. Such errors, when they occur, give rise to a 

claim of ultra vires action under state law. Such 

routine claims of executive branch error, however, do 

not automatically rise to the level of a constitutional 

claim that the executive is usurping the legislative 

function of changing the law. Even less do such claims 

of ultra vires action automatically give rise to a 

federal constitutional claim under the Electors 

Clause, or to the kind of multi-state constitutional 

crisis that Texas here seeks to invent.     

B. Texas states no claim under due 

process or equal protection. 

 For similar reasons, Texas’s equal protection and 

due process claims fail, as well. Even assuming Texas 

can stand in the shoes of voters, it merely asserts 
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state-law claims that are fully addressable through 

state procedures.  

 

 The federal “Constitution is not an election fraud 

statute.” Bodine, 788 F.2d at 1271. The federal 

constitution “is implicated only when there is ‘willful 

conduct which undermines the organic processes by 

which candidates are elected.’” Id. (citation omitted). 

Therefore, “garden variety election irregularities that 

could have been adequately dealt with through the 

procedures set forth in [state] law” do not support 

constitutional due process claims. Id.; see also Bennett 

v. Yoshina, 140 F.3d 1218, 1226 (9th Cir. 1998). 

 

 Texas relies on a vote-dilution theory, which it 

restyles as vote “diminish[ment],” Mot. for Leave at 8, 

or “debase[ment],” Mot. for P/I at 3. Although vote 

dilution theories may sometimes support federal 

claims, Texas’s  version does not. Recognized vote 

dilution claims involve state laws that structurally 

disadvantage certain groups in the voting process. 

For instance, Reynolds v. Sims, 377 U.S. 533 (1964), 

the case Texas relies on, held that state legislative 

districts must be apportioned by population to avoid 

diluting the votes of residents in disproportionately 

populous districts. Other vote dilution claims 

similarly target legislative apportionment schemes 

that disadvantage minorities in violation of either 

equal protection or the Voting Rights Act of 1965 

(“VRA”). See, e.g., Thornburg v. Gingles, 478 U.S. 30, 

34 (1986) (multimember districts in North Carolina 

violated VRA by diluting black vote); Miller v. 

Johnson, 515 U.S. 900, 911 (1995) (“[A] vote dilution 

claim alleges that the State has enacted a particular 

voting scheme as a purposeful device ‘[t]o minimize or 
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cancel out the voting potential of racial or ethnic 

minorities.’” (citation omitted)).   

 

 Texas’s theory, in contrast, rests on alleged vote 

counting violations and does not fit within this 

recognized malapportionment framework, as the 

Third Circuit held just days ago in Bognet, 2020 WL 

6686210, at *11. There, individual voters alleged that 

votes arriving or cast after election day were 

unlawfully counted, thereby diluting the plaintiffs’ 

votes in an unconstitutional manner. Id. at *9. The 

Third Circuit rejected this theory, explaining that 

“[c]ontrary to [this] conceptualization, vote dilution 

under the Equal Protection Clause is concerned with 

votes being weighed differently.” Id. Recognizing this 

unprecedented kind of dilution claim would upset the 

delicate balance between state and federal authority 

over elections: 

 

[I]f dilution of lawfully cast ballots by 

the “unlawful” counting of invalidly cast 

ballots “were a true equal-protection 

problem, then it would transform every 

violation of state election law (and, 

actually, every violation of every law) 

into a potential federal equal-protection 

claim requiring scrutiny of the 

government's ‘interest’ in failing to do 

more to stop the illegal activity.” 

 

Bognet, 2020 WL 6686210, at *11 (citation omitted).  

 

 Texas’s claim would implicate practically any 

state election, because “[i]n just about every election, 

votes are counted, or discounted, when the state 
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election code says they should not be. But the 

Constitution ‘d[oes] not authorize federal courts to be 

state election monitors.’” Boockvar, 2020 WL 

5997680, at *48 (citing Gamza v. Aguirre, 619 F.2d 

449, 454 (5th Cir. 1980)). Yet “state election monitors” 

is exactly what federal courts would become, if 

unlawfully cast votes alone sufficed to state a 

constitutional claim.  

C. Texas’s assertions of violations of 

Wisconsin law are meritless on their 

face. 

However Texas tries to dress up its quibbles 

about the Wisconsin election in federal garb, its 

understanding of Wisconsin election law is just plain 

wrong. The three practices it identifies all comport 

with Wisconsin statutes. 

1. Drop boxes are legal under 

Wisconsin law. 

 Texas argues that voters violated Wisconsin law 

when they delivered their absentee ballots to drop 

boxes set up by local election officials around the 

state. Officials designated these boxes as absentee 

delivery sites to handle the expected increase in 

absentee voting during the November election cycle. 

They followed Commission advice on establishing 

secure drop boxes where voters could deliver  

their completed absentee ballots. Statewide, 66 of 

Wisconsin’s 72 counties designated these boxes, and 

state legislative leaders “wholeheartedly support[ed] 

voters’ use” of this “lawful” method.  
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 Lawful it was: Wis. Stat. § 6.87(4)(b)1. permits 

absentee ballots to be returned through “deliver[y] in 

person, to the municipal clerk.” Texas argues that 

drop boxes were illegal based on its mistaken 

assumption that drop boxes were  “alternate absentee 

ballot sites” under a different statute, Wis. Stat.  

§ 6.855(1), which municipalities may establish using 

certain procedures. But they were not. As section 

6.855(1) explains, alternate ballot sites are places 

where people vote: an alternate site is a location 

where “electors of the municipality may request and 

vote absentee ballots and to which voted absentee 

ballots shall be returned.” (emphasis added). That has 

nothing to do with the locations a clerk may designate 

to return absentee ballots completed in the voter’s 

home. Drop boxes are a location that clerks may 

designate for such returns. Wis. Stat. § 6.87(4)(b)1. 

2. The Wisconsin Supreme Court 

has approved of the 

Commission’s guidance on 

indefinitely confined voters. 

 Texas also claims that Wisconsin violates its 

statutes by allowing voters who have identified as 

indefinitely confined to maintain that status. For 

voters who determine they are “indefinitely confined 

because of age, physical illness or infirmity or . . . 

disabled for an indefinite period,” Wis. Stat.  

§ 6.86(2)(a), Wisconsin law allows voters to cast 

absentee ballots without meeting photo identification 

requirements, which can be burdensome if the voter 

needs to leave her home to photocopy her ID. Texas 

complains that two municipalities made public 

statements on March 25, 2020, about indefinite 
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confinement eligibility during the COVID-19 

pandemic. (Motion for Leave at 33.) But Texas fails to 

tell the whole story, which confirms that the 

Commission subsequently gave appropriate advice to 

all local election officials. 

 

 After the March 25 communications from the local 

officials that Texas complains of, a plaintiff brought 

suit in the Wisconsin Supreme Court objecting to it. 

On March 29, the Commission disseminated its own 

guidance concerning indefinitely confined status, 

“Guidance for Indefinitely Confined Electors COVID-

19.” It cautioned that while age or infirmity might 

cause a voter to become indefinitely confined during 

the pandemic, “Indefinitely confined status shall not 

be used by electors simply as a means to avoid the 

photo ID requirement without regard to whether they 

are indefinitely confined because of age, physical 

illness, infirmity or disability.” The Jefferson court 

reviewed the March 29 guidance and concluded that 

it “provides the clarification on the purpose and 

proper use of the indefinitely confined status that is 

required at this time.” See Appx. A, Supreme Court 

March 31, 2020 Order.  

 

 Texas offers no proof of a single voter who cast a 

ballot in the general election who did not qualify for 

indefinite confinement status. Instead, Texas simply 

points out that the total number of voters who 

identified as indefinitely confined increased in 

November 2020. Texas forgets that far more people 

voted overall, and absentee generally, in November 

2020. According to Commission data, in 2020, roughly 

10% of absentee voters across the State identified as 

indefinitely confined, roughly the same percentage of 
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absentee voters who did so in the 2016 Presidential 

election. Roughly 75,000 of those voters resided in 

Dane in Milwaukee Counties; the remaining 165,000 

or so were spread throughout every other county in 

Wisconsin. The vast majority of these voters—around 

199,000—were older than 50. In other words, the 

percentage of absentee voters claiming that status did 

not significantly increase, the voters were not 

concentrated in the more heavily Democratic 

counties, and it was overwhelmingly an older 

population more likely, due to “age” or “infirmity,” to 

identify appropriately as indefinitely confined. 

3. Wisconsin’s practice for 

handling witness addresses, in 

place since 2016, followed 

state law. 

 Texas’s third complaint is that, under 

longstanding Commission guidance, clerks fill in 

extra witness address information on ballot 

envelopes. Texas asserts that this violates Wisconsin 

law, but it is wrong. 

 

 When an absentee voter fills out an absentee 

ballot, an adult witness must be present to verify the 

voter’s identity and other information. Wis. Stat.  

§ 6.87(4)(b)1. To guarantee that a witness was 

actually present, absentee ballots contain a sworn 

certification by the witness attesting to the absentee 

voter’s identity and residency. Wis. Stat. § 6.87(2). 

Below the certification, the witness signs her name 

and writes her address. Id. The purpose of a witness 

is to attest to the genuineness of the absentee voter’s 

certification and to be available, if necessary, to 
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personally testify as to the matters witnessed. The 

address allows officials to contact the witness, if 

needed.  

 

 Occasionally, witnesses fill in only a street address 

but not a municipality, state or zip code, often when 

they live in the same household with the voter. Since 

before the 2016 presidential election, the Commission 

has advised local election officials statewide that 

clerks should “take corrective action in an attempt to 

remedy a witness address error” and suggested 

reliable ways to do so, including by filling in missing 

information when the voter and witness indicate they 

live at the same street address. 

  

 This longstanding practice comports with state 

law: the statute does not define for an envelope to be 

“missing the address” of the witness. In the context of 

needing to contact a witness in a given municipality, 

a street address might well suffice. And the statute 

does not prohibit individuals other than the witness 

from adding additional address information on the 

envelope. 

 

IV. Texas cannot justify preliminary relief or 

a stay. 

Texas cannot meet its burden to justify 

preliminary relief. A preliminary injunction “may 

only be awarded upon a clear showing that the 

Plaintiff is entitled to such relief.” Winter, v. Nat. Res. 

Def. Council, 555 U.S. 7, 22 (2008); see also Goodman 

v. Ill. Dep’t of Fin. & Prof’l Regulation, 430 F.3d 432, 

437 (7th Cir. 2005) “A Plaintiff seeking a preliminary 
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injunction must establish [1] that he is likely to 

succeed on the merits, [2] that he is likely to suffer 

irreparable harm in the absence of preliminary relief, 

[3] that the balance of equities tips in his favor, and 

[4] that an injunction is in the public interest.” Illinois 

Republican Party v. Pritzker, 973 F.3d 760, 762 (7th 

Cir. 2020) (brackets added) (quoting Winter, 555 

U.S. at 20. 

 

As the discussion of the merits above 

demonstrates, Texas has failed to demonstrate that it 

is likely to succeed on the merits of its claims. Texas 

has no likelihood of success on the merits. This case 

has multiple threshold defects that would require 

dismissal. Texas lacks standing, its inexplicably late 

claim is barred by laches, and the relief it requests is 

barred by the Substantive Due Process Clause. 

 

 Texas has not shown that it would suffer 

irreparable harm. Indeed, such an order would only 

harm the millions of Wisconsin voters who 

determined the outcome of the election.  

 

 And the balance of equities and public interest 

favor denying an injunction. The public would be 

severely harmed by Texas’s requested relief. 

Nullifying Wisconsin’s election on the basis of a 

unprecedented legal theory outweighs the scant 

chance that Texas will succeed on its claims.  

 

 The same is true for the voters in the other States 

named in this complaint. Wisconsin agrees with 

Georgia, Michigan, Pennsylvania in the substance of 

their briefs filed today and in their efforts to 
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safeguard their sovereignty and to rebuff another 

State’s effort to nullify their elections. 

 

 As explained by the Third Circuit, “[d]emocracy 

depends on counting all lawful votes promptly and 

finally, not setting them aside without weighty  

proof. The public must have confidence that  

our Government honors and respects their votes.”  

Donald J. Trump for President, Inc. v. Pennsylvania,  

No. 20-3371, 2020 WL 7012522, at *9 (3d Cir. Nov. 27, 

2020). The “public interest strongly favors finality,  

counting every lawful voter’s vote, and not  

disenfranchising . . . voters who voted by mail.” Id. 

That is because “[d]emocracy depends on counting all 

lawful votes promptly and finally, not setting them 

aside without weighty proof.” Id. 

 

CONCLUSION 

 For the reasons set forth above, this Court should 

deny Texas’s motion for leave to file a bill of complaint 

against the name states and should deny Texas’s 

motion for a preliminary injunction. 
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