1|Introduction

In elections for President and Vice President of the United States, every
vote should be equal. Every person’s vote should be equally important,
regardless of the state in which the vote is cast. The presidential and
vice-presidential candidate who receive the most popular votes through-
out the United States should win those offices. The current system for
electing the President and Vice President does not satisfy these princi-
ples. This book presents a politically practical way by which action at
the state level can bring presidential elections into conformity with these
principles.
This chapter
¢ describes what the U.S. Constitution says—and does not
say—about presidential elections (section 1.1),
¢ highlights three significant shortcomings of the current sys-
tem for electing the President and Vice President of the
United States and identifies the common cause of all three
problems (section 1.2),
¢ identifies nationwide popular election as a remedy for the
shortcomings of the current system (section 1.3),
¢ notes the fortuitous convergence of factors favoring reform
at the present time (section 1.4),
¢ provides a roadmap to the remainder of this book (section
1.5), and
¢ identifies additional sources of information (section 1.6).

1.1 WHAT THE U.S. CONSTITUTION SAYS—AND DOES NOT SAY—
ABOUT PRESIDENTIAL ELECTIONS

The method of selecting the President and Vice President of the United

States is not set forth in detail in the U.S. Constitution. In fact, the

Founding Fathers never reached agreement on a complete system for

selecting the President. Aside from scheduling and administrative provi-
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sions,' the U.S. Constitution specifies only four aspects of presidential
elections:

e Indirect Election: The Constitution specifies that the
President and Vice President are to be chosen every four
years by a small group of people who are individually
referred to as presidential “electors.” The electors are often
collectively referred to as the “Electoral College,” although
this term does not appear in the Constitution.

e Allocation of Electoral Votes to the States: The
Constitution specifies that each state is entitled to one
presidential elector for each of its U.S. Representatives and
Senators. Today, there are a total of 538 electoral votes.?

e Majority of Electoral College Required for Election:
The Constitution specifies that a presidential or vice-presi-
dential candidate must win a majority of the electoral votes
in order to be elected to office (that is, 270 of the 538 elec-
toral votes). In the absence of such a majority, the U.S.
House of Representatives chooses the President, and the
U.S. Senate chooses the Vice President.’

! The Constitution contains provisions concerning setting the date for appointing presi-
dential electors, setting the date for the meeting of presidential electors, recording the
electoral votes, and counting the electoral votes by Congress. For the reader’s conven-
ience, appendix A contains the provisions of the U.S. Constitution relating to presiden-
tial elections.

0o

The total of 538 electoral votes corresponds to the 435 U.S. Representatives from the 50
states plus the 100 U.S. Senators from the 50 states plus the three electoral votes that
the District of Columbia received under the 23rd Amendment to the Constitution (rati-
fied in 1961). Every 10 years, the 435 U.S. Representatives are reapportioned among the
states in accordance with the latest federal census, thereby automatically reapportion-
ing the electoral votes among the states. The number of U.S. Representatives is set by
federal statute.

% More precisely, a majority of the presidential electors “appointed” are required for elec-
tion. There have been several occasions when a state has failed to appoint its presiden-
tial electors. For example, New York failed to appoint its electors for the nation’s first
presidential election in 1789, and 11 southern states failed to appoint their electors for
the 1864 election during the Civil War. In the event that no candidate receives an
absolute majority of the number of presidential electors who are “appointed” for a par-
ticular presidential election, the Constitution provides that the House of Representatives
chooses the President (with each state casting one vote regardless of the size of its con-
gressional delegation) and that the Senate chooses the Vice President (with each
Senator casting one vote).
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e The Way That the Presidential Electors Cast Their
Votes: Under the original Constitution, each presidential
elector cast two votes. The leading candidate became
President, and the second-place candidate became Vice
President. Under the 12th Amendment to the Constitution
(ratified in 1804), each presidential elector casts a separate
vote for President and Vice President.

As can be seen from the above, the U.S. Constitution is silent about
many of the most politically important features of presidential elections,
most notably including:

(1) Who Votes for the Presidential Electors? Do the
nation’s voters, for example, have any direct voice in
choosing the presidential electors?

(2) How Are Votes Counted for Presidential Electors?
Regardless of who may be entitled to vote for the
presidential electors, are the votes to be counted on a
statewide basis? By congressional district? In regional
multi-member districts? In specially created presidential
elector districts? In a proportional way? In some other
way?

The Constitution does not answer these (and other politically impor-
tant) questions about the conduct of presidential elections. Instead, the
Founding Fathers created a system with considerable built-in flexibility.
The Constitution leaves these questions to be decided by the individual
states. It provides:

“Each State shall appoint, in such Manner as the
Legislature thereof may direct, a Number of Electors,
equal to the whole Number of Senators and Representatives
to which the State may be entitled in the Congress....”™
[Emphasis added]

The above delegation of power to the states concerning presidential
elections is unusually unconstrained. It contrasts significantly with
the limitations contained in the Constitution on state power over con-
gressional elections.

4 U.S. Constitution. Article II, section 1, clause 2.
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“The Times, Places and Manner of holding Elections for
Senators and Representatives, shall be prescribed in each
State by the Legislature thereof; but the Congress may at
any time by Law make or alter such Regulations....”
[Emphasis added]

Accordingly, the U.S. Supreme Court has characterized state power
concerning the manner of appointing presidential electors as “supreme,”
“plenary,”®” and exclusive. As the Court wrote in 1892:

“In short, the appointment and mode of appointment of elec-
tors belong exclusively to the states under the constitution
of the United States.”

In a 1919 case involving a state statute entitled “An act granting to
women the right to vote for presidential electors,” the Maine Supreme
Judicial Court wrote:

“[E]ach state is thereby clothed with the absolute power to
appoint electors in such manner as it may see fit, with-
out any interference or control on the part of the fed-
eral government, except, of course, in case of attempted
discrimination as to race, color, or previous condition of
servitude....” [Emphasis added]

Over the years, the states have used the Constitution’s built-in flexi-
bility concerning presidential elections in a remarkable variety of ways.
Many of the most familiar features of present-day presidential elections

® U.S. Constitution. Article II, section 4, clause 1.

% In the 1892 case of McPherson v. Blacker, the U.S. Supreme Court wrote, “[F]rom the for-
mation of the government until now the practical construction of the clause has con-

ceded plenary power to the state legislatures in the matter of the appointment of elec-
tors” (146 U.S. 1 at 36) [Emphasis added].

" In the 2000 case of Bush v. Gore, the U.S. Supreme Court wrote, “The individual citizen
has no federal constitutional right to vote for electors for the President of the United
States unless and until the state legislature chooses a statewide election as the means to
implement its power to appoint members of the Electoral College. U.S. Const., Art. II, §1.
This is the source for the statement in McPherson v. Blacker, 146 U.S. 1, 35 (1892), that
the State legislature’s power to select the manner for appointing electors is plenary; it
may, if it so chooses, select the electors itself, which indeed was the manner used by
State legislatures in several States for many years after the Framing of our Constitution.
Id., at 28-33.” (5631 U.S. 98. 2000) [Emphasis added].

8 McPherson v. Blacker. 146 U.S. 1 at 29. 1892.
9 In re Opinion of the Justices. 107 A. 705. 1919.
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were not in widespread use immediately after ratification of the
Constitution.

(1) Who Votes for the Presidential Electors? In the
nation’s first presidential election in 1789, only four states
gave the voters a direct voice in electing the presidential
electors. In most states, there was no election at all, and
the legislature simply “appointed” the presidential elec-
tors. By 1836, the voters elected the presidential electors
in all states except South Carolina. No state legislature
has appointed presidential electors since Colorado did so
in 1876.%

(2) How Are Votes Counted for Presidential Electors? In
1789, only three states awarded their electoral votes using
the system that is now in almost universal use throughout
the United States—that is, the statewide “winner-take-all”
rule. Under this rule, a majority (or, nowadays, a plurali-
ty) of each state’s voters controls the election of 100% of
the state’s presidential electors. In 1789, Virginia permit-
ted the voters to elect presidential electors in specially
created presidential elector districts, thereby creating the
possibility that minority sentiment within the state would
control some of the state’s electoral votes. At various
times in other states, voters elected presidential electors
from congressional districts or from multi-member
regional districts. Various indirect methods have been
used occasionally, including a miniature state-level elec-
toral college in Tennessee to choose the state’s members
of the national Electoral College." Today, the voters in
Maine and Nebraska elect presidential electors by con-
gressional district.

In short, there was no consensus among the Founding Fathers in
favor of two of the most politically salient features of present-day

10 Section 2.2 covers the history of methods of selecting presidential electors.

' As detailed in section 2.2.2, in 1796, in Tennessee, specific citizens from various groups
of counties were named in the state law establishing this system. The specifically
named individuals then chose the presidential electors for their part of the state. In
1828, the New York legislature created an indirect system in which the presidential elec-
tors who were elected by the voters from each of the state’s congressional districts
selected the state’s two senatorial presidential electors (section 2.2.4).
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presidential elections—namely voting by the people and the statewide
winner-take-all rule. These features are not mandated by the U.S.
Constitution. These features were not implemented by amending the U.S.
Constitution. Instead, these now-familiar features came into existence
because the states used the flexibility that the Founders built into the
Constitution to make these features part of our political landscape. These
features are strictly a matter of state law.

The piecemeal adoption by the states of the winner-take-all rule is
particularly instructive. As the U.S. Supreme Court noted in 1892, many
of the Founding Fathers considered the district system (such as that used
by Virginia in the nation’s first presidential election) to be “the most equi-
table.”> However, as early as the nation’s first competitive presidential
election (1796), it had become clear to political observers that the district
system diminished a state’s political influence because it fragmented the
state’s electoral votes. As historian Noble Cunningham wrote:

“The presidential election of 1796 had been extremely close,
and in examining the results of that contest Republican Party
managers had been struck by the fact that Adams’ 3-vote
margin of victory in the electoral college could be
attributed to 1 vote from Pennsylvania, 1 from Virginia,
and 1 from North Carolina. In each of these states, the
Republicans had won an impressive victory, amassing in the
three states a total of 45 electoral votes. The loss of 3 votes in
these strongly Jeffersonian states was due to the district
method of electing presidential electors. In looking for ways
to improve their chances for victory in the next presi-
dential election, Republican managers thus turned their
attention to state election laws.”” [Emphasis added]

On January 12, 1800, Thomas Jefferson (the losing Republican*
candidate from the 1796 election) wrote James Monroe (then a member
of the legislature in Jefferson’s home state of Virginia):

12 McPherson v. Blacker: 146 U.S. 1 at 29. 1892.

3 Cunningham, Noble E., Jr. In Schlesinger, Arthur M., Jr. and Israel, Fred L. (editors).
2002. History of American Presidential Elections 18758-2001. Philadelphia, PA:
Chelsea House Publishers. Pages 104-105. See section 2.2.3 for additional details on the
1796 election.

! Jeffersonians were originally called Anti-Federalists, later Republicans or Democratic-
Republicans, and eventually Democrats.
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“On the subject of an election by a general ticket [the
statewide winner-take-all rule], or by districts, most persons
here seem to have made up their minds. All agree that an
election by districts would be best, if it could be gener-
al; but while 10 states chuse either by their legislatures
or by a general ticket, it is folly & worse than folly for
the other 6. not to do it.”"* [Emphasis added; spelling and
punctuation as per original]

Thus, although the statewide winner-take-all system may not have
been “best,” Virginia changed from its original district system to the
winner-take-all system, thereby ensuring Jefferson 100% of his home
state’s electoral votes in the 1800 elections.

Over a period of years, more and more states gravitated to the
statewide winner-take-all rule to avoid the “folly” of fragmenting their
electoral votes. By 1836, all but one state had adopted the statewide win-
ner-take-all rule.”® Except for Florida in 1868, Colorado in 1876, and
Michigan in 1892, all states used the statewide winner-take-all rule
between 1860 and 1972.

More recently, Maine (since 1972) and Nebraska (since 1992) have
awarded one electoral vote to the candidate who carries each congres-
sional district in the state and two electoral votes to the presidential can-
didate carrying the state.”” The present-day state laws in Maine and
Nebraska are reminders of the flexibility that the Founders built into the
U.S. Constitution. They are reminders that the manner of conducting
presidential elections is strictly a matter of state law. Most importantly,

15 The January 12, 1800 letter is discussed in greater detail and quoted in its entirety in sec-
tion 2.2.3. Ford, Paul Leicester. 1905. The Works of Thomas Jefferson. New York: G. P.
Putnam’s Sons. 9:90.

6 The South Carolina legislature elected the state’s presidential electors until 1860, so
South Carolina’s electoral votes were also cast as a solid bloc. See chapter 2 for a
detailed history of the proliferation of the statewide winner-take-all rule.

" In all 13 presidential elections in which the district system has been used by Maine and
Nebraska, the presidential candidate carrying the state has carried all of the state’s con-
gressional districts. The reason why the congressional district system has not produced
a division of the electoral votes in Maine and Nebraska is that Maine has only two con-
gressional districts and Nebraska has only three. The presidential candidate carrying a
state with only a few districts is apt to carry each of the state’s individual districts. Thus,
in terms of the practical political outcome, the statewide “winner take all” rule is
universal throughout the United States despite the Maine and Nebraska laws.



8 | Chapter 1

they are reminders that the now-prevailing statewide winner-take-all
rule may be changed, at any time, by the states—merely by passage of a
state law.

1.2 SHORTCOMINGS OF THE CURRENT SYSTEM
The current system for electing the President and Vice President of the
United States has three major shortcomings:

e Voters Are Effectively Disenfranchised in Two Thirds
of the States in Presidential Elections. Under the now-
prevailing statewide winner-take-all rule, presidential can-
didates do not campaign in states in which they are far
ahead because they do not receive any additional electoral
votes by winning such states by a larger margin. Similarly,
candidates ignore states where they are far behind because
they have nothing to gain by losing those states by a small-
er margin. Instead, presidential candidates concentrate
their public appearances, organizational efforts, advertis-
ing, polling, and policy attention on states where the out-
come of the popular vote is not a foregone conclusion. In
practical political terms, a vote matters in presidential pol-
itics only if it is cast in a closely divided battleground state.
To put it another way, the question of whether a voter mat-
ters in presidential politics depends on whether other vot-
ers in the voter’s own state happen to be closely divided. In
the five most recent presidential elections (1988-2004),
about two thirds of the states have been non-competitive,
including six of the nation’s 10 most populous states
(California, Texas, New York, Illinois, New Jersey, and
North Carolina), 12 of the 13 least populous states,” and
the vast majority of medium-sized states.

e The Current System Does Not Reliably Reflect the
Nationwide Popular Vote. The statewide winner-take-all

18 There are 13 states with just one or two U.S. House members (and hence three or four
electoral votes). Of the 13 smallest states, only New Hampshire has been competitive in
recent presidential elections (having gone Republican in 1988, 1992, and 2000 and hav-
ing gone Democratic in 1996 and 2004). The small states tend to be non-competitive in
presidential elections because they are apt to be one-party states.
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rule makes it possible for a candidate to win the Presidency
without winning the most popular votes nationwide. This
has occurred in one of every 14 presidential elections (as
detailed in section 1.2.2). In the past six decades, there
have been six presidential elections in which a shift of a
relatively small number of votes in one or two states
would have elected (and, of course, in 2000, did elect)
a presidential candidate who lost the popular vote
nationwide.

e Not Every Vote Is Equal. The statewide winner-take-all
rule creates variations of 1000-to-1 and more in the weight
of a vote (as illustrated in section 1.2.3).

1.2.1 Voters in Two Thirds of the States Are Effectively
Disenfranchised

Most people who follow political news are aware of the fact that

presidential campaigns are concentrated on a tiny handful of battle-

ground states; however, few are aware of the extreme degree of this

concentration.

Although there is no single definition of a “battleground” state, these
states can be readily identified by examining where presidential cam-
paigns pay close attention to public opinion, where they spend their
advertising money, and where they campaign.

In terms of polling, presidential candidates pay hardly any attention
to the concerns of voters in states that are not closely divided in presi-
dential elections. As Charlie Cook reported in 2004:

“Senior Bush campaign strategist Matthew Dowd pointed out
yesterday that the Bush campaign hadn’t taken a national poll
in almost two years; instead, it has been polling 18 battle-
ground states.”

Kerry similarly pursued an 18-state strategy in 2004.

Battleground states can be readily identified by “following the
money.” Fully 99% of the $237,423,744 reported advertising expenditures
in the last month of the 2004 presidential campaign was spent in only 17

9 Cook, Charlie. 2004. Convention dispatches—As the nation goes, so do swing states.
Charlie Cook’s Political Report. August 31, 2004.
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Table 1.1 THE 17 STATES RECEIVING 99% OF THE ADVERTISING MONEY

PER CAPITA AD SPENDING STATE AD SPENDING
$4.45 New Mexico $8,096,270
$4.30 Nevada $8,596,795
$4.16 Ohio $47,258,386
$4.02 Florida $64,280,557
$3.73 New Hampshire $4,608,200
$3.22 lowa $9,412,462
$3.00 Pennsylvania $36,813,492
$2.70 Wisconsin $14,468,062
$2.18 Minnesota $10,734,683
$1.70 Maine $2,171,101
$1.63 Colorado $7,015,486
$1.36 Michigan $13,518,566
$1.22 West Virginia $2,213,110
$0.67 Oregon $2,280,367
$0.42 Missouri $2,361,944
$0.32 Hawaii $388,095
$0.20 Washington $1,198,882

Total $235,416,458

states. Table 1.1 lists the 17 states in order of per capita spending.” The
nine states where per capita spending exceeded $2.00 correspond to the
top-tier battleground states and account for seven eighths (87%) of the
$237,423,744. Five states (Florida, Iowa, Ohio, Pennsylvania, and
Wisconsin) account for three quarters (72%) of the money.

A mere 1% of the money was spent in the remaining 34 of the 51 juris-
dictions entitled to vote in presidential elections. The 1% was split among
11 jurisdictions, while nothing at all was spent in 23 states.

Advertising expenditures were similarly concentrated during the ear-
lier part of the presidential campaign period.*

Candidate travel is another way to identify battleground states. The
major-party presidential or vice-presidential candidates appeared at 307

2 The period covered was October 2 to November 4, 2004. See FairVote. 2005. Who Picks
the President? Takoma Park, MD: The Center for Voting and Democracy.
www.fairvote.org/whopicks. See also http://www.cnn.com/ELECTION/
2004/special/president/campaign.ads/.

21 An article by Chuck Todd in the New York Times (November 3, 2004) reported that five
states accounted for 66% of the TV ad spending over the entire campaign period ($380
million of the $575 million spent).
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Table 1.2 THE 16 STATES RECEIVING 92% OF THE VISITS BY THE PRESIDENTIAL
AND VICE-PRESIDENTIAL CANDIDATES

STATE CAMPAIGN EVENTS
Florida 61
Ohio 48
lowa 37
Wisconsin 31
Pennsylvania 23
Michigan 19
Minnesota 14
Colorado 10
Nevada 7
New Hampshire 6
New Mexico 6
Oregon 5
Missouri 5
Arizona 4
New Jersey 4
California 2
Total 282

campaign events in the last month of the 2004 campaign. These 307
events were concentrated in 27 states.” If one excludes from considera-
tion the six states receiving only one visit,” the home states of the four
candidates,* and the District of Columbia (where all four candidates had
day jobs),” 92% of the 307 campaign events were concentrated in just 16
states (as shown in table 1.2). Two thirds (200 of the 307) of the events
were concentrated in Florida, Ohio, Iowa, Wisconsin, and Pennsylvania
(the same five states that accounted for three quarters of the money).
As can be seen from table 1.2, 35 (over two thirds) of the 51 juris-
dictions entitled to vote in presidential elections cumulatively received

2 For simplicity, we often refer to the District of Columbia as a “state” in this book. The
23rd Amendment provides that the District of Columbia’s three electoral votes “shall be
considered, for the purposes of the election of President and Vice President, to be elec-
tors appointed by a state.”

2 Hawaii, Kansas, Maine, Maryland, West Virginia, and New York.

24 There were four events in Texas (Bush’s home state) and Massachusetts (Kerry), three
in Wyoming (Cheney), and two in North Carolina (Edwards).

% There were six events in the District of Columbia.
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Table 1.3 NINETEEN CLOSE STATES IN THE 2000 PRESIDENTIAL ELECTION

STATE ELECTORAL VOTES DEMOCRATIC PERCENTAGE
Louisiana 9 46.06%
Arizona 8 46.72%
West Virginia 5 46.76%
Arkansas 6 47.20%
Tennessee 11 48.04%
Nevada 4 48.14%
Ohio 21 48.18%
Missouri 11 48.29%
New Hampshire 4 49.33%
Florida 25 50.00%
New Mexico 5 50.03%
Wisconsin 11 50.12%
lowa 7 50.16%
Oregon 7 50.24%
Minnesota 10 51.29%
Pennsylvania 23 52.15%
Michigan 18 52.63%
Maine 4 52.75%
Washington 11 52.94%
Total 200

only 8% of the campaign visits. Almost half of the states received no visits
at all.

In short, polling, advertising, and campaigning are not merely skewed
toward about a dozen and a half states in presidential campaigns, but
the remaining two thirds of the states are, for all practical purposes,
excluded from the campaign. They are mere spectators in the election
process.

Not surprisingly, this concentration of polling, advertising, and travel
corresponds closely to the states where the presidential election was
close. Table 1.3 shows the 19 states in which the two-party vote for
President was between 46% and 54% in the 2000 presidential election,
starting with the least Democratic state.*

% Not all of the states in the tables are full-fledged battleground states. The 2004 Kerry cam-
paign made efforts to pick up three states that Bush had carried in 2000 (Missouri,
Colorado, and Nevada), and the 2004 Bush campaign made similar efforts to reverse the
2000 results in Delaware, Washington, New Jersey, and Oregon. Nonetheless, as the 2004
campaign progressed, it became apparent that none of these states would actually change
hands. By the end of the campaign, there were few actual battleground states.
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Table 1.4 SIXTEEN CLOSE STATES IN THE 2004 PRESIDENTIAL ELECTION

STATE ELECTORAL VOTES* DEMOCRATIC PERCENTAGE
Missouri 11 46.33%
Colorado 9 47.35%
Florida 27 A47.47%
Nevada 5 48.67%
Ohio 20 48.75%
New Mexico 5 49.42%
lowa 7 49.54%
Wisconsin 10 50.20%
New Hampshire 4 50.68%
Pennsylvania 21 51.13%
Michigan 17 51.73%
Minnesota 10 51.76%
Oregon 7 51.97%
New Jersey 15 53.13%
Washington 11 53.60%
Delaware 3 53.82%
Total 182

Figure 1.1 Sixteen close states in the 2004 presidential election

%" Some states in tables 1.3 and 1.4 have a different number of electoral votes because of
the reallocation of electoral votes resulting from the 2000 federal census.
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Table 1.4 and figure 1.1 show the 16 states in which the two-party
vote for President was between 46% and 54% in the 2004 presidential elec-
tion, starting with the least Democratic state.

The 16 states in table 1.4 and figure 1.1 together represent 182 elec-
toral votes—34% of the total (5638).

Because each state receives one electoral vote for each of its U.S.
Representatives, the Founding Fathers expected that the Constitution’s
formula for allocating electoral votes would give the most populous
states the greatest amount of influence in presidential elections. Glances
at tables 1.1 through 1.4 and figure 1.1 show that the Founders did not
achieve this objective. Large states are not necessarily important in pres-
idential elections. Six of the nation’s 10 most populous states (California,
Texas, New York, Illinois, New Jersey, and North Carolina) are non-com-
petitive in presidential elections. Non-competitive states—regardless of
their size or number of electoral votes—simply do not matter in presi-
dential elections.

The Founders’ intended allocation of political influence in favor of
the most populous states was not achieved because of the cumulative
effect of the nearly universal adoption by the states of the winner-take-all
rule. Political power resides in the scattered collection of states of vari-
ous sizes where the popular vote happens to be closely divided—that is,
the battleground states. In short, the Founders’ attempt to allocate polit-
ical influence was trumped by the decisions—taken separately by the
individual states—to adopt the winner-take-all rule.

The less populous states are similarly affected by the statewide win-
ner-take-all rule. As part of the political compromise that led to the
Constitution, the Founding Fathers intended to confer a certain amount
of extra influence on the less populous states by giving every state a
bonus of two electoral votes corresponding to its two U.S. Senators.*
Again, tables 1.1 through 1.4 and figure 1.1 show that the Founding
Fathers did not achieve their objective. Because small states are apt to be
one-party states, 12 of the 13 (92%) least populous states are non-
competitive in presidential elections. Non-competitive states—with or
without a bonus of two extra electoral votes—simply do not matter in

% In present-day terms, about 81% of the current pool of 538 electoral votes are allocated
according to population. The 13 smallest states collectively possess about 4% of the
nation’s population and have 8% of the electoral votes (44 of 538).
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presidential politics. The Founders’ intended allocation of political
influence was not achieved because the political effect of the mathemat-
ical bonus provided by the Constitution was trumped by the nearly uni-
versal adoption by the states of the winner-take-all rule.

The effective disenfranchisement of voters in two thirds of the states
has additional negative effects.

First, the absence of a meaningful presidential campaign in two
thirds of the states diminishes voter turnout in those states. A 2005
Brookings Institution report entitled Thinking About Political
Polarization pointed out:

“The electoral college can depress voter participation in
much of the nation. Overall, the percentage of voters who
participated in last fall’s election was almost 5 percent higher
than the turnout in 2000. Yet, most of the increase was limit-
ed to the battleground states. Because the electoral college
has effectively narrowed elections like the last one to a quad-
rennial contest for the votes of a relatively small number of
states, people elsewhere are likely to feel that their votes
don’t matter.”**

Second, diminished voter turnout in presidential races in non-com-
petitive states weakens the candidates of the state’s minority party for
state and local offices, thereby making the state even less competitive in
the future. In turn, political divisiveness may be increased because a lack
of competition may increase the influence of each party’s fringe elements.

The number of battleground states has been declining for many
decades, and this decline appears to be continuing, as detailed in The
Shrinking Battleground by the Center for Voting and Democracy.™

¥ Nivola, Pietro S. 2005. Thinking About Political Polarization. Washington, DC: The
Brookings Institution. Policy Brief 139. January 2005.

30 Voter turnout is adversely affected in non-competitive states because voters of both par-
ties in non-competitive states realize that their votes do not matter in presidential elec-
tions. As reported by the Committee for the Study of the American Electorate, “Turnout
in battleground states increased by 6.3 percentage points, while turnout in the other
states (and the District of Columbia) increased by only 3.8 percentage points.”
Committee for the Study of the American Electorate (2004). “President Bush,
Mobilization Drives Propel Turnout to Post-1968 High.” November 4, 2004.

31 FairVote. 2005. The Shrinking Battleground: The 2008 Presidential Election and
Beyond. Takoma Park, MD: The Center for Voting and Democracy.
www.fairvote.org/shrinking.
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Table 1.5 PRESIDENTIAL ELECTIONS IN WHICH THE CANDIDATE WITH MOST
POPULAR VOTES DID NOT WIN THE PRESIDENCY

POPULAR
POPULAR VOTES
VOTES FOR THE
CANDIDATE FOR THE CANDIDATE
WITH CANDIDATE CANDIDATE WHO PLACED
THE MOST WITH WITH SECOND
POPULAR THE MOST THE MOST IN THE POPULAR
VOTES ELECTORAL POPULAR POPULAR VOTE
YEAR NATIONWIDE VOTES VOTES VOTE DIFFERENCE
1824 Andrew Jackson John Q. Adams 151,271 113,122 38,149

1876 Samuel J. Tilden Rutherford B. Hayes 4,288,191 4,033,497 254,694
1888 Grover Cleveland Benjamin Harrison 5,539,118 5,449,825 89,293
2000 Al Gore George W. Bush 50,992,335 50,455,156 537,179

1.2.2 The Current System Does Not Accurately Reflect the
Nationwide Popular Vote

Of the 55 presidential elections between 1789 and 2004, there have been

four elections—approximately once every five decades—in which the

candidate with the most popular votes nationwide did not win the

Presidency (table 1.5).*

In the past six decades, there have been six presidential elections in
which a shift of a relatively small number of votes in one or two states
would have elected a presidential candidate who lost the popular vote
nationwide. In 1976, for example, Jimmy Carter led Gerald Ford by
1,682,970 votes nationwide; however, a shift of 3,687 votes in Hawaii and
5,559 votes in Ohio would have elected Ford. As shown in table 1.6, there
has been an average of one problematic election each decade.”

In 2004, President George W. Bush was ahead by about 3,500,000 pop-
ular votes nationwide on election night; however, the outcome of the
election remained in doubt until Wednesday morning because it was not
clear which candidate was going to win Ohio’s 20 electoral votes. In the
end, Bush received 118,785 more popular votes than Kerry in Ohio,* thus
winning all of the state’s 20 electoral votes and ensuring his reelection.

% Congressional Quarterly. 2002. Presidential Elections 1789-2002. Washington, DC: CQ
Press.

3 Congressional Quarterly. 2002. Presidential Elections 1789-2002. Washington, DC: CQ
Press.

3 Ohio Certificate of Ascertainment, December 6, 2004.
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Table 1.6 SIX PROBLEMATIC PRESIDENTIAL ELECTIONS IN THE PAST

SIX DECADES
ELECTORAL POPULAR
VOTES ELECTORAL VOTE
RECEIVED VOTES SWITCH
BY RECEIVED THAT WOULD
NATIONWIDE NATIONWIDE BY HAVE
POPULAR  ELECTORAL POPULAR POPULAR ELECTORAL CHANGED
VOTE VOTE VOTE VOTE VOTE THE

YEAR WINNER WINNER LEAD WINNER WINNER OUTCOME
2004 Bush Bush 3,319,608 286 286 59,393 in Ohio
2000 Gore Bush 537,179 267 271 269 in Florida
1976 Carter Carter 1,682,970 297 297 5,559 in Ohio
and 3,687
in Hawaii
1968 Nixon Nixon 510,645 301 301 10,245 in
Missouri and
67,481 in
lllinois
1960 Kennedy Kennedy 114,673 303 303 4,430 in
Illinois and
4,782 in
South Carolina
1948 Truman Truman 2,135,570 303 303 3,554 in Ohio
and 42,835

in New Jersey

However, if 59,393 Bush voters in Ohio had switched in 2004, Kerry would
have ended up with 272 electoral votes (two more than the 270 required
to be elected to the Presidency). The 59,393 Bush voters in Ohio were
decisive, whereas Bush’s 3,500,000-vote nationwide lead was irrelevant.®

The illusion of closeness in 2004 resulted from the statewide winner-take-

all system used in Ohio—not because the election was genuinely close on

the basis of the nationwide popular vote.

Given the relative closeness of the five most recent presidential elec-

tions and the current closely divided political environment, additional

problems with the electoral system should be considered probable.

% Ohio was not the only key state in the Electoral College in 2004. A switch of 6,743 votes
in Iowa (with 7 electoral votes), 4,295 in New Mexico (with 5 electoral votes), and
10,784 in Nevada (with 5 electoral votes) would have given George W. Bush and John
Kerry each 269 electoral votes. If this switch of 21,822 popular votes had occurred, the
presidential election would have been thrown into the House of Representatives (with
each state casting one vote and states with an equal division casting no vote), and the
vice-presidential election would have thrown into the Senate (with each Senator having
one vote).
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Interestingly, the 1991 book Wrong Winner: The Coming Debacle in the
Electoral College by David Abbott and James P. Levine® predicted that
emerging political and demographic trends would lead to an increasing
number of elections in which the candidate with the most popular votes
nationwide would not win a majority in the Electoral College.

1.2.3 Not Every Vote Is Equal

There are numerous examples of large disparities in the value of votes
under the statewide winner-take-all system. For example, Gore won five
electoral votes by carrying New Mexico by 365 popular votes in the 2000
presidential election, whereas Bush won five electoral votes by carrying
Utah by 312,043 popular votes—an 855-to-1 disparity in the importance
of a vote.

In 2000, George W. Bush received 2,912,790 popular votes in Florida,
whereas Al Gore received 2,912,353—a difference of 537 popular votes.
Meanwhile, Gore had a nationwide lead of 537,179 popular votes. Gore’s
shortfall of 537 votes in Florida was less than 1/1000th of Gore’s nation-
wide lead of 537,179 votes. However, under the winner-take-all rule in
effect in Florida, Bush’s 537-vote lead in Florida entitled him to all of
Florida’s 25 electoral votes, thereby giving him the Presidency.”

The large differences in the value of a vote in various states in presi-
dential elections has the additional negative side effect of increasing the
likelihood of contested presidential elections and recounts. Because the
statewide winner-take-all system divides the nation’s 122,000,000 popular
votes into 51 separate pools, it regularly manufactures artificial crises
even when the nationwide popular vote is not particularly close. There
are fewer opportunities for razor-thin outcomes when there is one single
large pool of votes than when there are 51 separate smaller pools.

The 2000 presidential election is remembered as having been close
because George W. Bush’s popular vote in Florida was a mere 537 more
than Gore’s statewide total. There was, however, nothing particularly
close about the 2000 election on the basis of the nationwide popular vote.
Al Gore’s nationwide lead of 537,179 popular votes was larger than, for

3 Abbott, David W. and Levine, James P. 1991. Wrong Winner: The Coming Debacle in the
Electoral College. Westport, CT: Praeger.

% George W. Bush received 271 electoral votes when the Electoral College met in
December 2000—one more than the minimum required for election.
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example, Nixon’s lead of 510,314 in 1968 and Kennedy’s lead of 118,574 in
1960.% The closeness of the 2000 presidential election was an artificial cri-
sis manufactured by Florida’s use of the statewide winner-take-all system.

In the controversial 1876 presidential election, Democrat Samuel J.
Tilden received 4,288,191 popular votes—254,694 more than the 4,033,497
popular votes received by Rutherford B. Hayes. Tilden’s lead
of 3.06% was substantial. It was, for example, greater than George W.
Bush’s popular vote lead of 2.8% in 2004. The 1876 election is remembered
as having been close because Hayes's one-vote lead in the Electoral
College resulted from his winning several states by extremely narrow
margins:

¢ 889 votes in South Carolina,

e 922 votes in Florida,

¢ 1,050 votes in Oregon,

¢ 1,075 votes in Nevada, and

e 2,798 votes in California.”
The closeness of the 1876 election was an artificial crisis created by the
statewide winner-take-all system—it was not due to anything particular-
ly close about the nationwide popular vote for President.

The six problematic presidential elections in the past six decades
(table 1.6) are reminders that the operation of the winner-take-all system
in 51 separate jurisdictions makes razor-thin margins more likely and
electoral fraud more rewarding. As Senator Birch Bayh said in a Senate
speech in 1979:

“[O]ne of the things we can do to limit fraud is to limit the
benefits to be gained by fraud.

“Under a direct popular vote system, one fraudulent vote
wins one vote in the return. In the electoral college system,
one fraudulent vote could mean 45 electoral votes, 28 elec-
toral votes.™

3 Congressional Quarterly. 2002. Presidential Elections 1789-2002. Washington, DC: CQ
Press. Pages 146 and 148.

% Congressional Quarterly. 2002. Presidential Elections 1789-2002. Washington, DC: CQ
Press. Page 125.

4 Congressional Record. March 14, 1979. Page 5000.
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1.3 NATIONWIDE POPULAR ELECTION AS A REMEDY FOR THE

SHORTCOMINGS OF THE CURRENT SYSTEM
Nationwide popular election of the President is the only system that

¢ makes all states competitive,

¢ guarantees that the candidate with the most popular votes
nationwide wins the Presidency, and

¢ makes every vote equal.

The authors of this book believe that George W. Bush’s lead of 3.5 mil-
lion popular votes in 2004 should alone have guaranteed him the
Presidency in 2004—regardless of who ended up carrying Ohio. Similarly,
Al Gore’s lead of 537,179 alone should have been sufficient to elect him as
President in 2000—regardless of whether one candidate or the other car-
ried Florida by 537 votes.

1.4 FORTUITOUS CONVERGENCE OF FACTORS FAVORING REFORM AT

THE PRESENT TIME
There is, at the present time, a fortuitous convergence of factors favor-
ing reform of the current system.

First, the public has come to realize that voters are effectively disen-
franchised in presidential elections in about two thirds of the states.
Because of the closeness of the last five presidential elections, the media
has spotlighted the operation of the winner-take-all rule and the notion of
reliably “red” states, reliably “blue” states, and battleground states. In
addition, the six problematic presidential elections in the past six
decades (table 1.6) have further focused public attention on the mechan-
ics of the Electoral College.

Second, neither major political party gains a partisan advantage from
the small states. The small states have been equally divided between the
major political parties in the five most recent presidential elections (1988
through 2004).

e Six of the 13 smallest states (Alaska, Idaho, Montana,
North Dakota, South Dakota, and Wyoming) have almost
always given their combined 19 electoral votes to the
Republican presidential candidate.*

41 Among the six Republican-leaning small states, the one exception was that Clinton car-
ried Montana in 1992.
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e Six other small jurisdictions (Delaware, the District of
Columbia, Hawaii, Maine, Rhode Island, and Vermont)
have almost always given their combined 21 electoral votes
to the Democratic presidential candidate.*

¢ One small state (New Hampshire) is a battleground state
that has gone Republican three times and Democratic
twice.

As it happens, the small states are disadvantaged by the statewide
winner-take-all rule to a considerably greater degree than the larger ones.
Overall, two thirds of the states have been politically non-competitive in
the last five presidential elections, whereas 92% (12 of the 13) of the
smallest states have been non-competitive.

The 13 smallest states have a combined population of 11,448,957.%
Coincidentally, Ohio has almost the same population (11,353,140) as the
13 smallest states combined. Excluding the one competitive small state
(New Hampshire) from consideration, the Constitution gives 40 electoral
votes to the 12 non-competitive small states (16 electoral votes warrant-
ed by population and 24 bonus electoral votes). The Constitution gives
Ohio only 20 electoral votes—half as many as the 12 non-competitive
small states. If it were true that the two-vote bonus enhanced the
influence of small states, the 12 small states should exert considerably
more influence than Ohio in presidential elections. This is not, of course,
the case. The battleground state of Ohio (with its “mere” 20 electoral
votes) is very important in presidential elections, whereas the 12 non-
competitive small states (with their seemingly hefty cache of 40 electoral
votes) are irrelevant.* Table 1.2 (on 2004 campaign events) dramatically
shows the irrelevance of the 12 non-competitive small states in presiden-
tial elections—there was not one visit by any major-party presidential or
vice-presidential candidate to those states. Almost none of the
$237,423,744 in table 1.1 was spent in the 12 non-competitive small states.

2 Among the six Democratic-leaning small states, the three exceptions were that, in 1988,
George H. W. Bush carried Delaware, Maine, and Vermont.

43 Unless otherwise stated, population figures in this book refer to the 2000 federal
census.

“ The 12 non-competitive small states have 16 electoral votes warranted by population
plus 24 bonus electoral votes, for a total of 40.
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The nearly universal use by other states of the winner-take-all rule
has trumped the voices of the 11 million people in the 12 non-competitive
small states and has also trumped the potential benefit of the two-vote
bonus that each state receives in the Electoral College.

In short, the two-vote bonus established by the Constitution to
enhance the influence of the small states exists today in form,; however,
the nearly unanimous use by the states of the winner-take-all rule robs
these bonus electoral votes of any political substance. If, hypothetically,
the Constitution had given each state a bonus of four electoral votes
(instead of just two), the 12 non-competitive small states would then col-
lectively have 64 electoral votes (16 warranted by population plus 48
bonus electoral votes). Even then, these states still would not have any
meaningful influence in presidential elections. A competitive state, such
as Ohio with only 20 electoral votes, would remain far more important in
terms of practical politics than the 12 non-competitive small states.
Political power in a system based on the statewide winner-take-all rule
comes from being a closely divided battleground state—not from mathe-
matical bonuses.

The argument that the Electoral College confers an enormous
amount of influence on the most populous states is another superficially
plausible and arithmetically correct argument that simply does not reflect
political reality. A large state (such as California, Texas, or New York)
receives electoral votes approximately in direct proportion to its popula-
tion. The Constitution allocates 81% of the electoral votes according to
population.® If size mattered, the nation’s three most populous states
(California, Texas, and New York) would be at center stage in presiden-
tial elections. But this is not the case. The political reality is that these
three largest states suffer from the same spectator status as the 12 non-
competitive small states—none has mattered in presidential elections for
decades. If, hypothetically, California, Texas, and New York were to sud-
denly each acquire 10 extra electoral votes, they still would not matter in
presidential elections. Presidential candidates would continue to take the

5 Out of the 538 electoral votes, the 435 corresponding to the 435 U.S. Representatives are
allocated according to population.
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non-competitive states for granted and to concentrate on the closely
divided battleground states.

Civics books often recite the argument that a vote in a small state is
worth more than a vote in a large state because of the bonus of two
electoral votes that each state receives in the Electoral College. The
argument is that a Wyoming vote is worth 3.74 times that of a California
vote because one electoral vote corresponds to 164,594 people in
Wyoming, compared to 615,848 people in California.*® This argument is
arithemetically and legally correct, but it does not reflect political reali-
ty. A vote in a small state such as Wyoming and a vote in a large state
such as California simply do not matter because everyone knows, well in
advance of the voting in November, which candidate will win the elec-
toral votes from those states. From the perspective of presidential can-
didates operating under the winner-take-all system, a vote in Wyoming is
equal to a vote in California in presidential elections—both are equally
worthless.

Third, there has been long-standing support for nationwide popular
election among the public and from members of Congress in both politi-
cal parties from small, medium, and large states in all parts of the coun-
try. As shown in appendix S of this book, there has been at least one
Senator or Representative in each of the 50 states who has either spon-
sored a bill for nationwide popular election or voted for nationwide pop-
ular election of the President in a roll call vote in Congress.

1.5 ROADMAP OF THIS BOOK

Chapter 2 of this book describes the current system of electing the
President, including the federal constitutional and statutory provisions that
govern presidential elections (section 2.1). Section 2.2 reviews the history of
the various methods that the states have used over the years to elect their
presidential electors, and section 2.3 discusses present-day methods.

%6 Wyoming has a population of 493,782 (according to the 2000 federal census) and has
three electoral votes (one warranted by population plus its two-vote bonus). California
(with a population of 33,871,648) has 55 electoral votes (53 warranted by population
plus its two-vote bonus). Thus, one electoral vote corresponds to 164,594 people in
Wyoming, compared to 615,848 people in California.
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The chapter also discusses the certification of the popular vote for
President by the states (section 2.4), the meeting of the Electoral College
in mid-December (section 2.5), the certification of the votes cast by the
presidential electors (section 2.6), and the counting of the electoral votes
in Congress (section 2.7). The chapter also covers write-in voting for
President (section 2.8), voting for individual presidential electors (section
2.9), fusion voting in presidential races (section 2.10), unpledged
presidential electors (section 2.11), and faithless presidential electors
(section 2.12).

Chapter 2 identifies five salient features of present-day presidential
elections that did not exist or that were not prominent at the time of rat-
ification of the U.S. Constitution, namely

¢ popular voting for presidential electors,

¢ the non-deliberative nature of the Electoral College,

¢ the statewide winner-take-all rule,

e nomination of presidential candidates by political parties,
and

¢ the short presidential ballot.

As chapter 2 demonstrates, these present-day features of the system
evolved over a period of many decades as a result of the piecemeal pas-
sage of laws by individual states and the emergence of political parties.
As summarized in section 2.13, none of these features is contained in the
U.S. Constitution or any federal law. None reflects a consensus of the
Founding Fathers. None came into being because of the adoption of any
federal constitutional amendment. Instead, these features came into exis-
tence because the states used the built-in flexibility of the Constitution to
make them part of our present-day political landscape.

Chapter 3 examines the three most prominent approaches to presi-
dential election reform that have been proposed in the form of a federal
constitutional amendment, including

e fractional proportional allocation of electoral votes (sec-
tion 3.1),

e district allocation of electoral votes (section 3.2), and

¢ nationwide popular election (section 3.3).

Each of these three proposed approaches is examined in light of
three criteria:
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e whether the proposed approach accurately reflects the
nationwide popular vote;

¢ whether the proposed approach makes every state compet-
itive; and

e whether every vote is equal.

Chapter 4 examines the two most prominent approaches to presi-
dential election reform that can be enacted at the state level (i.e., without
a federal constitutional amendment and without action by Congress),
namely

¢ the whole-number proportional approach (section 4.1), and
¢ the congressional-district approach (section 4.2).

Again, each proposed approach is examined in light of the above
three criteria.

Chapter 5 provides background on interstate compacts—the con-
tractual arrangement authorized in the Constitution by which states can
act in concert to address an issue that cannot be readily solved by unilat-
eral action. The chapter begins with the constitutional basis for interstate
compacts starting with the Articles of Confederation (section 5.1), the
legal standing of compacts (section 5.2), and the history of compacts
(section 5.3). The chapter then covers the wide variety of subjects
addressed by compacts (section 5.4), the variety of parties that may par-
ticipate in compacts (section 5.5), the procedures for drafting, negotiat-
ing, and formulating compacts (section 5.6), the methods by which a state
may adopt an interstate compact (section 5.7), and the contingent nature
of compacts (section 5.8). Section 5.9 discusses congressional involve-
ment in interstate compacts and the process of congressional consent;
section 5.10 discusses the effect of congressional consent; section 5.11
gives examples of compacts that are contingent on the enactment of fed-
eral legislation; and section 5.12 gives examples of compacts that do not
require congressional consent. Section 5.13 discusses enforcement of
compacts; section 5.14 discusses amendments to compacts; section 5.15
discusses the duration of compacts and the process of terminating and
withdrawing from compacts; section 5.16 discusses administration of
compacts; and section 5.17 discusses the style of drafting compacts.
Section 5.18 compares treaties and compacts; section 5.19 compares uni-
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form state laws and compacts; and section 5.20 compares federal multi-
state commissions and compacts. The future of interstate compacts is
discussed in section 5.21.

Chapter 6 presents the authors’ proposal to reform the presidential
election process—an interstate compact entitled the “Agreement Among
the States to Elect the President by National Popular Vote.” The compact
is a proposed state law. The compact would not become immediately
effective when any one or two states enact it. Instead, the compact would
come into effect only after it is enacted by states collectively possessing
a majority of the electoral votes (i.e., 270 of the 538 electoral votes).

The proposed compact would not change any state’s internal proce-
dures for conducting or counting its presidential vote. After the people
cast their ballots in early November of presidential election years, the
popular vote counts from all 50 states and the District of Columbia would
be added together to obtain a national grand total for each presidential
slate. At the present time, the Electoral College reflects the voters’ state-
by-state choices for President or, in the cases of Maine and Nebraska, the
voters’ district-wide choices. The compact would change the Electoral
College from an institution that reflects the voters’ state-by-state choices
or district-wide choices into a body that reflects the voters’ nationwide
choice. Specifically, the proposed compact specifies that each member
state will award all of its electoral votes to the presidential candidate who
received the largest total number of popular votes in all 50 states and the
District of Columbia. Because the compact would become effective only
when it encompasses states collectively possessing a majority of the elec-
toral votes, the presidential candidate receiving the most popular votes in
all 50 states and the District of Columbia would be guaranteed enough
electoral votes in the Electoral College to be elected.

Note that membership in the proposed compact is not required for
the popular votes of a state to count. Every state’s popular vote is includ-
ed on an equal footing in the nationwide total regardless of whether the
state is a member of the compact. Note also that the political complex-
ion of the states belonging to the compact does not affect the outcome
produced by the compact. The presidential candidate receiving the most
popular votes in all 50 states and the District of Columbia is ensured
enough electoral votes (that is, at least 270 of the 538) to be elected
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to the Presidency regardless of what states happen to belong to the
compact.
Chapter 7 outlines a possible timeline for securing adoption of the
proposed interstate compact.
Chapter 8 addresses several legal questions concerning the proposed
interstate compact, namely
¢ Is the subject matter of the proposed compact appropriate
for an interstate compact (section 8.1)7
e May the citizen-initiative process be used to enact interstate
compacts in general (section 8.2)?
e May the citizen-initiative process be used to enact a state
law concerning the manner of choosing presidential elec-
tors (section 8.3)?
¢ Does the proposed compact encroach on the power of non-
member states (section 8.4)7
e Does the proposed compact impermissibly delegate a
state’s sovereign power (section 8.5)7
¢ Is the six-month blackout period for withdrawals from the
proposed compact enforceable (section 8.6)?
Chapter 9 addresses various administrative aspects of the proposed
interstate compact.
¢ Does the proposed compact impose any significant addi-
tional financial cost or administrative burdens on a state’s
election officials (section 9.1)?
¢ How would recounts be handled (section 9.2)?
Chapter 10 is the epilogue.

1.6 SOURCES OF ADDITIONAL INFORMATION

There is a large literature analyzing the arguments for and against the
current electoral system and possible alternatives. This book limits its
discussion of the various possible approaches to three criteria that seem
particularly pertinent to the electoral system at the present time—
namely whether a particular approach makes every state competitive
in presidential elections; whether the approach accurately reflects
the nationwide popular vote; and whether the approach makes every
vote equal.
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Additional information is available from a variety of sources. The

congressional hearings held in 1967, 1969,%% 1975 1977, 1979,
1993, and 1999” contain numerous detailed discussions of the current

system and its alternatives from various experts, members of the public,

organizations, and members of Congress. Books on these same subjects

include:

47

55

U.S. Senate Committee on the Judiciary. 1967. Election of the President: Hearings on
S.J. Res. 4, 7, 11, 12, 28, 58, 62, 138 and 139, 89th Congress; and S.J. Res. 2, 3, 6, 7,
12, 15, 21, 25, 55, 84, and 86. 89th Congress, 2nd Session and 90th Congress, 1st
Session. February 28-August 23, 1967. Washington, DC: U.S. Government Printing
Office.

U.S. House of Representatives Committee on the Judiciary. 1969. Electoral College
Reform: Hearings on H.J. Res. 179, H.J. Res. 181, and Similar Proposals to Amend
the Constitution Relating to Electoral College Reform. 91st Congress, 1st Session.
February 5, 6, 19, 20, 26, and 27; March 5, 6, 12, and 13, 1969. Washington, DC: U.S.
Government Printing Office.

U.S. Senate Committee on the Judiciary. 1969. Electing the President: Hearings on S.J.
Res. 1, S.J. Res. 2, S.J. Res. 4, S.J. Res. 12, S.J. Res. 18, S.J. Res. 20, S.J. Res 25, S.J.
Res. 30, S.J. Res 31, S.J. Res 33, S.J. Res 71, and S.J. Res 72 to Amend the
Constitution Relating to Electoral College Reform. 91st Congress, 1st Session. January
23-24, March 10, 11, 12, 13, 20, 21, April 30, May 1-2, 1969. Washington, DC: U.S.
Government Printing Office.

U.S. Senate Commiittee on the Judiciary. 1969. Direct Popular Election of the President:
Report, with Additional Minority, Individual, and Separate Views on H.J. Res. 681,
Proposing an Amendment to the Constitution of the United Stales Relating to the
Election of the President and Vice President. 91st Congress, 1st Session. Washington,
DC: U.S. Government Printing Office.

U.S. Senate Committee on the Judiciary. 1975. Direct Popular Election of the President:
Report (to Accompany S.J. Res. 1). 94th Congress, 1st Session. Washington, DC: U.S.
Government Printing Office.

U.S. Senate Committee on the Judiciary. 1977. The Electoral College and Direct
Election: Hearings on the Electoral College and Direct Election of the President and
Vice President (S.J. Res. 1, 8, and 18): Supplement. 95th Congress, 1st Session. July
20, 22, and 28, and August 2, 1977. Washington, DC: U.S. Government Printing Office.

U.S. Senate Committee on the Judiciary. 1979. Direct Popular Election of the President
and Vice President of the United States: Hearings on S.J. Res. 28, Joint Resolution
Proposing an Amendment to the Constitution to Provide for the Direct Popular
Election of the President and Vice President of the United States. 96th Congress, 1st
Session. March 27 and 30, April 3 and 9, 1979. Washington, DC: U.S. Government
Printing Office.

U.S. Senate Committee on the Judiciary. 1993. The Electoral College and Direct Election
of the President: Hearing on S.J. Res. 297, S.J. Res. 302, and S.J. Res 312, Measures
Proposing Amendments to the Constitution Relating to the Direct Election of the
President and Vice President of the United States. 102nd Congress, 2nd Session. July
22, 1992. Washington, DC: U.S. Government Printing Office.

U.S. House Commiittee on the Judiciary. 1999. Proposals for Electoral College Reform.:
Hearing on H.J. Res. 28 and H.J. Res. 43. 105th Congress, 1st Session. September 4,
1997. Washington, DC: U.S. Government Printing Office.
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e Wrong Winner: The Coming Debacle in the Electoral
College by David Abbott and James P. Levine (1991),%

e Choice of the People? Debating the Electoral College by
Judith A. Best (1996),”

e The Case Against Direct Election of the President: A
Defense of the Electoral College by Judith Vairo Best
(1975),%

e Why the Electoral College Is Bad for America by George C.
Edwards III (2004),%

e The Importance of the Electoral College by George Grant
(2004),%

e Securing Democracy: Why We Have an Electoral College, a
collection of articles edited by Gary L. Gregg II (2001),*

e The Electoral College by Suzanne LeVert (2004),%

e The Politics of Electoral College Reform by Lawrence D.
Longley and Alan G. Braun (1972),%

e The People’s President: The Electoral College in American
History and Direct-Vote Alternative by Neal R. Peirce
(1968),*

e Enlightened Democracy: The Case for the Electoral College
by Tara Ross (2004),%

5 Abbott, David W. and Levine, James P. 1991. Wrong Winner: The Coming Debacle in the
Electoral College. Westport, CT: Praeger.

57 Best, Judith A. 1996. Choice of the People? Debating the Electoral College. Lanham, MD:
Rowman & Littlefield.

5 Best, Judith Vairo. 1975. The Case Against Direct Election of the President: A Defense
of the Electoral College. Ithaca, NY: Cornell University Press.

% Edwards, George C. III. 2004. Why the Electoral College Is Bad for America. New
Haven, CT: Yale University Press.

% Grant, George. 2004. The Importance of the Electoral College. San Antonio, TX: Vision
Forum Ministries.

% Gregg, Gary L. II (editor). 2001. Securing Democracy: Why We Have an Electoral
College. Wilmington, DE: ISI Books.

82 LeVert, Suzanne. 2004. The Electoral College. New York, NY: Franklin Watts.

% Longley, Lawrence D. and Braun, Alan G. 1972. The Politics of Electoral College Reform.
New Haven, CT: Yale University Press.

% Peirce, Neal R. 1968. The People’s President: The Electoral College in American
History and Direct-Vote Alternative. New York, NY: Simon and Schuster.

% Ross, Tara. 2004. Enlightened Democracy: The Case for the Electoral College. Los
Angeles, CA: World Ahead Publishing Company.
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e Choosing a President, a collection of articles edited by Paul
D. Schumaker and Burdett A. Loomis (2002),%

e History of American Presidential Elections 1878-2001 an
11-volume collection of articles edited by Arthur M.
Schlesinger, Jr. and Fred L. Israel (2002),

e A History of the Presidency from 1788 to 1897%® and A
History of the Presidency from 1897 to 1916 by Edward
Stanwood (1924),% and

e The Electoral College by Lucius Wilmerding (1958).™

Among books that have come out since the 2000 presidential elec-
tion, the 2004 book Enlightened Democracy: The Case for the Electoral
College™ contains some of the clearest arguments supporting the existing
system. On the other side of the argument, the 2004 book Why the
Electoral College Is Bad for America™ is noteworthy because it closely
examines and analyzes many of the most commonly invoked arguments
in favor of the existing system—such as protection of federalism and pro-
tection of state interests.

The Center for Voting and Democracy (FairVote) published two
insightful reports on presidential elections in 2005:

e The Shrinking Battleground: The 2008 Presidential
Election and Beyond™ and

e Who Picks the President?™

% Schumaker, Paul D. and Loomis, Burdett A. (editors). 2002. Choosing a President. New
York, NY: Chatham House Publishers.

7 Schlesinger, Arthur M., Jr. and Israel, Fred L. (editors). 2002. History of American
Presidential Elections 18758-2001. Philadelphia, PA: Chelsea House Publishers. 11
volumes.

% Stanwood, Edward. 1924. A History of the Presidency from 1788 to 1897. Boston, MA:
Houghton Mifflin Company.

% Stanwood, Edward. 1916. A History of the Presidency from 1897 to 1916. Boston, MA:
Houghton Mifflin Company.

™ Wilmerding, Lucius, Jr. 1958. The Electoral College. Boston, MA: Beacon Press.

™ Ross, Tara. 2004. Enlightened Democracy: The Case for the Electoral College. Los
Angeles, CA: World Ahead Publishing Company.

2 Edwards, George C. III. 2004. Why the Electoral College Is Bad for America. New
Haven, CT: Yale University Press.

™ FairVote. 2005. The Shrinking Battleground: The 2008 Presidential Election and
Beyond. Takoma Park, MD: The Center for Voting and Democracy.
www.fairvote.org/shrinking.

™ FairVote. 2005. Who Picks the President? Takoma Park, MD: The Center for Voting and
Democracy. www. fairvote.org/whopicks.
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This book’s bibliography contains numerous additional references to
books about particular problematic elections (e.g., 1800, 1876, and 2000)
as well as the history and operation of the present system over the years.
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2 How the Electoral
College Works

The current system for electing the President and Vice President of the
United States is governed by a combination of federal and state statuto-
ry and constitutional provisions. This chapter discusses the:
¢ federal constitutional and federal statutory provisions gov-
erning presidential elections (section 2.1),
¢ history of various methods for choosing presidential elec-
tors (section 2.2),
e current state laws governing the election of presidential
electors (section 2.3),
e certification of the popular vote by the states (section 2.4),
¢ meeting of the Electoral College (section 2.5),
e certification of the votes cast by a state’s presidential elec-
tors (section 2.6),
e counting of the electoral votes in Congress (section 2.7),
¢ write-in votes for president (section 2.8),
e state laws permitting a voter to cast separate votes for indi-
vidual candidates for presidential elector (section 2.9),
e fusion voting (section 2.10),
e unpledged electors (section 2.11),
e faithless presidential electors (section 2.12), and
¢ five major changes that have been implemented without a
federal constitutional amendment (section 2.13).

2.1 FEDERAL CONSTITUTIONAL AND STATUTORY PROVISIONS

The President and Vice President of the United States are not elected
directly by the voters. Instead, the President and Vice President are
elected by a group of 538 people who are known individually as “presi-
dential electors” and collectively as the “Electoral College.” Each politi-
cal party nominates its own candidates (typically long-standing party
activists) for the position of presidential elector.

33
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Presidential electors are chosen separately by each state and the
District of Columbia on the Tuesday after the first Monday in November
in presidential election years. The 538 presidential electors cast their
votes for President and Vice President in mid-December in separate meet-
ings held in the 50 state capitals and the District of Columbia.

The U.S. Constitution provides:

“The executive Power shall be vested in a President of the
United States of America. He shall hold his Office during the
Term of four Years, and, together with the Vice President,
chosen for the same Term, be elected, as follows:

“Each State shall appoint, in such Manner as the Legislature
thereof may direct, a Number of Electors, equal to the whole
Number of Senators and Representatives to which the State
may be entitled in the Congress....”

For the reader’s convenience, appendix A contains the provisions of
the U.S. Constitution relating to presidential elections, and appendix B
contains the relevant provisions of federal law.

The number of seats in the House of Representatives is set by feder-
al statute. There are currently 435 U.S. Representatives. There are, in
addition, two Senators from each state. Consequently, the 50 states
together have 535 electoral votes. The District of Columbia acquired
three electoral votes as a result of the ratification of the 23rd Amendment
to the U.S. Constitution in 1961. Thus, in total, there are currently 538
electoral votes. If all 538 electors are appointed, 270 electoral votes (i.e.,
a majority of 538) are required to elect the President and the Vice
President.

After each decennial federal census, the 435 seats in the United
States House of Representatives are reapportioned among the 50 states.
The 2000 federal census determined the distribution of electoral votes
among the states for the 2004 and 2008 presidential elections. The 2010
census will determine the distribution of electoral votes for the 2012,
2016, and 2020 presidential elections.

Table 2.1 shows the distribution of electoral votes among the 51 juris-
dictions that appoint presidential electors. Because each state has two
Senators and at least one Representative, no state has fewer than three

1 U.S. Constitution. Article II, section 1, clauses 1 and 2.
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electoral votes. The average number of electoral votes is about 11. The
states with the most electoral votes are California (55), Texas (34), and
New York (31). There are 13 states with three or four electoral votes.

Table 2.1 DISTRIBUTION OF ELECTORAL VOTES AMONG THE 50 STATES
AND THE DISTRICT OF COLUMBIA

JURISDICTION REPRESENTATIVES SENATORS ELECTORAL VOTES
Alabama 7 2 9
Alaska 1 2 3
Arizona 8 2 10
Arkansas 4 2 6
California 53 2 55
Colorado 7 2 9
Connecticut 2 7
Delaware 1 2 3
District of Columbia 0 0 3
Florida 25 2 27
Georgia 13 2 15
Hawaii 2 2 4
Idaho 2 2 4
Illinois 19 2 21
Indiana 9 2 11
lowa 5 2 7
Kansas 4 2 6
Kentucky 6 2 8
Louisiana 7 2 9
Maine 2 2 4
Maryland 8 2 10
Massachusetts 10 2 12
Michigan 15 2 17
Minnesota 8 2 10
Mississippi 4 2 6
Missouri 9 2 11
Montana 1 2 3
Nebraska 3 2 5
Nevada 3 2 5
New Hampshire 2 2 4
New Jersey 13 2 15
New Mexico 3 2 5
New York 29 2 31
North Carolina 13 2 15
North Dakota 1 2 3
Ohio 18 2 20
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Table 2.1 DISTRIBUTION OF ELECTORAL VOTES AMONG THE 50 STATES
AND THE DISTRICT OF COLUMBIA (cont.)

JURISDICTION REPRESENTATIVES SENATORS ELECTORAL VOTES
Oklahoma 5 2 7
Oregon 5 2 7
Pennsylvania 19 2 21
Rhode Island 2 2 4
South Carolina 6 2 8
South Dakota 1 2 3
Tennessee 9 2 11
Texas 32 2 34
Utah 3 2 5
Vermont 1 2 3
Virginia 11 2 13
Washington 9 2 11
West Virginia 3 2 5
Wisconsin 8 2 10
Wyoming 1 2 3
Total 435 100 538

The Electoral College meeting in mid-December is governed by the
12th Amendment to the U.S. Constitution:

“The Electors shall meet in their respective states, and vote
by ballot for President and Vice-President, one of whom, at
least, shall not be an inhabitant of the same state with them-
selves; they shall name in their ballots the person voted for as
President, and in distinct ballots the person voted for as Vice-
President, and they shall make distinct lists of all persons
voted for as President, and of all persons voted for as Vice-
President, and of the number of votes for each, which lists
they shall sign and certify, and transmit sealed to the seat of
the government of the United States, directed to the
President of the Senate.”

The Constitution further provides:

“The Congress may determine the Time of chusing the
Electors, and the Day on which they shall give their Votes;
which Day shall be the same throughout the United States.”
[Spelling as per original]

Federal election law establishes the date for the choosing of presi-
dential electors. In 2004, the date was Tuesday, November 2.
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“The electors of President and Vice President shall be
appointed, in each State, on the Tuesday next after the first
Monday in November, in every fourth year succeeding every
election of a President and Vice President.”

The date for the meeting of the Electoral College is established by
federal election law. In 2004, the designated day for the meeting of the
Electoral College was Monday, December 13.

“The electors of President and Vice President of each State
shall meet and give their votes on the first Monday after the
second Wednesday in December next following their appoint-
ment at such place in each State as the legislature of such
State shall direct.”

This statute was enacted in 1934 after the 20th Amendment (ratified
in 1933) changed the date for the presidential inauguration from March 4
to January 20.

The people have the right, under the Constitution, to vote for United
States Representatives. The 17th Amendment (ratified in 1913) gave the
people the right to vote for United States Senators (who were elected by
state legislatures under the original Constitution). The people, however,
have no federal constitutional right to vote for President or Vice President
or for presidential electors. Instead, the Constitution provides:

“Each State shall appoint, in such Manner as the Legislature
thereof may direct, a Number of Electors, equal to the whole
Number of Senators and Representatives to which the State
may be entitled in the Congress....™

As the U.S. Supreme Court observed in the 1892 case of McPherson
v. Blacker:

“The constitution does not provide that the appointment of
electors shall be by popular vote, nor that the electors shall
be voted for upon a general ticket, nor that the majority of
those who exercise the elective franchise can alone choose
the electors.”

% United States Code. Title 3, chapter 1, section 1.
3 United States Code. Title 3, chapter 1, section 7.
41U.S. Constitution. Article II, section 1, clause 2.
® McPherson v. Blacker. 146 U.S. 1 at 27. 1892.



38 | Chapter 2

The full text of the Court’s decision in McPherson v. Blacker can be
found in appendix O.

In 2000, the U.S. Supreme Court in Bush v. Gore reiterated the principle
that the people have no federal constitutional right to vote for President.

“The individual citizen has no federal constitutional right to
vote for electors for the President of the United States unless
and until the state legislature chooses a statewide election as
the means to implement its power to appoint members of the
Electoral College.”

There is only one state where the right of the people to vote for pres-
idential electors is guaranteed by a state constitution. The Colorado
Constitution provides:

“The general assembly shall provide that after the year eight-
een hundred and seventy-six the electors of the electoral col-
lege shall be chosen by direct vote of the people.”

2.2 HISTORY OF METHODS OF SELECTING PRESIDENTIAL ELECTORS
In 1787, the Constitutional Convention considered a variety of methods
for electing the President and Vice President, including election by

® state governors,

e Congress,

* state legislatures,

¢ nationwide popular vote, and

e electors.

The delegates debated the method of electing the President on 22

separate days and held 30 votes on the topic.** As described in George
Edwards’s recent book:

“The delegates were obviously perplexed about how to select
the president, and their confusion is reflected in their voting.
On July 17, for example, the delegates voted for selection of

% Bush v. Gore. 531 U.S. 98. 2000.

" Section 20 of the article of the Colorado Constitution governing the transition from ter-
ritorial status to statehood.

8 Peirce, Neal R. 1968. The People’s President: The Electoral College in American History
and Direct-Vote Alternative. New York, NY: Simon and Schuster. Pages 28-57.

? Longley, Lawrence D. and Braun, Alan G. 1972. The Politics of Electoral College Reform.
New Haven, CT: Yale University Press. Pages 22-41.
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the president by the national legislature. Two days later they
voted for selection by electors chosen by state legislatures.
Five days after that, they again voted for selection by the
nation legislative, a position they rejected the next day and
then adopted again the day after that. Then, just when it
appeared that the delegates had reached a consensus, they
again turned the question over to a committee. This commit-
tee changed the convention’s course once more and recom-
mended selection of the president by electors....”?

The Constitutional Convention never agreed on a method for choosing
the presidential electors. The matter was simply turned over to the states.

The U.S. Constitution gave the states considerably more discretion in
choosing the manner of appointing their presidential electors than it did
in choosing the manner of electing their U.S. Representatives and
Senators. The states’ power to chose the manner of conducting congres-
sional elections is subject to congressional oversight. Article I, section 4,
clause 1 of the U.S. Constitution provides:

“The Times, Places and Manner of holding Elections for
Senators and Representatives, shall be prescribed in each
State by the Legislature thereof; but the Congress may at
any time by Law make or alter such Regulations, except
as to the Places of chusing Senators.” [Emphasis added]

In contrast, article I, section 1, clause 2 of the U.S. Constitution gives
Congress no comparable oversight power concerning a state’s choice of
the manner of appointing its presidential electors.

“Each State shall appoint, in such Manner as the Legislature
thereof may direct, a Number of Electors, equal to the whole
Number of Senators and Representatives to which the State
may be entitled in the Congress....”

As the U.S. Supreme Court wrote in McPherson v. Blacker:

“In short, the appointment and mode of appointment of elec-
tors belong exclusively to the states under the constitution
of the United States.”"! [Emphasis added]

0 Edwards, George C., IIl. 2004. Why the Electoral College Is Bad for America. New
Haven, CT: Yale University Press. Pages 79-80.
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That is, the states have plenary power in choosing the manner of
appointing their presidential electors. Of course, the state’s power in this
area is limited by various general constitutional limitations, such as the
equal protection clause of the 14th Amendment, the 15th Amendment (out-
lawing the denial of vote based on race, color, or previous condition of
servitude), the 20th Amendment (women’s suffrage), the 24th Amendment
(outlawing poll taxes), and the 26th Amendment (18-year-old vote).

2.2.1 THE FIRST AND SECOND PRESIDENTIAL ELECTIONS
The states employed three distinct methods for choosing presidential
electors in the nation’s first presidential election (1789), including
e appointment of all the state’s presidential electors by the
legislature,
¢ popular election by district, and
¢ statewide popular election.

In five of the 10 states that participated in the first presidential elec-
tion, the legislatures simply designated themselves as the appointing
authority for all of the state’s electors. Thus, the voters had no direct
involvement in choosing presidential electors in Connecticut, Delaware,
Georgia, New Jersey, and South Carolina.

Massachusetts used a more complicated system; however, a majority
of the legislature® effectively retained the power to choose all of the state’s
10 presidential electors. In each of the state’s eight congressional districts,
the voters cast ballots in a popular election for their choice for the district’s
presidential elector. However, the actual selection of the presidential elec-
tor for each district was then made by the state legislature from among the
two elector candidates receiving the most popular votes in each district.
The state legislature also chose the state’s two senatorial electors.

Appointment of presidential electors by a state legislature did not
seem as odd in 1789 as it would today. In 1789, the states legislatures had
the power to elect United States Senators® and, in most states, the state’s
Governor.

' McPherson v. Blacker. 146 U.S. 1 at 35. 1892.
12 Sitting in a joint convention of both houses.

13 Under the original constitution, United States Senators were elected by state legisla-
tures. The ratification of the 17th Amendment in 1913 permitted the voters to elect
Senators.
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In four of the 10 states that participated in the first presidential elec-
tion, the voters chose all of the presidential electors.

In Virginia (which, at the time, had 10 congressional districts and
hence 12 electoral votes), the state was divided into 12 presidential elec-
tor districts. Each voter cast a vote for an elector in his district.

In New Hampshire, Maryland, and Pennsylvania, presidential elec-
tors were elected in a statewide popular vote. This method (sometimes
called the “general ticket” system) resembled the modern-day system in
that a majority of the state’s voters controlled all of the state’s electoral
votes. It differed from the present-day system in that the names of the
presidential and vice-presidential candidates did not appear on the ballot.
Instead, each voter cast votes for individual candidates for presidential
elector. For example, in a state with five electoral votes (such as New
Hampshire), a voter could (and ordinarily would) cast a vote for five indi-
vidual candidates for presidential elector. In Maryland, all the state’s vot-
ers voted for three electors from the Eastern Shore and five from the
Western Shore.

In summary, nine of the 10 states chose presidential electors in a way
that permitted a majority to control all of the state’s presidential electors.
In six states, a legislative majority controlled all of the state’s electors. In
three states, a popular majority controlled all of the state’s electors. Only
Virginia used a system that, under normal circumstances, was likely to
produce a division of the state’s electoral votes.

The Supreme Court noted the “disadvantage” of such “division of
their strength” in 1892 in McPherson v. Blacker:

“The district system was largely considered the most equi-
table, and Madison wrote that it was that system which was
contemplated by the framers of the constitution, although it
was soon seen that its adoption by some states might place
them at a disadvantage by a division of their strength, and
that a uniform rule was preferable.”"

Three of the original 13 states did not participate in the nation’s
first presidential election. Rhode Island and North Carolina did not ratify
the Constitution in time to participate. In New York, the legislature could
not agree on a method for choosing presidential electors, so New York

4 McPherson v. Blacker. 146 U.S. 1 at 29. 1892.
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did not cast any votes in the first presidential election. The missing votes
mattered little because George Washington received a vote from all of
the 69 presidential electors who voted in the Electoral College in 1789."

In 1792, the Massachusetts legislature loosened its grip on the choice
of presidential electors and permitted the voters to elect all of the state’s
presidential electors directly. The state was divided into four regional
multi-member districts for the purpose of electing the state’s 16 electors.'
Under the 1792 plan in Massachusetts, the legislature would become
involved in the choice of presidential electors only in the event that a
presidential elector candidate failed to receive a majority of the popular
votes cast in a district.

In 1792, George Washington again received a vote from all of the
presidential electors who voted.

2.2.2 THE FIRST COMPETITIVE PRESIDENTIAL ELECTION
In the early years of the republic, Thomas Jefferson led the opposition to
the policies of the ruling Federalist Party.

George Washington’s decision not to run for a third term in 1796
opened the way for a contested presidential election between the coun-
try’s two emerging political parties.

In the summer of 1796, the Federalist members of Congress caucused
and nominated John Adams of Massachusetts as their candidate for
President and nominated Thomas Pinckney for Vice President.
Meanwhile, the opposition caucus in Congress (originally called the Anti-
Federalists, later the Republicans or the Democratic-Republicans, and
eventually the Democrats) voted to support the candidacies of Thomas
Jefferson of Virginia for President and Aaron Burr for Vice President.'*"

In preparation for the 1796 presidential election, the legislature
of the newly admitted state of Tennessee created a state-level electoral

5 In addition, two presidential electors from Maryland and two from Virginia failed to
vote in the Electoral College in 1789.

16 As a consequence of the 1790 federal census, Massachusetts became entitled to choose
16 presidential electors in the 1792 presidential election (as compared to 10 in the 1789
election).

17 Peirce, Neal R. 1968. The People’s President: The Electoral College in American
History and Direct-Vote Alternative. New York, NY: Simon and Schuster. Page 63.

18 Grant, George. 2004. The Importance of the Electoral College. San Antonio, TX: Vision
Forum Ministries. Pages 23-26.

9 The congressional caucus was replaced by the national nominating convention during
the 1820s.



How the Electoral College Works | 43

college to choose the state’s members of the national Electoral
College. The legislative act asserted that its aim was that the presiden-
tial electors

“be elected with as little trouble to the citizens as possible.””

To this end, the legislature specifically named, in the statute, certain
prominent local persons from Washington, Sullivan, Green, and Hawkins
counties to select one presidential elector from their part of the state.
Then, it named another group of individuals from Knox, Jefferson, Sevier,
and Blount counties to select their area’s presidential elector. Finally, it
named yet another group from Davidson, Sumner, and Tennessee coun-
ties to select a presidential elector from their district.

For the 1796 election, Massachusetts switched from multi-member
elector districts to a system in which the voters elected the presidential
electors by congressional district (with the legislature being involved
only in the event that a presidential elector candidate failed to receive a
majority of the popular votes cast in his district). Under the 1796 plan, the
state legislature appointed the state’s two senatorial electors.

Maryland used a district system in 1796.

The Founding Fathers anticipated that the Electoral College would
act as a deliberative body wherein the presidential electors would exer-
cise independent and detached judgment as to the best persons to serve
as President and Vice President. Hamilton wrote in Federalist 64:

“As the select assemblies for choosing the President ... will in
general be composed of the most enlightened and respectable
citizens, there is reason to presume that their attention and
their votes will be directed to those men only who have become
the most distinguished by their abilities and virtues.”

The Founding Fathers’ lofty expectations that the Electoral College
would be a deliberative body were dashed by the political realities of the
nation’s first competitive presidential election.* In 1796, both political par-
ties nominated candidates for President and Vice President on a centralized
basis (the party’s caucus in Congress). Both parties campaigned through-
out the country for their nominees. It was only logical that the presidential

2 Laws Tenn. 1794, 1803, p. 209; Acts 2d Sess. 1st Gen. Assem. Tenn. c. 4.

21 White, Theodore H. 1969. The Making of the President 1968. New York, NY: Atheneum
Publishers. Page 471.
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electors associated with each political party would be expected to cast
their votes in the Electoral College for the party’s nominees.
As the Supreme Court observed in McPherson v. Blacker:

“Doubtless it was supposed that the electors would exercise
a reasonable independence and fair judgment in the selection
of the chief executive, but experience soon demonstrated
that, whether chosen by the legislatures or by popular
suffrage on general ticket or in districts, they were so
chosen simply to register the will of the appointing
power in respect of a particular candidate. In relation, then,
to the independence of the electors, the original expectation
may be said to have been frustrated.”? [Emphasis added]

Table 2.2 shows the distribution, by state, of the 71 electoral votes
received by John Adams and the 68 electoral votes received by Thomas
Jefferson in the nation’s first contested presidential election in 1796.%*

In 1796, presidential electors were effectively chosen by state legis-
latures in nine of the 16 states.” Despite the distinguished qualifications
of both Adams and Jefferson, there was no hint of independent judgment
by any of the presidential electors chosen by the legislatures. As table 2.2
demonstrates, all 66 presidential electors from these nine states voted in
unison for Jefferson or Adams in accordance with “the will of the
appointing power”—that is, the will of the legislative majority.

In the one state (New Hampshire) in which the voters elected the state’s
presidential electors in a statewide popular election in 1796, all of the state’s
presidential electors voted for Adams. That is, the voters were “the appoint-
ing power,” and they chose electors who faithfully did their bidding.

2 McPherson v. Blacker. 146 U.S. 1 at 36. 1892.

% Congressional Quarterly. 2002. Presidential Elections 1789-2002. Washington, DC: CQ
Press. Page 176.

2 The table simplifies the results of the 1796 election by presenting only the number of
electoral votes received by Adams and Jefferson. Thirteen different people received
electoral votes in the 1796 election. Under the original Constitution, each presidential
elector cast two votes. The candidate with the most electoral votes (provided that it was
a majority of the electors appointed) became President. The second-ranking candidate
(if he received a majority of the electors appointed) became Vice President.

% This count treats Tennessee as a state in which the legislature, in effect, chose the
state’s presidential electors. When Tennessee’s three presidential electors cast their
votes in the Electoral College in 1796, they unanimously supported Thomas Jefferson—
the candidate who was popular with a majority of the Tennessee legislature.
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All of the presidential electors in Massachusetts voted for their home
state candidate, Adams. All four presidential electors in Kentucky voted
for Jefferson.

In three of the 16 states (Virginia, North Carolina, and Maryland), the
electoral votes were fragmented because the presidential electors were
elected from districts. One elector from Virginia, one from North

Table 2.2 ELECTORAL VOTES FOR ADAMS AND JEFFERSON IN THE NATION’S FIRST
CONTESTED PRESIDENTIAL ELECTION (1796)

METHOD OF
ELECTING PRESIDENTIAL

STATE ELECTORAL VOTES ADAMS JEFFERSON ELECTORS

Connecticut 9 9 Legislature

Delaware 3 3 Legislature

Georgia 4 4 Legislature

Kentucky 4 4 Popular voting in
elector districts

Maryland 11 7 4 Popular voting in
districts

Massachusetts 16 16 Popular voting in
congressional districts
(with the legislature
choosing the two
senatorial electors)

New Hampshire 6 6 Popular voting
statewide

New Jersey 7 7 Legislature

New York 12 12 Legislature

North Carolina 12 1 11 Popular voting in
elector districts

Pennsylvania 15 1 14 Popular voting
statewide

Rhode Island 4 4 Legislature

South Carolina 8 8 Legislature

Tennessee 3 3 Presidential electors
chosen by county elec-
tors chosen by the
state legislature

Vermont 4 4 Legislature

Virginia 21 1 20 Popular voting in 21

elector districts

Total 139 71 68
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Carolina, and four electors from Maryland voted differently from the
majority of their state’s electors. These presidential electors were not
demonstrating independence or detached judgment—they were merely
voting in accordance with “the will of the appointing power” at the level
of the district that elected them.

Although Pennsylvania employed the general ticket system in 1796,
its electoral votes were divided because voters were required to cast sep-
arate votes for the 15 positions of presidential elector. As Stanwood
reported in A History of the Presidency from 1788 to 1897:

“In Pennsylvania, the vote was extremely close. There
were ... two tickets, each bearing fifteen names. The highest
number polled by any candidate for elector was 12,306; the
lowest of the thirty had 12,071. Thus 235 votes only repre-
sented the greatest difference; and two of the Federalist elec-
tors were chosen.”®

Fourteen of Pennsylvania’s presidential electors (13 Anti-Federalists
and one Federalist) duly voted for their party’s designated nominee for
President. One of the two Federalist electors from Pennsylvania in 1796
did not, however, vote as expected.

Samuel Miles cast his vote in the Electoral College for Thomas
Jefferson—instead of John Adams.” A Federalist supporter complained
in the December 15, 1796, issue of United States Gazette:

“What, do I chufe Samuel Miles to determine for me whether
John Adams or Thomas Jefferfon is the fittest man to be
President of the United States? No, I chufe him to act, not to
think.” [Emphasis as per original; spelling as per original].*

The expectation that presidential electors should “act” and not
“think” has remained strong ever since political parties began nominating
their presidential candidates on a centralized basis. Of the 21,915 elec-
toral votes cast for President in the 55 presidential elections between
1789 and 2004, only 11 were cast in an unexpected way. Moreover, among

% Stanwood, Edward. 1924. A History of the Presidency from 1788 to 1897. Boston, MA:
Houghton Mifflin Company. Page 48.

" Peirce, Neal R. 1968. The People’s President: The Electoral College in American
History and Direct-Vote Alternative. New York, NY: Simon and Schuster. Page 64.

% This piece was signed “CANDOUR.”
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these 11 cases in 217 years, the vote of Samuel Miles for Thomas
Jefferson in 1796 remains the only instance when the elector might have
thought, at the time he cast his unexpected vote, that his vote might affect
the national outcome.”

In summary, the Electoral College never operated as the deliberative
body envisioned by the nation’s Founding Fathers. In the nation’s first
two presidential elections, the Electoral College was a rubberstamp of
the national consensus in favor of George Washington. By the time of the
nation’s first contested presidential election (1796), the Electoral College
had become a rubberstamp that simply affirmed “the will of the appoint-
ing power” of each separate jurisdiction. Thus, in practice, the Electoral
College had the form, but never the substance, of a deliberative body.

2.2.3 THE SECOND COMPETITIVE PRESIDENTIAL ELECTION

Thomas Jefferson lost the Presidency in the nation’s first competitive
election (1796) by a mere three electoral votes (table 2.2). As Cunningham
wrote in History of American Presidential Elections 18758-2001:

“The presidential election of 1796 had been extremely close,
and in examining the results of that contest Republican Party
managers had been struck by the fact that Adams’ 3-vote mar-
gin of victory in the electoral college could be attributed to 1
vote from Pennsylvania, 1 from Virginia, and 1 from North
Carolina. In each of these states, the Republicans had won an
impressive victory, amassing in the three states a total of 45
electoral votes. The loss of 3 votes in these strongly
Jeffersonian states was due to the district method of electing
presidential electors. In looking for ways to improve their
chances for victory in the next presidential election,
Republican managers thus turned their attention to
state election laws. No uniform system of selection of pres-
idential electors prevailed. In some states electors were cho-
sen by the state legislature; in others they were elected on a
general ticket throughout the state; in still others they were
elected in districts. This meant that the party that controlled
the state legislature was in a position to enact the system of

# As discussed in greater detail in section 2.12, all but one of the other instances of faith-
less electors are considered grand-standing votes. One electoral vote (in 2004) was cast
by accident.
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selection that promised the greatest partisan advantage.
Thus, in January 1800 the Republican-controlled legislature
of Virginia passed an act providing for the election of presi-
dential electors on a general ticket instead of districts as in
previous elections. By changing the election law, Republicans
in Virginia, confident of carrying a majority of the popular
vote throughout the state but fearful of losing one or two dis-
tricts to the Federalists, ensured the entire electoral vote of
the Union’s largest state for the Republican candidate.”
[Emphasis added]

Vice-President Thomas Jefferson (soon to be a candidate for
President in the 1800 election) summed up the reasons for Virginia’s
switch from the district system to the statewide winner-take-all system in
a January 12, 1800, letter to James Monroe:

“On the subject of an election by a general ticket, or by dis-
tricts, most persons here seem to have made up their minds.
All agree that an election by districts would be best, if it could
be general; but while 10 states chuse either by their legisla-
tures or by a general ticket, it is folly & worse than folly
for the other 6. not to do it. In these 10. states the minority is
entirely unrepresented; & their majorities not only have the
weight of their whole state in their scale, but have the benefit
of so much of our minorities as can succeed at a district elec-
tion. This is, in fact, ensuring to our minorities the appoint-
ment of the government. To state it in another form; it is
merely a question whether we will divide the U S into 16. or
137. districts. The latter being more chequered, & represent-
ing the people in smaller sections, would be more likely to be
an exact representation of their diversified sentiments. But a
representation of a part by great, & a part by small sections,
would give a result very different from what would be the

% Cunningham, Noble E., Jr. In Schlesinger, Arthur M., Jr. and Israel, Fred L. (editors).
2002. History of American Presidential Elections 1878-2001. Philadelphia, PA:
Chelsea House Publishers. Pages 104-105. The quotation from Cunningham contains a
small error. Pennsylvania did not use a district system in 1796. The split vote in
Pennsylvania resulted from the closeness of the statewide popular vote, as explained in
section 2.2.2.
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sentiment of the whole people of the U S, were they assem-
bled together.”' [Emphasis added; spelling and punctuation
as per original]

Thus, in 1800, Virginia ended its “folly” and adopted the statewide win-

ner-take-all system to replace the district system used in the state in the first

three presidential elections. As a result of this change in Virginia’s election

law, Jefferson received all of Virginia’s electoral votes in the 1800 election.

Meanwhile, Virginia’s “folly” of dividing its electoral votes did not go

unnoticed by the Federalist Party in Massachusetts. In the 1796 election,

Adams had succeeded in winning all his home state’s electoral votes

under the congressional-district approach. The Jeffersonians, however,

were making such significant inroads into Massachusetts that the

Federalist-controlled legislature feared that the Jeffersonians might win

as many as two districts in Massachusetts in the upcoming 1800 election.®

31

32

Ford, Paul Leicester. 1905. The Works of Thomas Jefferson. New York: G. P. Putnam’s
Sons. 9:90.

The remainder of Thomas Jefferson’s January 12, 1800, letter to James Monroe is inter-
esting in that it discusses the political calculations in the decisions by the New York
and New Jersey legislatures not to permit the voters to participate in choosing the
state’s president electors. The letter continues, “I have today had a conversation with
113 [Aaron Burr] who has taken a flying trip here from N Y. He says, they have really
now a majority in the H of R, but for want of some skilful person to rally round, they
are disjointed, & will lose every question. In the Senate there is a majority of 8. or 9.
against us. But in the new election which is to come on in April, three or 4. in the Senate
will be changed in our favor; & in the H of R the county elections will still be better than
the last; but still all will depend on the city election, which is of 12. members. At pres-
ent there would be no doubt of our carrying our ticket there; nor does there seem to be
time for any events arising to change that disposition. There is therefore the best
prospect possible of a great & decided majority on a joint vote of the two houses. They
are so confident of this, that the republican party there will not consent to elect either
by districts or a general ticket. They chuse to do it by their legislature. I am told the
republicans of N J are equally confident, & equally anxious against an election either
by districts or a general ticket. The contest in this State will end in a separation of the
present legislature without passing any election law, (& their former one is expired),
and in depending on the new one, which will be elected Oct 14. in which the republi-
can majority will be more decided in the Representatives, & instead of a majority of 5.
against us in the Senate, will be of 1. for us. They will, from the necessity of the case,
chuse the electors themselves. Perhaps it will be thought I ought in delicacy to be silent
on this subject. But you, who know me, know that my private gratifications would be
most indulged by that issue, which should leave me most at home. If anything super-
sedes this propensity, it is merely the desire to see this government brought back to it's
republican principles. Consider this as written to mr. Madison as much as yourself; &
communicate it, if you think it will do any good, to those possessing our joint confi-
dence, or any others where it may be useful & safe. Health & affectionate salutations.”
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Thus, the Massachusetts legislature eliminated the district system and, just
to be safe, eliminated the voters and decided to choose all of the state’s
presidential electors themselves for the 1800 presidential election.*

Similarly, the Federalist-controlled New Hampshire legislature feared
losing the statewide vote to the Jeffersonians under the state’s existing
statewide winner-take-all popular election system and decided to choose
all of the state’s presidential electors themselves.

Cunningham describes election law politics in New York and
Pennsylvania in 1800 as follows:

“In New York, Republicans introduced a measure to move
from legislative choice to election by districts, but the pro-
posal was defeated by the Federalists, an outcome that ulti-
mately worked to the advantage of the Republicans when
they won control of the legislature in the state elections of
1800. In Pennsylvania, a Republican House of Represen-
tatives and a Federalist Senate produced a deadlock over the
system to be used to select electors, and the vote of that state
was eventually cast by the legislature in a compromise divi-
sion of the 15 electoral votes, eight Republican and seven
Federalist electors being named.” %%

2.2.4 THE EMERGENCE OF THE CURRENT SYSTEM
The method of choosing presidential electors varied from state to state
and from election to election over the next several decades.

Chief Justice Melville Fuller of the U.S. Supreme Court recounted the
history of methods used to appoint presidential electors between 1804
and 1828 in his opinion in McPherson v. Blacker:

3 Cunningham, Noble E., Jr. In Schlesinger, Arthur M., Jr. and Israel, Fred L. (editors).
2002. History of American Presidential Elections 18758-2001. Philadelphia, PA:
Chelsea House Publishers. Page 105.

3 Congressional Quarterly. 2002. Presidential Elections 1789-2002. Washington, DC: CQ
Press.

% Cunningham, Noble E., Jr. In Schlesinger, Arthur M., Jr. and Israel, Fred L. (editors).
2002. History of American Presidential Elections 18758-2001. Philadelphia, PA:
Chelsea House Publishers. Page 105.

% Tt is interesting to note that, by the time of the nation’s second competitive presidential
election (1800), both of the states (Pennsylvania and New Hampshire) in which presi-
dential electors were elected in a statewide popular vote in 1796 had switched to a sys-
tem of legislative election of the state’s presidential electors. That is, no state used a
statewide popular vote system in the 1800 presidential election.
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“[W1hile most of the states adopted the general ticket system,
the district method obtained in Kentucky until 1824; in
Tennessee and Maryland until 1832; in Indiana in 1824 and
1828; in Illinois in 1820 and 1824; and in Maine in 1820, 1824,
and 1828. Massachusetts used the general ticket system in
1804, ... chose electors by joint ballot of the legislature in 1808
and in 1816, ... used the district system again in 1812 and
1820, ... and returned to the general ticket system in 1824 ...
In New York, the electors were elected in 1828 by districts,
the district electors choosing the electors at large.... The
appointment of electors by the legislature, instead of by popu-
lar vote, was made use of by North Carolina, Vermont, and
New Jersey in 1812.7%

By 1824, presidential electors were chosen by popular vote (either by
districts or statewide) in 18 of the 24 states. State legislatures chose pres-
idential electors in Delaware, Georgia, Louisiana, New York, South
Carolina, and Vermont.

By 1832, the people, rather than the state legislatures, chose presi-
dential electors in 22 of the 23 states, with South Carolina being the only
exception.®

By 1832, Maryland was the only state where presidential electors
were elected by district. Maryland changed to a statewide system in 1836.
In 1836, presidential electors were elected on a statewide basis in all of
the states (that is, either by the people or, in the case of South Carolina,
by the legislature).

As previously noted, the Founding Fathers did not advocate the use
by the states of a statewide winner-take-all system to allocate their elec-
toral votes. Nonetheless, once the states acquired the exclusive power to
choose the manner of appointing their presidential electors, it was prob-
ably inevitable that they would realize the disadvantage of dividing their
electoral votes and that they would consequently gravitate to the unit
rule. Thus, the Constitution’s grant of the power to the states to choose
the manner of allocating their electoral votes resulted in the emergence
throughout the country of a system that the Founding Fathers never envi-
sioned. This fundamental change in the system for electing the President
did not come about from a federal constitutional amendment but,

37 McPherson v. Blacker. 146 U.S. 1 at 32. 1892.
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instead, from the use by the states of a power that Article II of the U.S.
Constitution specifically granted to them. As Stanwood noted in A
History of the Presidency from 1788 to 1897,

“the [statewide] method of choosing electors had now
become uniform throughout the country, without the inter-
position of an amendment to the Constitution.”
[Emphasis added]

The South Carolina legislature last chose presidential electors in
1860. Since the Civil War, there have been only two instances when pres-
idential electors have been chosen by a state legislature. In 1868, the
Florida legislature did so because reconstruction was not complete in
Florida in time for the presidential election. In 1876, Colorado did so
because it was admitted as a new state in the midst of the presidential
election.

By 1876, the principle that the people should elect presidential elec-
tors was so well established that the Colorado Constitution specifically
addressed the exceptional nature of the appointment of the state’s presi-
dential electors by the legislature in 1876:

“Presidential electors, 1876. The general assembly shall,
at their first session, immediately after the organization of the
two houses and after the canvass of the votes for officers of
the executive department, and before proceeding to other
business, provide by act or joint resolution for the appoint-
ment by said general assembly of electors in the electoral col-
lege, and such joint resolution or the bill for such enactment
may be passed without being printed or referred to any com-
mittee, or read on more than one day in either house, and
shall take effect immediately after the concurrence of the two
houses therein, and the approval of the governor thereto shall
not be necessary.”

% Stanwood, Edward. 1924. A History of the Presidency from 1788 to 1897. Boston, MA:
Houghton Mifflin Company. Page 165. See also Busch, Andrew E. 2001. The develop-
ment and democratization of the electoral college. In Gregg, Gary L. II (editor). 2001.
Securing Democracy: Why We Have an Electoral College. Wilmington, DE: ISI Books.
Pages 27-42.

¥ Section 19 of the article of the Colorado Constitution governing the transition from ter-
ritorial status to statehood.
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The next section of the Colorado Constitution then mandated a
segue from legislative appointment to popular election of presidential
electors by providing that after 1876:

“[T]he electors of the electoral college shall be chosen by
direct vote of the people.”®

The inclusion of the above section in the Colorado Constitution was
a congressional condition for Colorado’s admission to the Union.

2.2.5 DEVELOPMENTS SINCE 1876

Since 1876, the norm has been that a state’s voters directly elect presi-
dential electors in a statewide popular election under the winner-take-all
system (with only the three exceptions described below).

The first exception arose as a consequence of the controversial 1888
presidential election. In that election, President Grover Cleveland
received 5,539,118 popular votes in his re-election campaign, whereas
Republican challenger Benjamin Harrison received only 5,449,825 popu-
lar votes.” Despite Cleveland’s margin of 89,293 popular votes, Harrison
won an overwhelming majority of the electoral votes (233 to Cleveland’s
168) and was elected President. In the 1890 mid-term elections, the
Democrats won political control of the then-usually-Republican state of
Michigan. Under the Democrats, Michigan switched from the statewide
winner-take-all system (then prevailing in all the states) to an arrange-
ment in which one presidential elector was elected from each of
Michigan’s 12 congressional districts; one additional presidential elector
was elected from a specially created eastern district (consisting of the
1st, 2nd, 6th, 7th, 8th, and 10th congressional districts); and the state’s
final presidential elector was elected from a western district (consisting
of the state’s other six congressional districts). The Republicans con-
tested the constitutionality of the change to the district system before
the U.S. Supreme Court in the 1892 case of McPherson v. Blacker men-
tioned earlier in this chapter. In that case, the Court upheld Michigan’s
right to choose the method of allocating its electoral votes. As a result,
in the 1892 presidential election, Democrat Grover Cleveland received

1 Section 20 of the article of the Colorado Constitution governing the transition from ter-
ritorial status to statehood.

I Congressional Quarterly. 2002. Presidential Elections 1789-2002. Washington, DC: CQ
Press. Page 128.



54 | Chapter 2

five electoral votes from Michigan, and Republican Benjamin Harrison
received the other nine. When the Republicans regained political control
in Michigan, they promptly restored the statewide winner-take-all sys-
tem.

The second exception arose in 1969 when Maine adopted a system in
which the state’s two senatorial presidential electors are awarded to the
presidential slate winning the statewide vote and one additional presi-
dential elector is awarded to the presidential slate carrying each of the
state’s two congressional districts.

The third exception arose in 1992 when Nebraska adopted Maine’s
system of district and statewide electors. Nebraska law provides:

“Receipt by the presidential electors of a party or a group of
petitioners of the highest number of votes statewide shall
constitute election of the two at-large presidential electors of
that party or group of petitioners. Receipt by the presidential
electors of a party or a group of petitioners of the highest
number of votes in a congressional district shall constitute
election of the congressional district presidential elector of
that party or group of petitioners.”#

In practice, the approach currently used in Maine and Nebraska has
never resulted in a political division of either state’s presidential electors.
The reason is that, in states with only a few congressional districts (two
in Maine and three in Nebraska), the presidential candidate carrying the
state is very likely to carry all of the state’s congressional districts.

2.2.6 THE SHORT PRESIDENTIAL BALLOT

Until the middle of the 20th century, voters generally cast separate votes
for individual candidates for presidential elector. In other words, in a
state with 20 electoral votes, the voter was entitled to cast 20 separate
votes. Inevitably, some voters would accidentally invalidate their ballot
by voting for more than 20 candidates—something that was especially
easy to do on the paper ballots that were in general use at the time. Other
voters would accidentally vote for fewer than 20 electors (thereby dimin-
ishing the value of their franchise). Still other voters would mistakenly
vote for just one presidential elector (thereby drastically diminishing

2 Nebraska election law. Section 32-1038.
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their franchise). A small number of voters intentionally split their ticket
and voted for presidential electors from opposing parties (perhaps
because they liked or disliked individual candidates for presidential elec-
tor). One result of these “bed sheet” ballots was that a state’s electoral
vote would occasionally become split between two political parties. For
example, in 1916, Woodrow Wilson received one of West Virginia’s elec-
toral votes, with Charles Evans Hughes receiving seven. In 1912, Wilson
received two of California’s electoral votes, with Theodore Roosevelt
receiving 11. The statewide winner came up short by one electoral vote
in California in 1880, in Ohio and Oregon in 1892, in California and in
Kentucky in 1896, and in Maryland in 1904.* The Federalists elected two
presidential electors in Pennsylvania in 1796 (one of whom was the faith-
less elector Samuel Miles).

The short ballot was developed to simplify voting. It enables a voter
to cast a single vote for a presidential slate composed of the name of a
candidate for President and the name of a candidate for Vice President.
By 1940, 15 states had adopted the short ballot. The number increased to
26 states by 1948 and to 36 by 1966.*

The presidential ballot in Ohio in 1948 was particularly confusing.
Ohio employed the short ballot for established political parties. The
newly formed Progressive Party (supporting Henry Wallace for Presi-
dent) failed to qualify as a regular party in Ohio in time for the 1948 pres-
idential elections. Consequently, the individual names of its 25 candidates
for presidential elector appeared on the ballot. In the confusion caused by
this hybrid system, an estimated 100,000 ballots were invalidated because
voters mistakenly voted for some individual presidential electors while
also voting for either Democrat Harry Truman or Republican Thomas
Dewey. Truman carried Ohio by 7,107 votes.

Vermont used a combination of the short presidential ballot and the
traditional long ballot until 1980. Figure 2.1 shows a 1964 sample presi-
dential ballot in Vermont. As can be seen, the voter had the option of cast-
ing a straight-party vote for all three of a party’s presidential electors; vot-
ing for one, two, or three individual candidates for presidential elector on

4 Congressional Quarterly. 2002. Presidential Elections 1789-2002. Washington, DC: CQ
Press. Pages 158-159.

4 Peirce, Neal R. 1968. The People’s President: The Electoral College in American
History and Direct-Vote Alternative. New York, NY: Simon and Schuster. Page 120.
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PRESIDENTIAL ELECTORS
OFFICIAL BALLOT
Town of
WINDSOR
for the

General Election November 3, 1964

Electors of President and Vice-President of the United States

To vote a straight party ticket, make a cross (X) in the square at the head of the party column of your choice.
1f you desire to vote for a person whose name is not on the ballot, fill in the name of the candidate of your choice in the blank
space provided therefor,

If you do not wish to vote for every person in a party column, make a cross (X) opposite the name of each candidate of your
Choice; or you may make a cross (X) in the square at the head of the party column of your choice which shall count as a vote
for every name in that column, except for any name through which you may draw a line, and except for any name represent-
ing a candidate for an office 1o fill which you have otherwise voted in the manner heretofore prescribed.

REPUBLICAN PARTY DEMOCRATIC PARTY

Far President Far President
BARRY M. GOLDWATER of Arizona LYNDON B. JOHNSON of Texas
For Vice-President For Viee-President

WILLIAM E. MILLER of New York HUBERT H. HUMPHREY of Minnesota

For Eleciors of President and Viee-
President of the United States Vote for THREE

For Electors of President and Vice-
President of the United States Vote for THREE

MABEL STAFFORD, Republican, South Wallingford MARGARET M. FARMER, Democratic, Burlington

LEE EMERSON, Republican, Barton PETER L. HINCKS, Democratic, Middlchury

OLIN GAY, Republican, Springhield HAROLD RAYNOLDS, Democratic, Springficld

Figure 2.1 1964 presidential ballot in Vermont

the ballot; or voting for one, two, or three write-in candidates for presi-
dential electors.

Since 1980, all states have employed the short presidential ballot.
Nonetheless, it is still possible today, in some states, to cast write-in votes
for individual presidential electors (section 2.8), to cast votes for
unpledged presidential electors (section 2.11), and, on an exceptional
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basis, to cast separate votes for individual candidates for presidential
elector (section 2.9).

2.3 CURRENT METHODS OF ELECTING PRESIDENTIAL ELECTORS

As stated previously, the people have no federal constitutional right to
vote for President or Vice President of the United States. In Colorado,
the people have a state constitutional right to vote for presidential elec-
tors. In all the other states, the people have acquired the presidential
vote by means of state law.

In this book, we will frequently refer to the laws of Minnesota to illus-
trate the way in which one state implements the process of electing the
President and Vice President. As a convenience for the reader, appendix
D contains the provisions of Minnesota election law that are relevant to
presidential elections.

Section 208.02 of Minnesota election law gives the people of
Minnesota the right to vote for presidential electors.

“Presidential electors shall be chosen at the state general
election held in the year preceding the expiration of the term
of the president of the United States.”

In Minnesota, the presidential ballot is prepared and printed by coun-
ty auditors in accordance with state law. Accordingly, when a voter
walked into a polling place in Hennepin County, Minnesota on November
2, 2004, he or she received a “short presidential ballot” resembling the
sample ballot shown in figure 2.2 containing nine presidential slates,
including the Republican slate consisting of George W. Bush for President
and Dick Cheney for Vice President and the Democratic slate consisting
of John F. Kerry and John Edwards.

As demonstrated by figure 2.2, Minnesota’s presidential ballot is
silent as to the existence of the Electoral College or the state’s 10 elec-
toral votes. The ballot simply reads,

“U.S. President and Vice President—Vote for one team.”

The linkage between a vote cast for a presidential slate on
Minnesota’s ballot and the state’s 10 presidential electors is established
by state law.

“When Presidential electors are to be voted for, a vote cast for
the party candidates for president and vice-president shall
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MM | venwerwcounry <[l [ sTare oF minnEsOT m [l NOVEMBER 2, 2004
STATE GENERAL ELECTION BALLOT
INSTRUCTIONS TO VOTERS
To vote, completely fill in the oval(s) next to your choice(s) like this: @
FEDERAL OFFICES COUNTY OFFICES
U.S. PRESIDENT AND COUNTY COMMISSIONER
VICE PRESIDENT vg%mm 5
VOTE FOA ONE TEAM FOR ONE
"~ DAVID COBB AND ~ RANDY JOHNSON
PAT LAMARCHE
CHRIS HOWARD
GEORGE W, BUSH AND — "
DICK CHENEY wrke-in, i any
Bopeioan SOIL AND WATER CONSERVATION
DISTRICT SUPEIiUISOR
JOHN F. KERRY AND
JOHN EDWARDS LEI
Do Ly KIM N. BOYCE
BILL VAN AUKEN AND
JIM LAWRENCE wrdein, | any =
Sl Sy SOIL AND WATER CONSERVATION
SemE e
ROGER C.
ARRIN m%umug MO AUTEFGRONE
Socialst Workers
wiibe-in, # any
SOIL AND WATER CONSERVATION
]&mnllﬁsms A DISTRICT SUPERVISOR
Christian Fraedoem DISTRICT 5
VOTE FOR ONE
RALPH NADER AND MICHAEL WYATT
PETER MIGUEL CAMEJO
Batler Lite
JONATHAN M, BURRIS
MICHAEL PEROUTKA AND KEVIN W RODEWALD
CHUCK BALDWIN
Constiution
GREGORY .J. BOWHIK
" MICHAEL BADNARIK AND
RICHARD CAMPAGNA wrdein, dany
Libartarian
wirite-n, f sy
|5 B 0N TN T pvsamsn

Figure 2.2 2004 presidential ballot in Minnesota

be deemed a vote for that party’s electors as filed with the
secretary of state.”” [Emphasis added]

Thus, a voter filling in the oval next to the names of George W. Bush
and Dick Cheney on November 2, 2004, was not directly casting a vote for
Bush and Cheney but, instead, for a slate of 10 Republican candidates for
presidential elector who, if elected on November 2, 2004, were expected
to vote for Bush and Cheney when the Electoral College met on
December 13, 2004.

% Minnesota election law. Section 208.04, subdivision 1.
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Minnesota law outlines the procedure by which the Minnesota
Secretary of State becomes officially informed of the names of the per-
sons running for President and Vice President and the names of the can-
didates for presidential elector:

“Presidential electors for the major political parties of this
state shall be nominated by delegate conventions called and
held under the supervision of the respective state central
committees of the parties of this state. On or before primary
election day the chair of the major political party shall certify
to the secretary of state the names of the persons nominated
as Presidential electors and the names of the party candidates
for president and vice-president.”

Thus, it is the state chair of each major political party in Minnesota
who officially informs the Minnesota Secretary of State as to the name of
the person nominated for President by the party’s national convention,
the name of the person nominated for Vice President by the party’s
national convention, and the names of the 10 persons nominated for the
position of presidential elector by the party’s state convention.

Twenty-nine states follow Minnesota’s approach of nominating elec-
tor candidates at state party conventions. In six other states and the
District of Columbia, the state party committee (or district committee)
nominates the party’s presidential electors. Many of the remaining states
permit each party in the state to choose its method for itself. In
Pennsylvania, each party’s presidential nominee directly nominates the
elector candidates who will run under his name in the state.”

Minnesota law also provides the procedure by which the county audi-
tors become officially notified of the names of the persons running for
President and Vice President:

“The secretary of state shall certify the names of all duly nom-
inated Presidential and Vice-Presidential candidates to the
county auditors of the counties of the state.”*

46 Minnesota election law. Section 208.03.

4" Berns, Walter (editor). After the People Vote: A Guide to the Electoral College.
Washington, DC: The AEI Press. Page 11. See section 2.12 for Pennsylvania law.

8 Minnesota election law. Section 208.04, subdivision 1.
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Laws in the other states and the District of Columbia operate in a
broadly similar way to accomplish the above objectives.
There are currently three major types of presidential ballots that a

voter encounters in presidential elections:

¢ Presidential ballots in eight states (Arizona, Idaho, Kansas,
North Dakota Oklahoma, South Dakota, Tennessee, and
Virginia) explicitly mention the names of all of the candidates
for presidential elector associated with each presidential
slate. For example, the 2004 presidential ballot in North
Dakota (figure 2.3) makes it clear that a vote for “Bush-
Republican” is, in fact, a vote for the Republican Party’s three
candidates for presidential elector in 2004-namely Betsy
Dalrymple, Evan Lips, and Ben Clayburgh. Curiously, in
North Dakota, the name of the candidate for Vice President
does not appear on the ballot even though the ballot is head-
ed by the words “President & Vice President of the United
States—Vote for no more than one team.”
Presidential ballots in most states mention that the voter is
voting for presidential electors but do not explicitly identi-
fy the electors. Figure 2.4 shows the 2004 ballot for
Michigan. It refers to “Presidential: Electors of President
and Vice President of the United States—4 Year Term.”
¢ Oregon’s presidential ballot is unusually explicit and

informs the voter: “Your vote for the candidates for United
States President and Vice President shall be a vote for the
electors supporting those candidates.”

¢ Presidential ballots in many states” make no reference at all to
the existence of the Electoral College or presidential electors.

2.4 CERTIFICATION OF THE PRESIDENTIAL VOTE BY THE STATES
After the popular voting for presidential electors takes place on the
Tuesday after the first Monday in November, the votes cast by the peo-
ple are counted at the precinct level. The vote counts are then aggregat-
ed at the local level (e.g., city, town, village, township, or county) and are
finally aggregated at the statewide level.

* Including Minnesota, Alaska, Florida, Georgia, Illinois, Iowa, Maryland, North Carolina,
Texas, Washington, and West Virginia.
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COUNTY OF BURLEIGH

INSTRUCTIONS TO VOTER

To vote for the candidate of your
choice, you must completely blacken the
oval [ o ) Opposite the name of the
candidate.

To vote for a person whose name is not
printed on the ballot, wrte or paste that
person's name in the blank space
provided for that purpose and completely
blacken the oval opposite the space
provided ( «m ).

PARTY BALLOT

President & Vice President of the

United States
Vote for no more than ONE team

Erasdetal Eucke

<> MNADER Mathirw Fioistor
- Independent Patrick Jund
Mary Jund

Libartanian James Fostor
Hanson

<> BADMNARIK {HL‘- ard Fiomers

Hast Mtalsrem

Democratic-NPLg Hed Helkamg
Rolland Realin

KERRY { Jocelyn Burdck

PEROUTKA Charkens Nelsen
Constitution Leland Wetzal

- BUSH =m|<y I'Jnll\.n'!lt‘
- Republican
ru cia ku

SAMPLE BALLOT

STATE OF NORTH DAKOTA

Member of House of Representatives

8TH DISTRICT

Vote for no more than TWO names

<=  Dwight Wrangham
Aepublican

<> Jeff Delzer
Republican

<> Ken Baker
Democratic-NPL

<> Muriel Kisse

Democratic-NPL
[

L |

Governor and Lt. Governor
Vote for no more than ONE set of names

> Joseph A. Satrom &

Deb Mathern

Democratic-NPL

<> John Hoeven &

Jack Dalrympl
ik Bavmoie

<= Roland Riemers &

Mitchell S. Sanderson
indepandent nomination

=
Secretary of State

Vete for ne more than ONE name

<> Douglas Melby

Demaocratic-MPL

GENERAL ELECTION BALLOT - NOVEMBER 2, 2004

Attorney General
Vote for no more than ONE name

<= Wayne Stenehjem
Republican

< >  Bruce Schoenwald
Democratic-NPL

[

Commissioner of Insurance
Vote for no more than ONE name

<> Terry Barnes
Demaocratic-NPL
<> Jim Poolman
Republican
L
Commissioner of Agriculture

Vote for no more than ONE name

<> Roger Johnson
Democratic-NPL

<> Doug Goehring
Republican

[

Public Service Commissioner
Vote for no mare than ONE name

<> Ron Gumeringer
Democratic-NPL

<>  Kevin Cramer
Republican

Figure 2.3 2004 presidential

Minnesota law specifies that the state canvassing board shall ascer-

ballot in North Dakota

tain the number of votes cast for each presidential slate in the state.

“The state canvassing board at its meeting on the second

Tuesday after each state general election shall open and can-

vass the returns made to the secretary of state for

Presidential electors, prepare a statement of the number of

votes cast for the persons receiving votes for these offices,

and declare the person or persons receiving the highest

number of votes for each office duly elected. When it

appears that more than the number of persons to be elected
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Figure 2.4 2004 presidential ballot in Michigan

as Presidential electors have the highest and an equal number
of votes, the secretary of state, in the presence of the board
shall decide by lot which of the persons shall be declared
elected. The governor shall transmit to each person declared
elected a certificate of election, signed by the governor,
sealed with the state seal, and countersigned by the secretary
of state.” [Emphasis added]

% Minnesota election law. Section 208.05.
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Thus, it is the above section of Minnesota election law that estab-
lishes the statewide winner-take-all system in Minnesota.

Minnesota law (in common with the laws of many states) calls for the
use of a lottery in the event of a tie vote for presidential electors. In some
states (including Maine and Michigan), the state legislature would break a
tie among presidential electors. For example, Maine law provides:

“If there is a tie vote for presidential electors, the Governor
shall convene the Legislature by proclamation. The
Legislature by joint ballot of the members assembled in con-
vention shall determine which are elected.”"

Although elections are primarily controlled by state law, various fed-
eral laws also govern presidential elections. For example, federal law
requires each state to create seven “Certificates of Ascertainment” certi-
fying the number of votes cast for each presidential slate. One of these
certificates is sent to the Archivist of the United States in Washington,
D.C., and six are supplied to the presidential electors for their use during
the meeting in mid-December. Title 3, chapter 1, section 6 of the United
States Code specifies:

“It shall be the duty of the executive of each State, as soon as
practicable after the conclusion of the appointment of the
electors in such State by the final ascertainment, under and in
pursuance of the laws of such State providing for such ascer-
tainment, to communicate by registered mail under the seal
of the State to the Archivist of the United States a certificate
of such ascertainment of the electors appointed, setting forth
the names of such electors and the canvass or other ascer-
tainment under the laws of such State of the number of votes
given or cast for each person for whose appointment any and
all votes have been given or cast; and it shall also thereupon
be the duty of the executive of each State to deliver to the
electors of such State, on or before the day on which they are
required by section 7 of this title to meet, six duplicate-origi-
nals of the same certificate under the seal of the State....”

°! Maine 21-A M.R.S, section 732. The State of Maine claims a copyright in its codified
statutes. All copyrights and other rights to statutory text are reserved by the State of Maine.



64 | Chapter 2

TiM PAWLENTY
GOVERNOR

CERTIFICATE OF ASCERTAINMENT
OF APPOINTMENT OF ELECTORS
FOR PRESIDENT AND VICE PRESIDENT
OF THE UNITED STATES
FOR THE STATE OF MINNESOTA

To:  JohnW. Carlin
Archivist of the United States
National Archives and Records Administration
¢lo Office of the Federal Register (NF)
8601 Adelphi Road
College Park, MD 20740-6001

I, Tim Pawlenty, Governor of the State of Minnesota, do hereby certify the
following:

In accordance with Article 2, Section 1 of the Constitution of the United States,
the Legislature of the State of Minnesota directed that the electors for President
and Vice President of the United States be elected at the General Election
conducted on November 2, 2004.

At the General Election held in this State on November 2, 2004, the following
persons received the greatest number of votes cast for the office of Electors for
President and Vice President of the United States, and are duly elected to fill
such office:

Figure 2.5 First page of Minnesota’s 2004 Certificate of Ascertainment

Figures 2.5, 2.6, and 2.7 show the first three pages of Minnesota’s 2004
Certificate of Ascertainment (with all eight pages being shown in appendix
E). Minnesota’s Certificate of Ascertainment is signed by the Governor and
Secretary of State, bears the state seal, and was issued on November 30,
2004 (four weeks after the voting by the people on November 2).

The second page of Minnesota’s Certificate of Ascertainment (figure
2.6) shows that 1,445,014 popular votes were cast for each of the 10 pres-
idential electors associated with the presidential slate consisting of John
Kerry for President and John Edwards for Vice President of the
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State of Minnesota
Certificate of Ascertainment, 2004, Page 2 of 8

Minnesota Democratic-Farmer-Labor Party

Electors pledged to John F. Kerry for President of the United States
and John Edwards for Vice President of the United States.

These candidates for presidential elector each received 1,445,014
votes:

Sonja Berg, of St. Cloud

Vi Grooms-Alban, of Cohasset
Matthew Little, of Maplewood
Michael Meuers, of Bemidiji

Tim O'Brien, of Edina

Lil Ortendahl, of Osakis

Everett Pettiford, of Minneapolis
Jean Schiebel, of Brooklyn Center
Frank Simon, of Chaska

Chandler Harrison Stevens, of Austin

| further certify that the retumns of the votes cast for Presidential Electors at the
General Election were canvassed and certified by the State Canvassing Board
on the 16" day of November, 2004 in accordance with the laws of the State of
Minnesota, and that the number of votes cast for each candidate for Presidential
Elector at the General Election is as follows:

Green Party of Minnesota

Electors pledged to David Cobb for President of the United States
and Pat LaMarche for Vice President of the United States.

These candidates for presidential elector each received 4,408 votes:

Scott Bol

Kellie Burriss
Michael Cavlan
Amber Garlan
Jenny Heiser
Molly Nutting
Douglas Root
Mark Wahi

Annie Young

Dean Zimmermann

Figure 2.6 Second page of Minnesota’s 2004 Certificate of Ascertainment showing that
the Kerry-Edwards slate received 1,445,014 popular votes and carried
the state

Minnesota Democratic-Farmer-Labor Party. All 10 elector candidates

received the identical number of votes because Minnesota law specifies

that a vote cast for the Kerry-Edwards presidential state “shall be
deemed” to be a vote for each of the 10 presidential electors associated
with that slate.”

52 Minnesota election law. Section 208.04, subdivision 1.
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and Ji
These

State of Minnesota
Certificate of Ascertainment 2004, Page 3 of 8

Republican Party of Minnesota

Electors pledged to George W. Bush for President of the United States
and Dick Cheney for Vice President of the United States.

Each elector received 1,346,695 votes:

George Cable

Jeff Carmnes

Ronald Eibensteiner
Angie Erhard

Eileen Fiore

Walter Klaus
Michelle Rifenberg
Julie Rosendahl
Lyall Schwarzkopf
Armin Tesch

Socialist Equality Party
Electors pledged to Bill Van Auken for President of the United States

m Lawrence for Vice President of the United States.
candidates for presidential elector each received 539 votes:

Nathan Andrew

Dan W. Blais

William J. Campbell-Bezat
Christopher M. Isett

Cory R. Johnson

Cynthia B. Moore
Thomas G. Moore
Stephen M. Paulson
Emanuele Saccarelli
James Strouf

Figure 2.7 Third page of Minnesota’s 2004 Certificate of Ascertainment showing that the

Bush-Cheney slate received 1,346,695 popular votes

Similarly, the third page of Minnesota’s Certificate of Ascertainment
(figure 2.6) shows that 1,346,695 popular votes were cast for presidential
electors associated with the presidential slate consisting of George W.

Bush and Dick Cheney of the Republican Party.”

5 Minnesota’s

2004 Certificate of Ascertainment goes on to report the votes cast for can-
didates of the Better Life Party, Libertarian Party, Green Party, Constitution Party,

Christian Freedom Party, Socialist Equity Party, and Socialist Workers Party.
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The Certificate of Ascertainment reflects Minnesota’s use of the win-
ner-take-all system of awarding electoral votes. In particular, the second
page (figure 2.6) of the certificate states that the 10 presidential electors
associated with the presidential slate consisting of John Kerry for
President and John Edwards for Vice President of the Minnesota
Democratic-Farmer-Labor Party

“received the greatest number of votes for the office of
Electors of President and Vice President of the United States
and are duly elected to fill such office.”

In the two states that use the district system (Maine and Nebraska),
the Certificate of Ascertainment shows the statewide vote (which
decides the state’s two senatorial electors) as well as the district
vote (which decides the presidential elector for each congressional
district). Maine’s 2004 Certificate of Ascertainment is shown in appendix
F, and Nebraska’s 2004 Certificate of Ascertainment is shown in
appendix G.

Controversies about the voting for presidential electors generally
focus on the issuance of the Certificate of Ascertainment in the contest-
ed state. Title 3, chapter 1, section 5 of the United States Code creates a
“safe harbor” date six days before the scheduled meeting of the Electoral
College for resolving disputes concerning the November voting for pres-
idential electors. Title 3, chapter 1, section 5 of the United States Code
states:

“If any State shall have provided, by laws enacted prior to the
day fixed for the appointment of the electors, for its final
determination of any controversy or contest concerning the
appointment of all or any of the electors of such State, by
judicial or other methods or procedures, and such determi-
nation shall have been made at least six days before the time
fixed for the meeting of the electors, such determination
made pursuant to such law so existing on said day, and made
at least six days prior to said time of meeting of the electors,
shall be conclusive, and shall govern in the counting of the
electoral votes as provided in the Constitution, and as here-
inafter regulated, so far as the ascertainment of the electors
appointed by such State is concerned.”
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This “safe harbor” date played a central role in the decision of
the U.S. Supreme Court in Bush v. Gore* concerning the disputed
counting of the popular votes in Florida in the 2000 presidential election.

Many states finalize their Certificate of Ascertainment in late
November. Maine’s 2004 Certificate of Ascertainment (shown in appendix
F) was issued on November 23, 2004. Almost all states have a law setting
a specific deadline for finalizing the canvassing of their statewide
elections (sometimes with an earlier deadline for presidential electors).
Appendix T lists these deadlines.

Most states regard the federal “safe harbor” date established by Title
3, chapter 1, section 5 of the United States Code as a deadline for finaliz-
ing their Certificate of Ascertainment. For example, New York’s 2004
Certificate of Ascertainment (shown in appendix H) was issued on
December 6, 2004 (i.e., six days before the scheduled December 13 meet-
ing of the Electoral College). States tend to regard the federal “safe har-
bor” date as a deadline if there is any controversy about the presidential
vote count in the state. For example, various issues were raised about the
presidential voting in Ohio in 2004, and Ohio finalized its Certificate of
Ascertainment on December 6, 2004.

On the other hand, if there is no controversy involving a state’s pres-
idential vote, some states fail to finalize their Certificate of Ascertainment
until the day that the Electoral College meets. For example, in 2004, 14
states finalized their Certificate of Ascertainment on December 13, 2004.
Appendix J shows the date on which each state’s Certificate of
Ascertainment was finalized.

2.5 MEETING OF THE ELECTORAL COLLEGE
The U.S. Constitution® specifies that electors must meet on the same day
throughout the United States.

Federal law specifies the particular day for the meeting of the Electoral
College (December 13 for the 2004 presidential elections).

“The electors of President and Vice President of each State
shall meet and give their votes on the first Monday after
the second Wednesday in December next following their

* Bush v. Gore. 531 U.S. 98. 2000.
% U.S. Constitution. Article II, section 1, clause 4.
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appointment at such place in each State as the legislature of
such State shall direct.”

State law, in turn, specifies the place and time of the meeting of the
Electoral College. For example, Minnesota law provides:

“The Presidential electors, before 12:00 [P.JM. on the day
before that fixed by congress for the electors to vote for presi-
dent and vice-president of the United States, shall notify the
governor that they are at the state capitol and ready at the
proper time to fulfill their duties as electors. The governor shall
deliver to the electors present a certificate of the names of all
the electors. If any elector named therein fails to appear before
9:00 a.m. on the day, and at the place, fixed for voting for pres-
ident and vice-president of the United States, the electors pres-
ent shall, in the presence of the governor, immediately elect by
ballot a person to fill the vacancy. If more than the number of
persons required have the highest and an equal number of
votes, the governor, in the presence of the electors attending,
shall decide by lot which of those persons shall be elected.””

2.6 CERTIFICATION OF VOTES OF THE PRESIDENTIAL ELECTORS
Federal law requires that the presidential electors sign six separate
Certificates of Vote reporting the outcome of their voting for President
and Vice President. Of the seven Certificates of Ascertainment created
by each state, one is sent to the National Archivist in Washington, D.C.,
and six are given to the presidential electors for use at their meeting. At
the Electoral College meeting, the electors attach one Certificate of
Ascertainment to each of the six required “Certificates of Vote.”

“The electors shall make and sign six certificates of all the votes
given by them, each of which certificates shall contain two dis-
tinct lists, one of the votes for President and the other of the
votes for Vice President, and shall annex to each of the certifi-
cates one of the lists of the electors which shall have been fur-
nished to them by direction of the executive of the State.”®

5 United States Code. Title 3, chapter 1, section 7.
57 Minnesota election law. Section 208.06.
5 United States Code. Title 3, chapter 1, section 9.
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PRESIDENTIAL ELECTOR
CERTIFICATE OF VOTE

We, the undersigned, duly elected and qualified as electors for the President and Vice-President aof the
United States of America for the respective terms beginning on the twentieth day of Jarmary, 2005 in
and for the State of Mi as app by the { certificates mfeﬂ'm’ad'dehwraf 1o us bl the
Governor of this State, its chief executive officer, having met and igreeable to the provi.

af the law, in the executive chamber at the State Capitol at Saimt Paul, Minnesota on the fi frs‘.r Menday
afier the second Wednesday in December 2004, being the thirteenth day of this month,

Do hereby certify, that being so bled and duly organized, ded 1o vote by ballor, and
balloted first for President and then for Vice-President by distinet baﬂnm

And we further certify that the following are two distinct lists, one of the votes for President and the
other of the voles for Vice-President, so cast as aforesaid:

"PERSONS VOTED FOR PRESIDENT NUMBER OF VOTES
q
\
PERSONS VOTED FOR VICE-PRESIDENT | WUMBER OF VOTES
g\aﬂ;}-& EDwARLS L=
In Testimony whereof, and as required by the Twelfth A dr to the Constitution of the United

States, we have hereunio set our hands on the first Monday after the second Wednesday in December
2004, being the thirteenth day of this month,

WEA}LM l *Dd/;_f :‘u'ﬁ‘r y2) “D‘L_ff?— wuw
a%;a Bgrg o= Lil O.rl?'ndahl :

_%;( .i;';' P ) Ve J'/i.:'.-;-n_xh | i%% ‘pd*ﬁ‘_ftvlﬂ(

Vi Grooms-Alban i Everett Pettiford .

el 77 AT 3(/757 Daan T Sollup B S

Matthew Little — n Schiebel

M, — f*j;_ —
Michael Meuers Frank Slmon C ﬁzm/ﬂ,f'j;,.,‘_;____
ks //}’\ 6‘1/{1,\ ' _ :f‘; L5 ,,( 3 \._j", e

Tim _C_}'Eﬁen Chandler Harrison Stevens

Figure 2.8 Minnesota 2004 Certificate of Vote

In addition, federal law™ specifies that one of these sets of documents
be sent to the President of the Senate in Washington, D.C.; two be sent to
the Secretary of State of the United States; two be sent to the Archivist of
the United States in Washington, D.C.; and one to the federal district
court in the judicial district in which the electors assemble. In the event
that no certificates are received from a particular state by the fourth

5 United States Code. Title 3, chapter 1, section 11.
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Wednesday in December, federal law® establishes procedures for sending
a special messenger to the local federal district court in order to obtain
the missing certificates.

In Minnesota in 2004, the Kerry-Edwards presidential slate
received the most votes in the statewide popular election held on
November 2, 2004. Thus, all 10 Democratic-Farmer-Labor Party presiden-
tial electors were elected. Figure 2.8 shows Minnesota’s 2004 Certificate
of Vote.

In Minnesota, the presidential electors vote by secret ballot. In accor-
dance with the 12th Amendment to the Constitution, each presidential
elector is to cast one vote for President and a separate vote for Vice
President. As can be seen in figure 2.8, all 10 of Minnesota’s presidential
electors voted for John Edwards for Vice President. However, one of the
10 electors also voted for John Edwards for President. That vote was
apparently accidental because, after the count was announced, all 10
electors said that they had intended to vote for John Kerry for President.
The result of this error was that John Kerry officially received only 251
electoral votes for President in 2004 (with John Edwards receiving one
electoral vote for President and George W. Bush receiving 286). The vote
for Edwards for President in 2004 was, apparently, the only electoral vote
ever cast by accident.”

2.7 COUNTING OF THE ELECTORAL VOTES IN CONGRESS
Federal law specifies that the electoral votes are to be counted on
January 6th of the subsequent year.

“Congress shall be in session on the sixth day of January suc-
ceeding every meeting of the electors. The Senate and House
of Representatives shall meet in the Hall of the House of
Representatives at the hour of 1 o’clock in the afternoon on
that day, and the President of the Senate shall be their pre-
siding officer. Two tellers shall be previously appointed on
the part of the Senate and two on the part of the House of
Representatives, to whom shall be handed, as they are
opened by the President of the Senate, all the certificates and

% United States Code. Title 3, chapter 1, sections13 and 14.
81 See section 2.12 for a discussion of the related issue of faithless electors.
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papers purporting to be certificates of the electoral votes,
which certificates and papers shall be opened, presented, and
acted upon in the alphabetical order of the States, beginning
with the letter A; and said tellers, having then read the same
in the presence and hearing of the two Houses, shall make a
list of the votes as they shall appear from the said certificates;
and the votes having been ascertained and counted according
to the rules in this subchapter provided, the result of the same
shall be delivered to the President of the Senate, who shall
thereupon announce the state of the vote, which announce-
ment shall be deemed a sufficient declaration of the persons,
if any, elected President and Vice President of the United
States, and, together with a list of the votes, be entered on the
Journals of the two Houses.”®

The 12th Amendment to the Constitution governs the counting of the
electoral votes by Congress. In order to be elected president, a candidate
must receive “a majority of the whole number of Electors appointed.”
Assuming that all 538 electors are appointed, 270 electoral votes are nec-
essary for election. The 12th Amendment states in part:

“[TThe President of the Senate shall, in the presence of the
Senate and House of Representatives, open all the certificates
and the votes shall then be counted;,—The person having the
greatest number of votes for President, shall be the President,
if such number be a majority of the whole number of Electors
appointed....”

In the event that no candidate receives the required majority, the 12th
Amendment provides a procedure (appendix A) for a “continent election”
in which the House of Representatives chooses the President (with each
state having one vote), and the Senate chooses the Vice President (with
each Senator having one vote).

The President and Vice President are inaugurated on January
20th in accordance with the terms of the 20th Amendment (ratified
in 1933).

% United States Code. Title 3, chapter 1, section 15.
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2.8 WRITE-IN VOTES FOR PRESIDENT
Write-in votes for the offices of President and Vice President are inher-
ently more complex than those for any other office because when the
people go to the polls in November, they are voting for candidates to fill
the office of presidential elector—not for candidates to fill the office of
President and Vice President of the United States.

Minnesota law permits a voter to cast presidential write-in votes in
two ways.

e Advance Filing of Write-Ins: Under this approach, sup-
porters of a write-in presidential slate may file a slate of
presidential electors prior to the election. Such advance fil-
ing makes write-in voting more convenient because it
enables the voter to write in the name of a presidential
slate, without having to write in the names of 10 (in the case
of Minnesota) individual candidates for presidential elector.

¢ Election-Day Write-Ins: Under this approach, there is no
advance filing, and the voter must write in the names of up
to 10 individual presidential electors.

Minnesota law implements the method of advance filing of write-ins
as follows:

“(a) A candidate for state or federal office who wants write-
in votes for the candidate to be counted must file a written
request with the filing office for the office sought no later
than the fifth day before the general election. The filing offi-
cer shall provide copies of the form to make the request.

“(b) A candidate for president of the United States who files
a request under this subdivision must include the name of a
candidate for vice-president of the United States. The request
must also include the name of at least one candidate for
Presidential elector. The total number of names of candidates
for Presidential elector on the request may not exceed the
total number of electoral votes to be cast by Minnesota in the
presidential election.”®

% Minnesota election law. Section 204B.09, subdivision 3.
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Figure 2.9 2004 presidential ballot in Idaho

Minnesota’s 2004 Certificate of Ascertainment (appendix E) shows
that 1, 1, 2, 2, and 4 votes were cast for the presidential electors associat-
ed with the five officially declared write-in slates in the presidential elec-
tion in Minnesota in 2004.

Many other states permit advance filing of write-ins.

Election-day write-ins (without advance filing) are permitted in fewer
states. This method is allowed in Minnesota as the consequence of a 1968
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Figure 2.10 2004 presidential ballot in the District of Columbia

opinion of the Minnesota Attorney General.* That ruling declared that a
presidential write-in vote may be cast in Minnesota by writing between
one and 10 names of persons for the position of presidential elector. The
Minnesota Attorney General also ruled that a pre-printed sticker contain-
ing the names of between 1 and 10 presidential electors may be employed
in Minnesota. Given the small amount of space available for a write-in for
president on Minnesota’s ballot (figure 2.2), a pre-printed sticker is the
most practical way to cast such a vote.

A similar small space (figure 2.9) is provided on the ballot for presi-
dential write-ins in Idaho (which has four electoral votes) and the District
of Columbia (figure 2.10).

 Op. Atty. Gen., 28c-5. October 5, 1968.
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In Minnesota, it is possible for an individual candidate to
receive votes for the office of presidential elector in Minnesota in three
ways:

¢ by appearing as one of the electors nominated by a political
party under section section 208.03;

¢ by appearing on a list of electors filed in advance under sub-
division 3 of section 204B.09; and

® by receiving a write-in vote for the position of presidential
elector (e.g., on a pre-printed sticker) as permitted by the
1968 Attorney General’s opinion.

When the Minnesota State Canvassing Board meets, all votes cast for
a particular individual for the office of presidential elector are added up.
The 10 elector candidates receiving the most votes are elected to the
office of presidential elector. In other words, there can be a fusion of
votes from more than one source.

2.9 SEPARATE VOTING FOR INDIVIDUAL PRESIDENTIAL ELECTORS
Notwithstanding the now-universal use of the short presidential ballot, it
is still possible for a voter to cast separate votes for individual candi-
dates for the office of presidential elector in some states.

Section 23-15-431 of Mississippi election law entitled “Voting irregu-
lar ballot for person whose name does not appear on voting machine”
provides:

“Ballots voted for any person whose name does not appear
on the machine as a nominated candidate for office, are
herein referred to as irregular ballots. In voting for presiden-
tial electors, a voter may vote an irregular ticket made up of
the names of persons in nomination by different parties, or
partially of names of persons so in nomination and partially
of persons not in nomination, or wholly of persons not in
nomination by any party. Such irregular ballots shall be
deposited, written or affixed in or upon the receptacle
or device provided on the machine for that purpose. With that
exception, no irregular ballot shall be voted for any person
for any office whose name appears on the machine as a
nominated candidate for that office; any irregular ballot so
voted shall not be counted. An irregular ballot must be cast in
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its appropriate place on the machine, or it shall be void and
not counted.”®

In addition, Mississippi election law concerning “Electronic Voting
Systems” provides:

“No electronic voting system, consisting of a marking or vot-
ing device in combination with automatic tabulating equip-
ment, shall be acquired or used in accordance with Sections
23-15-461 though 23-15-485 unless it shall ...

“(c) Permit each voter, at presidential elections, by one
(1) mark or punch to vote for the candidates of that
party for President, Vice-President, and their presiden-
tial electors, or to vote individually for the electors of
his choice when permitted by law.”%

Although Mississippi law permits such “irregular” voting,
Mississippi’s 2004 Certificate of Ascertainment (appendix I) and the
state’s 2000 Certificate indicate that no such votes were actually cast in
the state in either the 2004 or 2000 presidential elections.

2.10 FUSION VOTING IN NEW YORK

Fusion voting is a major aspect of partisan politics in the state of New York.
In New York, candidates for political office may appear on the ballot in
the general election as nominees of more than one political party. For
example, George Pataki has run for Governor as the candidate of both the
Republican Party and the Conservative Party. That is, Pataki’s name
appeared more than once on the same ballot. Under New York election
law, the votes that a candidate receives on each ballot line are added
together in a process called fusion.

One of the political effects of fusion is that it enables a minor party
to make a nominee of a major political party aware that he or she would
not have won without the minor party’s support. In the past, fusion vot-
ing played an important role in Minnesota politics prior to the merger that

% Mississippi election law. Section 23-15-431.

% Mississippi election law. Section 23-15-465. Similar statutory provisions are applicable
to other voting systems that may be used in Mississippi (e.g., optical mark-reading
equipment).
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Figure 2.11 2004 New York presidential ballot

resulted in the formation of that state’s present-day Democratic-Farmer-
Labor Party.

New York is not the only state that currently allows fusion voting.
For example, fusion voting is currently permitted under Vermont elec-
tion law.

Figure 2.11 shows the 2004 New York presidential ballot. As can be
seen, the Bush-Cheney presidential slate ran with the support of both the
Republican Party and the Conservative Party, and the Kerry-Edwards slate
ran with the support of the Democratic Party and Working Families Party.
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STATE OF NEW YORK, ss:

Statement of the whole number of votes cast for all the candidates for the office of
ELECTOR OF PRESIDENT and VICE-PRESIDENT at a General Election held In said State on the
Second day of November, 2004.

The whole number of votes given for the office of ELECTOR OF PRESIDENT and VICE-
PRESIDENT was 7,448,266 of which

REPUBLICAN [ TIVE | TOTAL
George E. Pataki received 2,806,993 155,574 2,962,567
Alexander F. Treadwell recaived 2,806,953 155,574 2,962,567
Joseph Bruno received 2,806,993 155,574 2,962,567
Charles Nesbitt received 2,806,993 155,574 2,962,567
Mary Donohue received | 2,806,993 155,574 2,962,567
Rudolph Giuliani received 2,806,993 155,574 2,962,567
Charles Gargano received 2,806,993 155,574 2,962,567
Joseph Mondello received 2,806,993 155,574 2,962,567
1. Patrick Barrett received 2,806,993 155,574 2,962,567
John F. Nolan received 2,806,993 155,574 2,962,567
Robert Davis received | 2,806,993 155,574 2,962,567
Peter ). Savago received 2,806,993 155,574 2,962,567
Maggie Brooks received 2,806,993 155,574 2,962,567
Catherine Blaney received 2,806,993 155,574 2,962,567
Howard Mills received 2,806,993 155,574 2,962,567
John Cahill received 2,806,993 155,574 2,962,567
Rita DiMarting received 2,806,993 155,574 2,962,567
Libby Pataki received 2,806,993 155,574 2,962,567
Stephen Minarik received 2,806,993 155,574 2,962,567
Raymand Meler received 2,806,993 155,574 2,962,567
Thomas M. Reynolds received 2,806,993 155,574 2,962,567
Adam Stoll received 2,806,993 155,574 2,962,567
Herman Badillo received 2,806,993 155,574 2,962,567
Jane Forbes Clark recelved 2,806,993 155,574 2,962,567
James Garner recelved 2,806,993 155,574 2,962,567
Shawn Marie Levine received 2,806,993 155,574 2,962,567
Viola J. Hunter received 2,806,993 155,574 2,962,567
Laura Schreiner received 2,806,993 155,574 2,962,567
Carmen Gomez Goldberg received 2,806,593 155,574 2,962,567
Bernadette Castro received 2,806,993 155,574 2,962,567
Cathy Jiming received 2,806,933 155,574 2,962,567

Figure 2.12 Third page of New York’s 2004 Certificate of Ascertainment

When fusion voting is applied to presidential races, the question aris-
es as to how to handle the presidential electors associated with the can-
didate. New York law permits two parties to nominate a common slate of
presidential electors. For example, the Republican and Conservative par-
ties nominated the same slate of presidential electors for the 2004 presi-
dential election. Similarly, the Democratic and Working Families parties
nominated the same slate of presidential electors.

Figure 2.12 shows the third page of New York’s 2004 Certificate of
Ascertainment indicating that the Bush-Cheney presidential slate received
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2,806,993 votes on the Republican Party line and an additional 155,574
votes on the Conservative Party line, for a grand total of 2,962,567 votes.

Similarly, the fourth page of New York’s 2004 Certificate of
Ascertainment (appendix H) shows that the Kerry-Edwards presidential
slate received 4,180,755 votes on the Democratic Party line and an addi-
tional 133,525 votes on the Working Families Party line, for a grand total
of 4,313,280 votes.

The second page of New York’s 2004 Certificate of Ascertainment
states that the 31 presidential electors shared by the Democratic Party
and the Working Families Party (i.e., the Kerry-Edwards electors)

“were, by the greatest number of votes given at said election,
duly elected elector of President and Vice-President of the
United States.”

The presidential ballot in New York in 2004 (figure 2.11) shows that
the presidential election in New York is indeed conducted on the basis of
distinct presidential slates. Ralph Nader appeared on the ballot in New
York as the presidential nominee of both the Independence Party and the
Peace and Justice Party. Nader, however, ran with Jan D. Pierce for Vice
President on the Independence Party line but with Peter Miguel Camejo
for Vice President on the Peace and Justice Party line. Thus, there were
two different “Nader” presidential slates in New York in 2004, each with
a different slate of presidential electors. The Nader-Pierce presidential
slate received 84,247 votes on the Independence Party line (shown on the
fifth page of the Certificate of Ascertainment in appendix H). The Nader-
Camejo presidential slate received 15,626 votes on the Peace and Justice
Party line (shown on the sixth page of the Certificate of Ascertainment in
appendix H). Because there were two distinct presidential slates and two
distinct slates of presidential electors, there was no fusion of votes
between the Independence Party and the Peace and Justice Party.

2.11 UNPLEDGED PRESIDENTIAL ELECTORS
Unpledged electors were a prominent feature of presidential voting in
many southern states immediately before and after passage of the civil
rights legislation of the mid-1960s.

In 1960 (figure 2.13), for example, Alabama’s presidential ballot con-
tained 11 separate lines, each with the name of one candidate for the
office of presidential elector and a separate lever that the voter could
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pull.¥ The 11 electors of the Alabama Democratic Party appeared under
the party’s rooster logo and the slogan “White Supremacy-For the Right.”
Similarly, there were lists of 11 elector candidates for the Alabama
Republican Party and 11 elector candidates for each of several other
political parties in Alabama that year. The name of no presidential or vice-
presidential candidate appeared anywhere on the 1960 Alabama presi-
dential ballot.

Current Mississippi law provides for unpledged presidential electors:

“(1) When presidential electors are to be chosen, the
Secretary of State of Mississippi shall certify to the circuit
clerks of the several counties the names of all candidates for
President and Vice-President who are nominated by any
national convention or other like assembly of any political
party or by written petition signed by at least one thousand
(1,000) qualified voters of this state.

“(2) The certificate of nomination by a political party conven-
tion must be signed by the presiding officer and secretary of
the convention and by the chairman of the state executive
committee of the political party making the nomination. Any
nominating petition, to be valid, must contain the signatures
as well as the addresses of the petitioners. Such certificates
and petitions must be filed with the State Board of Election
Commissioners by filing the same in the office of the
Secretary of State not less than sixty (60) days previous to the
day of the election.

“(3) Each certificate of nomination and nominating petition
must be accompanied by a list of the names and addresses of
persons, who shall be qualified voters of this state, equal in
number to the number of presidential electors to be chosen.
Each person so listed shall execute the following statement
which shall be attached to the certificate or petition when the
same is filed with the State Board of Election Commissioners:

5 The 1960 Alabama presidential ballot is shown in appendix K of Peirce, Neal R. 1968.
The People’s President: The Electoral College in American History and Direct-Vote
Alternative. New York, NY: Simon and Schuster. The 1960 Alabama presidential ballot
is reprinted as figure 2.13 in this book with the permission of Yale University Press.
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Figure 2.13 1960 Alabama presidential ballot (cont.)
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‘T do hereby consent and do hereby agree to serve as
elector for President and Vice-President of the United
States, if elected to that position, and do hereby agree
that, if so elected, I shall cast my ballot as such for

for President and for Vice-President of
the United States’

(inserting in said blank spaces the respective names of the
persons named as nominees for said respective offices in the
certificate to which this statement is attached).

“(4) The State Board of Election Commissioners and any
other official charged with the preparation of official ballots
shall place on such official ballots the words

‘PRESIDENTIAL ELECTORS FOR (here insert the
name of the candidate for President, the word ‘AND’
and the name of the candidate for Vice-President)’

in lieu of placing the names of such presidential electors on
such official ballots, and a vote cast therefore shall be count-
ed and shall be in all respects effective as a vote for each of
the presidential electors representing such candidates for
President and Vice-President of the United States. In the case
of unpledged electors, the State Board of Election
Commissioners and any other official charged with the prepa-
ration of official ballots shall place on such official ballots the
words ‘UNPLEDGED ELECTOR(S) (here insert the name(s)
of individual unpledged elector(s) if placed upon the ballot
based upon a petition granted in the manner provided by law
stating the individual name(s) of the elector(s) rather than a
slate of electors).” "%

2.12 FAITHLESS PRESIDENTIAL ELECTORS
In the 1952 case of Ray v. Blair, U.S. Supreme Court Justice Robert H.
Jackson summarized the history of presidential electors as follows:

“No one faithful to our history can deny that the plan origi-
nally contemplated, what is implicit in its text, that electors

% Mississippi election law. Section 23-15-785.
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would be free agents, to exercise an independent and non-
partisan judgment as to the men best qualified for the
Nation’s highest offices....

“This arrangement miscarried. Electors, although often per-
sonally eminent, independent, and respectable, officially
become voluntary party lackeys and intellectual nonentities
to whose memory we might justly paraphrase a tuneful satire:

‘They always voted at their party’s call
‘And never thought of thinking for themselves at all’ ”®

Among the 21,915 electoral votes cast in the 55 presidential elections
in the 217 years between 1789 and 2004, there have been 11 cases when
a presidential elector has cast a vote for President in an unexpected
way. "

e In 1796, Samuel Miles was one of the two Federalist presi-
dential electors chosen in Pennsylvania, however, he voted
for Thomas Jefferson (the Democratic-Republican candi-
date) instead of for Federalist John Adams (section 2.2.2).

¢ In the uncontested presidential election of 1820, a New
Hampshire Democratic-Republican presidential elector
who had been expected to vote for James Monroe instead
voted for John Quincy Adams, thereby preventing Monroe
from duplicating George Washington’s 1789 and 1792 unan-
imous votes in the Electoral College.

¢ In 1948, a Truman elector (Preston Parks) in Tennessee voted
for Strom Thurmond, the Dixiecrat presidential nominee.

e In 1956, a Stevenson elector (W. F. Turner) in Alabama
voted for Walter B. Jones, a local judge.

¢ Nixon lost one electoral vote on each of the three occasions
(1960, 1968, and 1972) when he ran for President. In 1960,

% Ray v. Blair 343 U.S. 214 at 232. 1952.

7 Congressional Quarterly. 2002. Presidential Elections 1789-2002. Washington, DC: CQ
Press. Page 159.

™ Peirce, Neal R. 1968. The People’s President: The Electoral College in American
History and Direct-Vote Alternative. New York, NY: Simon and Schuster. Pages
122-127.

™ Edwards, George C., IIL. 2004. Why the Electoral College Is Bad for America. New
Haven, CT: Yale University Press. Pages 21-27.
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an Oklahoma Republican elector (Henry D. Irwin) voted for
United States Senator Harry F. Byrd (a Democrat). In 1968,
a North Carolina Republican elector (Lloyd W. Bailey) voted
for Governor George Wallace (that year’'s nominee of the
American Independent Party). In 1972, a Virginia
Republican elector (Roger L. MacBride) voted for John
Hospers (a Libertarian).

e In 1976, one Ford elector from the state of Washington
voted for Ronald Reagan (who had lost the presidential
nomination to Ford at the closely contested 1976
Republican nominating convention).

e In 1988, a Democratic elector (Margaret Leach) from West
Virginia voted for Lloyd Bentsen for President and Michael
Dukakis for Vice President, saying that she thought that the
Democratic ticket would have been better in opposite order.

¢ In 2000, a Democratic presidential elector from the District
of Columbia (Barbara Lett-Simmons) did not vote for Al
Gore, as a protest against the lack of representation in
Congress for the District.

¢ In 2004, an unknown Democratic presidential elector from
Minnesota accidentally voted for John Edwards for both
President and Vice President (section 2.6).

These 11 cases can be divided into three categories:

¢ Clear Case of a Faithless Elector: In 1796, Samuel Miles
cast his electoral vote in an unexpected way in an election
in which the overall electoral vote was very close (71 for
Adams and 68 for Jefferson). Given the slow communica-
tions of the day, Miles might have had reason to believe, at
the time he voted, that his vote might affect the outcome of
the election in the Electoral College (section 2.2.2).

e Grand-Standing Votes: There have been nine cases (one
in 1820 and eight others between 1948 and 2000) of presi-
dential electors who cast an unexpected vote; however,
these nine electors knew, at the time they voted, that their
vote would not affect the outcome of the election in the
Electoral College.

¢ Accidental Vote: In 2004 in Minnesota, there was one acci-
dentally miscast electoral vote for President (section 2.6).
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Thus, after 55 presidential elections, the vote of Samuel Miles in 1796
was the only case when an electoral vote was cast in an unexpected way
by a presidential elector who might have had reason to think, at the time
he cast the vote, that his vote might have affected the outcome.

Table 2.3 shows the number of presidential electors voting in the 55
presidential elections between 1789 and 2004 (a total of 21,915 electoral
votes), the number of electoral votes that were cast as expected (a total
of 21,904 electoral votes), and the 11 electoral votes that were cast in an
unexpected way (that is, one clear faithless elector, nine grand-standing
votes, and one accidental vote).”™™

Most recently, Richie Robb, one of the candidates nominated by the
Republican Party as presidential elector from West Virginia in 2004,
threatened, prior to the November 2004 voting, not to vote for George W.
Bush in the Electoral College. Ultimately, Robb changed his mind and
voted for Bush when the Electoral College met on December 13, 2004.

The laws of a majority of the 51 jurisdictions that appoint presidential
electors (including Minnesota) do not mention the way that a presidential
elector should vote. Nineteen states have laws that assert that the presi-
dential elector is obligated to vote for the nominee of his or her party, but
contain no enforcement provision.”” For example, Maine law provides:

“The presidential electors at large shall cast their ballots for
the presidential and vice-presidential candidates who
received the largest number of votes in the State. The presi-
dential electors of each congressional district shall cast their
ballots for the presidential and vice-presidential candidates
who received the largest number of votes in each respective
congressional district.””

™ Congressional Quarterly. 2002. Presidential Elections 1789-2002. Washington, DC: CQ
Press. Page 159.

™ There were, arguably, three additional faithless electors in the 1796 presidential elec-
tion. As Congressional Quarterly notes, “Some historians and political scientists claim
that three Democratic-Republican electors voted for Adams. However, the fluidity of
political party lines at that early date, and the well-known personal friendship between
Adams and at least one of the electors, makes the claim of their being ‘faithless electors’
one of continuing controversy.” See Congressional Quarterly. 1979. Presidential
Elections Since 1789. Second Edition. Washington, DC: CQ Press. Page 7.

™ Berns, Walter (editor). After the People Vote: A Guide to the Electoral College.
Washington, DC: The AEI Press. Pages 10-13 and 86-88.

™ Concerning pledges by presidential electors, see Ray v. Blair. 343 U.S. 214. 1952.
™ Maine 21-A M.R.S. section 805.
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Table 2.3 FAITHLESS ELECTORS

CLEAR GRAND-
ELECTORS CASTAS  FAITHLESS STANDING ~ ACCIDENTAL
ELECTION VOTING EXPECTED  ELECTOR VOTE VOTE
1789 69 69
1792 132 132
1796 138 138
1800 138 137 1
1804 176 176
1808 175 175
1812 218 218
1816 221 221
1820 232 231 1
1824 261 261
1828 261 261
1832 288 288
1836 294 294
1840 294 294
1844 275 275
1848 290 290
1852 296 296
1856 296 296
1860 303 303
1864 234 234
1868 294 294
1872 366 366
1876 369 369
1880 369 369
1884 401 401
1888 401 401
1892 444 444
1896 447 447
1900 447 447
1904 476 476
1908 483 483
1912 531 531
1916 531 531
1920 531 531
1924 531 531
1928 531 531
1932 531 531
1936 531 531

1940 531 531
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Table 2.3 FAITHLESS ELECTORS (cont.)

CLEAR GRAND-

ELECTORS CASTAS  FAITHLESS STANDING ~ ACCIDENTAL
ELECTION VOTING EXPECTED  ELECTOR VOTE VOTE
1944 531 531
1948 531 530 1
1952 531 531
1956 531 530 1
1960 537 536 1
1964 538 538
1968 538 537 1
1972 538 537 1
1976 538 537 1
1980 538 538
1984 538 538
1988 538 537 1
1992 538 538
1996 538 538
2000 538 537 1
2004 538 537 1
Total 21,915 21,904 1 9 1

Pennsylvania election law (section 2878) addresses the potential
problem of faithless electors by providing that each party’s presidential
nominee shall have the power to nominate the entire slate of candidates
for the position of presidential elector in Pennsylvania:

“The nominee of each political party for the office of
President of the United States shall, within thirty days after
his nomination by the National convention of such party,
nominate as many persons to be the candidates of his party
for the office of presidential elector as the State is then enti-
tled to. If for any reason the nominee of any political party for
President of the United States fails or is unable to make the
said nominations within the time herein provided, then the
nominee for such party for the office of Vice-President of the
United States shall, as soon as may be possible after the expi-
ration of thirty days, make the nominations. The names of
such nominees, with their residences and post office address-
es, shall be certified immediately to the Secretary of the
Commonwealth by the nominee for the office of President or
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Vice-President, as the case may be, making the nominations.
Vacancies existing after the date of nomination of presiden-
tial electors shall be filled by the nominee for the office of
President or Vice-President making the original nomination.
Nominations made to fill vacancies shall be certified to the
Secretary of the Commonwealth in the manner herein pro-
vided for in the case of original nominations.”

Five states (New Mexico, North Carolina, Oklahoma, South Carolina,
and Washington) have laws imposing penalties of up to $1,000 on faith-
less electors.

North Carolina’s election law specifies that failure to vote as pledged
constitutes resignation from the office of the elector, cancels the vote
cast by the faithless elector, and provides for another person to be
appointed to cast the vote by the remaining electors.” North Carolina law
(section 163-212) provides:

“Any presidential elector having previously signified his con-
sent to serve as such, who fails to attend and vote for the can-
didate of the political party which nominated such elector, for
President and Vice-President of the United States at the time
and place directed in G.S. 163-210 (except in case of sickness
or other unavoidable accident) shall forfeit and pay to the
State five hundred dollars ($500.00), to be recovered by the
Attorney General in the Superior Court of Wake County. In
addition to such forfeiture, refusal or failure to vote for the
candidates of the political party which nominated such elec-
tor shall constitute a resignation from the office of elector, his
vote shall not be recorded, and the remaining electors shall
forthwith fill such vacancy as hereinbefore provided.”

In short, the states have ample power to enact various preventive
measures (e.g., Pennsylvania’s system of empowering each presidential
nominee to directly nominate the elector candidates who run under his
name) as well as to provide remedies for faithless electors (e.g., North
Carolina’s approach).”

™ Berns, Walter (editor). After the People Vote: A Guide to the Electoral College.
Washington, DC: The AEI Press. Pages 12 and 87-88.

™ Edwards, George C., IIL. 2004. Why the Electoral College Is Bad for America. New
Haven, CT: Yale University Press. Pages 25-27.
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In summary, faithless electors are a historical curiosity associated
with the Electoral College, but they never have had any practical effect
on any presidential election.

2.13 FIVE MAJOR CHANGES IN THE PRESIDENTIAL ELECTION
SYSTEM THAT HAVE BEEN IMPLEMENTED WITHOUT A FEDERAL
CONSTITUTIONAL AMENDMENT

Five of the most salient features of the present-day system of electing the

President and Vice President of the United States are:
¢ popular voting for president,
¢ the statewide winner-take-all rule,
¢ nomination of candidates by nationwide political parties,
¢ the non-deliberative nature of the Electoral College, and
¢ the short presidential ballot.

Although some people today mistakenly believe that the current sys-
tem of electing the President and Vice President of the United States was
designed by the Founding Fathers, none of the above five features reflect-
ed a consensus of the Founding Fathers or is mentioned in the original
U.S. Constitution. None of these features was implemented by means of
a federal constitutional amendment. None was the creation of federal
legislation.

Instead, three of these five features came into being by the piecemeal
enactment of state laws over a period of years, and two resulted from
actions taken by non-government entities—namely the political parties
that emerged at the time of the nation’s first competitive presidential
election (1796).

e Popular Vote: As recounted in section 2.2, there was no
consensus among the Founding Fathers as to whether the
voters should be directly involved in process of choosing
presidential electors. The Constitution left the manner of
choosing presidential electors to the states. Popular
election was not the norm in the nation’s first presidential
election (1789). In fact, the voters were allowed to choose
presidential electors in only four states. However, state
laws changed over years. By 1824, voters were allowed to
choose presidential electors in three quarters of the states,
and by 1832, voters were able to choose presidential
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electors in all but one state.* Since 1876, all presidential
electors have been elected directly by the voters. In short,
direct popular voting for presidential electors became the
norm by virtue of the piecemeal enactment of state laws—
not because the Founders advocated popular voting, not
because the original Constitution required it, and not
because of any federal constitutional amendment. The
states used the built-in flexibility of the Constitution to
change the system.

Statewide Winner-Take-All Rule: The Founding Fathers
certainly did not advocate that presidential electors be cho-
sen on a statewide winner-take-all basis in a popular elec-
tion. In fact, this approach was used by only three of the
states participating in the nation’s first presidential election.
“Madison wrote that it was [the district system] which was
contemplated by the framers of the constitution,” and
some states elected presidential electors by districts in the
early years of the Republic. However, those states soon
came to realize what Thomas Jefferson called the “folly”® of
diminishing their influence by fragmenting their electoral
votes, and the states gravitated to the winner-take-all rule.
Since 1836, the presidential slate receiving the most popu-
lar votes statewide has won all of a state’s presidential elec-
tors—with only occasional and isolated exceptions.® The
statewide winner-take-all rule emerged over a period of
years because of the piecemeal enactment of state laws—
not because the Founders advocated the winner-take-all
rule, not because the original Constitution required it, and
not because of any federal constitutional amendment.

8 The South Carolina legislature chose presidential electors up to 1860. There were two
isolated instances of the election of presidential electors by the state legislature since

then—Florida in 1868 and Colorado in 1876.
81 McPherson v. Blacker: 146 U.S. 1 at 29. 1892.

8 Letter from Thomas Jefferson to James Monroe on January 12, 1800. Ford, Paul
Leicester. 1905. The Works of Thomas Jefferson. New York: G. P. Putnam’s Sons. 9:90.
8 The exceptions include the present-day use of the district system in Maine (since 1969)

and Nebraska (since 1992) and the one-time use of a district system by Michigan in

1892.
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e Nomination of Presidential Candidates by Political
Parties: Since the nation’s first competitive presidential
election (1796), candidates for President and Vice President
have been nominated on a nationwide basis by a central
body of a political party (e.g., by the congressional caucus
of each party starting in 1796 and by the national conven-
tions of each party starting in the 1820s). This feature of the
present-day system of electing the President emerged
because of the actions taken by non-government entities—
namely the political parties. This change did not come
about because the Founders wanted it, because the original
Constitution required it, or because of any federal constitu-
tional amendment.

Non-Deliberative Nature of the Electoral College: The
Founding Fathers intended that the Electoral College
would act as a deliberative body in which the presidential
electors would exercise independent judgment as to the

best persons to serve as President and Vice President.
However, once political parties began nominating presiden-
tial and vice-presidential candidates on a centralized basis,
and once political parties began actively campaigning for
their nominees throughout the country (1796), the presi-
dential elector necessarily became a rubberstamp. “[W]het-
her chosen by the legislatures or by popular suffrage on
general ticket or in districts, [the presidential electors] were
so chosen simply to register the will of the appointing
power.”® Thus, since 1796, presidential electors have been
expected to vote for the candidates nominated by their
party—that is, “to act, not to think.”® Moreover, this expec-
tation has been achieved with remarkable fidelity. Of the
21,915 electoral votes cast for President in the 55 presiden-
tial elections in the 217 years between 1789 and 2004,
the vote of Samuel Miles for Thomas Jefferson in 1796
was the only instance when a presidential elector might

8 McPherson v. Blacker. 146 U.S. 1 at 36. 1892.
% United States Gazette. December 15, 1796. Item signed “CANDOUR.”
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have thought, at the time he cast his unexpected vote,
that his vote might affect the national outcome.*® The
change in character of the Electoral College—from the
deliberative body envisioned by the Founding Fathers—to
a rubberstamp came about because of the emergence of
political parties. This change did not come into being
because the Founders wanted it, because the original
Constitution required it, or because of any federal constitu-
tional amendment.

¢ Short Presidential Ballot: Since the later part of the 20th
century, voters have not cast separate votes for individual
candidates for presidential elector but, instead, have cast a
single vote for a presidential slate consisting of a candidate
for President and a candidate for Vice President. Moreover,
in all but a few states, the names of the individual presiden-
tial electors have entirely disappeared from the ballot. The
universal adoption of the short presidential ballot has
almost entirely erased the presidential elector from the pub-
lic’s consciousness. This feature of modern-day presidential
elections emerged over a period of years because of the
piecemeal enactment of laws by the individual states—not
because the Founders advocated it, not because the original
Constitution required it, and not because of any federal con-
stitutional amendment.

In short, the original U.S. Constitution did not specify in detail the
manner of electing the President and Vice President. The flexibility built
into the original U.S. Constitution permitted the development of a system
that is very different from the one that the Founding Fathers originally
envisioned. The built-in flexibility of the original U.S. Constitution
concerning the manner of choosing presidential electors remains today.

% As discussed in greater detail in section 2.12, nine of the other instances of faithless elec-
tors are considered to have been grand-standing votes, and one electoral vote (in 2004)
was cast by accident.
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Constitutional Amendments

There have been hundreds of proposals to change the current system of
electing the President and Vice President over the years. This chapter
examines the three most prominent approaches to presidential election
reform that have been proposed as a federal constitutional amendment.
The next chapter (chapter 4) will analyze two approaches that can be
enacted entirely at the state level (without a federal constitutional
amendment and without action by Congress). Later, chapter 6 will dis-
cuss this book’s suggested approach for reform.
The three most discussed proposals for a federal constitutional
amendment are:
¢ Fractional Proportional Allocation of Electoral Votes
in which a state’s electoral votes are divided proportionally
according to the percentage—carried out to three decimal
places—of votes received in that state by each presidential
slate (section 3.1);
¢ District Allocation of Electoral Votes in which the peo-
ple elect two presidential electors statewide and one presi-
dential elector for each district (section 3.2); and
¢ Direct Nationwide Popular Election in which all the
popular votes are added together on a nationwide basis
(section 3.3).!
The chapter analyzes how each of these three approaches would
operate in terms of the following criteria:

! Numerous variations on each of the three approaches presented in this chapter have
been introduced in Congress over the years. The major differences include the extent to
which the proposal empowers Congress to adopt uniform federal laws governing presi-
dential elections, whether the casting of electoral votes is made automatic (i.e., the
office of presidential elector is eliminated), the percentage of the vote required to trig-
ger a contingent election, and the procedures for a contingent election (e.g., separate
voting by the two houses of Congress, voting in a joint session of Congress, or a nation-
wide run-off popular election).

95
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e Would it accurately reflect the nationwide popular vote?

e Would it improve upon the current situation in which most
areas of the country are non-competitive?

e Would every vote be equal?

Interest in reform tends to follow troublesome presidential elections.

Under the original Constitution, each presidential elector cast two
votes. The candidate with the most electoral votes (provided that the can-
didate had a majority) became President, and the second-place candidate
became Vice President (again, provided that the candidate had a major-
ity). The nation’s first two presidential elections (1789 and 1792) were
unanimous in the sense that George Washington received a vote from
each presidential elector who voted.?

The problems inherent with doubling voting surfaced as soon as
political parties formed and presidential elections became competitive.
In 1796, the Federalist members of Congress caucused and nominated
John Adams of Massachusetts for President and Thomas Pinckney of
South Carolina for Vice President. Meanwhile, the Republicans in Con-
gress nominated Thomas Jefferson of Virginia for President and Aaron
Burr of New York for Vice President. The Federalists were strongest in
the north, and the Republicans were strongest in the south. Thus, each
party had a presidential nominee from the part of the country where the
party was strongest and a vice-presidential candidate from the other part
of the county. Vice-presidential nominee Pinckney was, however, more
highly regarded than Burr. In particular, Pinckney was expected to be
able to win electoral votes from his Republican-leaning home state of
South Carolina (where the state legislature chose the electors), whereas
Burr was not expected to be able to make counter-balancing inroads in
the New York legislature’s solid support for the Federalist ticket of
Adams and Pinckney. The Federalist Party thus faced the dilemma of
whether to give its wholehearted support to its own ticket. If Federalist
presidential electors were to uniformly cast one vote for Adams and one
vote for Pinckney, and if Pinckney then won additional electoral votes in
his home state of South Carolina, their own party’s nominee for Vice
President would end up as President. As Stanwood reports,

2In 1789, two Maryland electors and two Virginia electors did not vote. In 1796, two
Maryland electors and one Vermont elector did not vote. Congressional Quarterly. 2002.
Presidential Elections 1789-2002. Washington, DC: CQ Press. Pages 174-175.
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“No less than eighteen [Federalist] electors in New England
resolved that Pinckney’s vote should not exceed Adam’s,
withheld their votes from the candidate for Vice president,
and scattered them upon others.’

This “strategic voting” by the Federalists to ensure the Presidency to
their own party’s nominee for President enabled the Republican presi-
dential nominee (Jefferson) to end up with the second-highest number of
electoral votes. Thus, Federalist John Adams was elected President, and
his chief critic, Thomas Jefferson, was elected Vice President.*”

In 1800, Thomas Jefferson and Aaron Burr again ran together as can-
didates of the Anti-Federalist Party. Anti-Federalist presidential electors
won a majority in the Electoral College. In 1800, all of the winning party’s
presidential electors cast one vote for each of their party’s nominees.
Thus, Jefferson and Burr each received an equal number of votes in the
Electoral College, thereby creating a tie. Under the Constitution, such ties
are resolved by a “contingent election” in which the House of
Representatives elects the President and the Senate elects the Vice
President. In the House, each state is entitled to cast one vote for
President (with equally divided states being unable to cast a vote). In the
Senate, each Senator is entitled to cast one vote for Vice President. After
a bitter dispute in Congress, Thomas Jefferson emerged from the House
of Representatives as President.*

Given the emergence of political parties that centrally nominated
presidential and vice-presidential candidates and given that it was neces-
sary for each presidential elector to vote for both of his party’s nominees
(to prevent a recurrence of the 1796 debacle), it was apparent that tied
presidential elections would be the norm for future elections. Congress

3 Stanwood, Edward. 1924. A History of the Presidency from 1788 to 1897. Boston, MA:
Houghton Mifflin Company. Page 49.

* Peirce, Neal R. 1968. The People’s President: The Electoral College in American History
and Direct-Vote Alternative. New York, NY: Simon and Schuster. Pages 63—-64.

> Stanwood, Edward. 1924. A History of the Presidency from 1788 to 1897. Boston:
Houghton Mifflin Company. Pages 49-53. There is considerable historical controversy
concerning Alexander Hamilton’s possible motives and role in the “strategic voting” by
Federalist presidential electors in the 1796 election. The main point, for the purposes of
this chapter, is that the original Constitution’s provision for double voting by presiden-
tial electors was unworkable in the context of political parties and competitive presi-
dential elections.

% Dunn, Susan. 2004. Jefferson’s Second Revolution: The Elections Crisis of 1800 and the
Triumph of Republicanism. Boston, MA: Houghton Mifflin.
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therefore passed the 12th Amendment specifying that each presidential
elector would cast a separate vote for President and Vice President.
Separate voting enables the winning political party to elect its nominees
to both nationwide offices. The states quickly ratified the amendment,
and it was in effect in time for the 1804 election.”

In 1824, there was a four-way race for President. The presidential
election was again thrown into the U.S. House and Senate. This contro-
versial election spotlighted various undemocratic practices, including the
continued selection of presidential electors in many states by the state
legislature.® After the 1824 election, the laws of many states were changed
to empower the voters to choose the state’s presidential electors directly.
Within two presidential elections, the voters directly elected presidential
electors in all but one state (South Carolina).

In 1876, Democrat Samuel J. Tilden received 254,694 more popular
votes than the 4,033,497 votes received by Rutherford B. Hayes; however,
Hayes led by one electoral vote by virtue of carrying a number of states
by extremely small margins (e.g., South Carolina by 889 votes, Florida by
922 votes, Oregon by 1,050 votes, Nevada by 1,075 votes, and California
by 2,798 votes).” Moreover, conflicting returns were submitted from three
southern states that still had reconstruction governments (South
Carolina, Florida, and Louisiana). A 15-member electoral commission
eventually awarded the Presidency to Hayes.""'"'* The contested Tilden-
Hayes 1876 election led to the passage of federal legislation governing the
handling of controversies involving presidential elections.”

In the 1888 election, President Grover Cleveland received 5,539,118
popular votes to Benjamin Harrison’s 5,449,825. Harrison won in the

" Kuroda, Tadahisa. 1994. The Origins of the Twelfth Amendment: The Electoral College
in the Early Republic, 1787-1804. Westport, CT: Greenwood Press.

8 Schlesinger, Arthur M., Jr. and Hewson, Martha S. 2002. Philadelphia, PA: Chelsea House
Publishers. Pages 34-36.

9 Congressional Quarterly. 2002. Presidential Elections 1789-2002. Washington, DC: CQ
Press. Page 125.

1 Morris, Roy B. 2003. Fraud of the Century: Rutherford B. Hayes, Samuel Tilden, and
the Stolen Election of 1876. Waterville, ME: Thorndike Press.

I Robinson, Lloyd. 1996. The Stolen Election: Hayes versus Tilden—1876. New York, NY:
Tom Doherty Associates Books.

12 Rehnquist, William H. 2004. Centennial Crisis: The Disputed Election of 1876. New
York, NY: Alfred A. Knopf.

13 The federal election laws resulting from the 1876 election evolved into what is now Title
3 of the United States Code (found in appendix B).
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Electoral College by a substantial margin—233 to 168 despite Cleveland’s
89,293-vote lead in the popular vote. In the 1890 mid-term elections, the
Democrats won control in Michigan (then regularly Republican). The
Democrats passed a law switching Michigan from the statewide winner-
take-all system to a system in which one presidential elector was to be
elected from each of the state’s congressional districts and in which the
state’s two senatorial electors were to be elected from two special dis-
tricts, each comprising half of the state’s congressional districts.
Republicans contested the constitutionality of Michigan’s change from
the statewide winner-take-all system to the district system. In the 1892
case of McPherson v. Blacker (discussed in chapter 2), the U.S. Supreme
Court upheld Michigan’s right to change its law concerning the method of
choosing its presidential electors.

The 1968 presidential election was held in the midst of continuing
controversy over recently passed civil rights laws, urban rioting, and the
war in Vietnam. Governor George Wallace of Alabama ran for President
against Richard Nixon and Hubert Humphrey." Wallace hoped to win
enough electoral votes to prevent either major-party nominee from win-
ning a majority of the electoral votes. His primary goal was not to throw
the election into the Congress. Instead, he planned to negotiate with one
of the major-party candidates before the meeting of the Electoral College
in mid-December to extract policy concessions on civil rights and cabinet
positions. To aid in these anticipated post-November negotiations,
Wallace obtained affidavits from each of his presidential electors com-
mitting them to vote in the Electoral College for Wallace or “for whom-
soever he may direct.””

Wallace won 45 electoral votes in 1968 by carrying Alabama,
Arkansas, Georgia, Louisiana, and Mississippi. Richard Nixon ended up
with 43.42% of the popular vote (compared to Hubert Humphrey’s 42.72%)
as well as a majority of the electoral votes. Although Nixon was elected
President by a majority of the Electoral College, a shift of only 10,245 pop-
ular votes in Missouri and 67,481 popular votes in Illinois would have left
Nixon without a majority of the electoral votes (while still leading
Humphrey by more than 300,000 popular votes on a nationwide basis).

" Longley, Lawrence D. and Braun, Alan G. 1972. The Politics of Electoral College Reform.
New Haven, CT: Yale University Press. Pages 7-21.

15 Congressional Quarterly. 1979. Presidential Elections Since 1789. Second Edition.
Washington, DC: CQ Press. Page 8.
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Faithless presidential electors had begun to emerge as an irritant in
presidential politics in several southern states during the period immedi-
ately before and after passage of the civil rights legislation of the mid-
1960s. In the 1968 presidential election, George Wallace received one
electoral vote from a faithless Republican presidential elector from North
Carolina. This was one of three occasions when Nixon suffered the loss
of an electoral vote because of a faithless Republican elector.

Thus, shortly after taking office as President in 1969, Nixon sent a
message to Congress saying:

“I have in the past supported the proportional plan. But I am not
wedded to the details of this plan or any other specific plan. I
will support any plan that moves toward ... the abolition of indi-
vidual electors ... allocation of presidential candidates of the
electoral vote of each state and the District of Columbia in a
manner that may more closely approximate the popular vote
than does the present system ... making a 40 percent electoral
vote plurality sufficient to choose a President.”*

President Nixon’s message ignited a flurry of activity in the 91st
Congress.

e Senator Howard Cannon (D-Nevada) introduced a pro-
posed constitutional amendment for a fractional propor-
tional allocation of each state’s electoral votes (section 3.1).

e Senator Karl Mundt (R-South Dakota) introduced a pro-
posed amendment for electing presidential electors by con-
gressional district (section 3.2).

¢ Representative Emmanuel Celler (D-New York) and Senator
Birch Bayh (D-Indiana) introduced amendments for nation-
wide popular election of the president (section 3.3).

Celler’s proposal (House Joint Resolution 681 of the 91st Congress)
passed in the House of Representatives by a 338-70 vote in 1969. After the
strong bipartisan vote in the House, President Nixon urged the Senate
to adopt the House bill. That bill, however, was filibustered and died in
the Senate."”

16 February 20, 1969.

17 Congressional Quarterly. 2002. Presidential Elections 1789-2002. Washington, DC: CQ
Press. Page 169.
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Interest in electoral reform was rekindled after the 1976 presidential
elections. A shift of 3,687 popular votes in Hawaii and 5,559 popular votes
in Ohio would have elected Gerald Ford, even though Jimmy Carter led
Ford by 1,682,970 popular votes nationwide.

President Carter, President Ford (the losing presidential candidate in
1976), and Senator Robert Dole (the losing vice-presidential candidate)
publicly supported nationwide popular election of the President. In 1979,
a majority of the Senate voted in favor a proposed constitutional amend-
ment (Senate Joint Resolution 28) sponsored by Senator Birch Bayh that
closely resembled the bill that had passed in the House in 1969. Lacking
the required two-thirds support, the bill was defeated.

The 2000 election resulted in the election of a President who had not
received the most popular votes nationwide. After the 2000 election, for-
mer Presidents Jimmy Carter and Gerald Ford created a bipartisan
Commission to make recommendations for improving the nation’s elec-
toral system. Many of the reforms proposed by the Carter-Ford
Commission became part of the Help America Vote Act (HAVA) of 2002.

If 59,393 Ohio votes had switched in the 2004 presidential election,
Kerry would have been elected President despite George W. Bush’s lead of
about 3,500,000 votes in the nationwide popular vote. After the 2004 elec-
tion, former President Jimmy Carter and former Secretary of State James
Baker formed another bipartisan commission to review the implementa-
tion of HAVA in light of the nation’s experience in the 2004 election and to
make additional recommendations concerning election administration.

Potential problems with the current statewide winner-take-all system
appear to be becoming increasingly common.”® As shown in table 1.3,
there have been six presidential elections—1948, 1960, 1968, 1976, 2000,
and 2004—in the past six decades in which the shift of a relatively small
number of votes in one or two states would have elected a presidential
candidate who had not received the most popular votes nationwide.

Meanwhile, the 2004 presidential election made it clear that the num-
ber of battleground states is decreasing. Although voter turnout
increased in the battleground states in 2004, it decreased in non-
competitive states."

18 Abbott, David W. and Levine, James P. 1991. Wrong Winner: The Coming Debacle in the
Electoral College. Westport, CT: Praeger.

9 Committee for the Study of the American Electorate (2004). “President Bush,
Mobilization Drives Propel Turnout to Post-1968 High.” November 4, 2004.
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3.1 FRACTIONAL PROPORTIONAL ALLOCATION OF ELECTORAL VOTES
In the fractional proportional approach, a state’s electoral votes are
divided proportionally—carried out to three decimal places—according
to the percentage of votes received in the state by each presidential
slate.

Senator Howard Cannon (D-Nevada) introduced the following pro-
posed federal constitutional amendment (Senate Joint Resolution 33 in
the 91st Congress) to implement the fractional proportional approach:

“Resolved by the Senate and House of Representatives of the
United States of America in Congress assembled (two-thirds
of each House concurring therein),

That the following article is proposed as an amendment to the
Constitution of the United States, which shall be valid to all
intents and purposes as part of the Constitution if ratified by
the legislatures of three-fourths of the several States:

‘Article—

‘SECTION 1. The Executive power shall be vested in a
President of the United States of America. He shall hold
his office during the term of four years, and, together
with the Vice President, chosen for the same term, be
elected as provided in this article. No person constitu-
tionally ineligible for the office of President shall be eli-
gible for the office of Vice President.

‘SECTION 2. The President and Vice President shall be
elected by the people of the several States and the
District of Columbia. The electors in each State shall
have the qualifications requisite for electors of the most
numerous branch of the State legislature, except that
the legislature of any State may prescribe lesser qualifi-
cations with respect to residence therein. The electors
of the District of Columbia shall have such qualifica-
tions as the Congress may prescribe. The places and
manner of holding such election in each State shall be
prescribed by the legislature thereof, but the Congress
may at any time by law make or alter such regulations.
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The place and manner of holding such election in the
District of Columbia shall be prescribed by the
Congress. The Congress shall determine the time of
such election, which shall be the same throughout the
United States. Until otherwise determined by the
Congress, such election shall be held on the Tuesday
next after the first Monday in November of the year pre-
ceding the year in which the regular term of the
President is to begin.

‘SECTION 3. Each state shall be entitled to a number
of electoral votes equal to the whole number of
Senators and Representatives to which each State may
be entitled in the Congress. The District of Columbia
shall be entitled to a number of electoral votes equal to
the whole number of Senators and Representatives in
Congress to which such District would be entitled if it
were a State, but in no event more than the least popu-
lous State.

‘SECTION 4. Within forty-five days after such election,
or at such time as Congress shall direct, the official cus-
todian of the election returns of each State and the
District of Columbia shall make distinct lists of all per-
sons for whom votes were cast for President and the
number of votes cast for each person, and the total vote
cast by the electors of the State of the District for all
persons for President, which lists he shall sign and cer-
tify and transmit sealed to the seat of Government of the
United States, directed to the President of the Senate.
On the 6th day of January following the election, unless
the Congress by law appoints a different day not earlier
than the 4th day of January and not later than the 10th
day of January, the President of the Senate shall, in the
presence of the Senate and House of Representatives,
open all certificates and the votes shall then be counted.
Each person for whom votes were cast shall be credit-
ed with such proportion of the electoral votes thereof as
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he received of the total vote cast by the electors therein
for President. In making the computation, fractional
numbers less than one one-thousandth shall be disre-
garded. The person having the greatest aggregate num-
ber of electoral votes of the States and the District of
Columbia for President shall be President, if such num-
ber be at least 40 per centum of the whole number of
such electoral votes, or if two persons have received an
identical number of such electoral votes which is at
least 40 per centum of the whole number of electoral
votes, then from the persons having the two greatest
number of such electoral votes for President, the Senate
and the House of Representatives sitting in joint session
shall choose immediately, by ballot, the President. A
majority of the votes of the combined membership of
the Senate and House of Representatives shall be nec-
essary for a choice.

‘SECTION 5. The Vice President shall be likewise
elected, at the same time, in the same manner, and sub-
ject to the same provisions as the President.

‘SECTION 6. The Congress may by law provide for the
case of the death of any of the persons from whom the
Senate and the House of Representatives may choose a
President whenever the right of choice shall have
devolved upon them, and for the case of death of any of
the persons from whom the Senate and the House of
Representatives may choose a Vice President whenever
the right of choice shall have devolved upon them. The
Congress shall have power to enforce this article by
appropriate legislation.

‘SECTION 7. The following provisions of the
Constitution are hereby repealed: paragraphs 1, 2, 3,
and 4 of section 1, Article II; the twelfth article of
amendment; section 4 of the twentieth article of amend-
ment; and the twenty-third article of amendment.
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‘SECTION 8. This article shall take effect on the 1st
day of February following its ratification, except that
this article shall be inoperative unless it shall have been
ratified as an amendment to the Constitution by the leg-
islatures of three-fourths of the States within seven
years from the date of its submission to the States by

’”

the Congress.

The remainder of this section analyzes how the proposed fractional
proportional approach would operate in terms of the following criteria:
e Would it accurately reflect the nationwide popular vote?
e Would it improve upon the current situation in which most
areas of the country are non-competitive?
e Would every vote be equal?

Almost any electoral system will work well in a landslide. Thus, we
start our analysis of the fractional proportional approach with data from
a close recent presidential election—the 2000 election.

Table 3.1 shows how the fractional proportional approach would have
operated in the 2000 presidential election. Columns 3, 4, and 5 of this table
show, for each state, the number of population votes received by Al Gore,
George W. Bush, and Ralph Nader. Column 6 shows, for each state, the
number of electoral votes that Gore would have received under the frac-
tional proportional approach (expressed as a fraction with three decimal
places of precision, as specified by Senator Cannon’s proposal). This
number of electoral votes is obtained by dividing Gore’s popular vote in
the state by the total popular vote received by Gore, Bush, and Nader
together, and then multiplying this quotient by the number of electoral
votes possessed by the state. Columns 7 and 8 show the same information
for Bush and Nader. For each state, the number of electoral votes for the
three presidential candidates (columns 6, 7, and 8) adds up to the number
of electoral votes possessed by the state (column 2). As can be seen from
the bottom line of the table, Al Gore would have received 259.969 electoral
votes; George W. Bush would have received 260.323 electoral votes; and
Ralph Nader would have received 17.707 electoral votes if the 2000 presi-
dential election had been run under the fractional proportional approach.®

% In this book, all analyses of the results of hypothetically using some alternative electoral
system are based on the data available from the actual election using the current elec-
toral system.



106 | Crapter 3

Table 3.1 2000 ELECTION UNDER THE FRACTIONAL PROPORTIONAL APPROACH
(CONSIDERING THREE PARTIES)

ELECTORAL POPULAR VOTES ELECTORAL VOTES
STATE VOTES GORE BUSH NADER GORE BUSH NADER
Alabama 9 692,611 941,173 18,323 3.773 5.127 0.100
Alaska 3 79,004 167,398 28,747 0.861 1.825 0.313
Arizona 8 685,341 781,652 45,645 3.625 4.134 0.241
Arkansas 6 422,768 472,940 13,421 2.790 3.121 0.089
California 54 5,861,203 4,567,429 418,707 29.178 22.737 2.084
Colorado 8 738,227 883,748 91,434 3.447 4.126  0.427
Connecticut 8 816,015 561,094 64,452 4.529 3.114 0.358
Delaware 3 180,068 137,288 8,307 1.659 1.265 0.077
DC 3 171,923 18,073 10,576 2.571 0.270 0.158
Florida 25 2,912,253 2,912,790 97,488 12.293 12.295 0.412
Georgia 13 1,116,230 1,419,720 134,322 5.434 6.912 0.654
Hawaii 4 205,286 137,845 21,623 2.251  1.512 0.237
Idaho 4 138,637 336,937 122,922 0.927 2.252 0.822
Illinois 22 2,589,026 2,019,421 103,759 12.087 9.428 0.484
Indiana 12 901,980 1,245,836 185,312 4.639 6.408 0.953
lowa 7 638,517 634,373 29,374 3.432 3.410 0.158
Kansas 6 399,276 622,332 36,086 2.265 3.530 0.205
Kentucky 8 638,898 872,492 23,192 3.331 4.548 0.121
Louisiana 9 792,344 927,871 20,473 4.097 4.797 0.106
Maine 4 319,951 286,616 37,127 1.988 1.781 0.231
Maryland 10 1,145,782 813,797 53,768 5.691 4.042 0.267
Massachusetts 12 1,616,487 878,502 173,564 7.269 3.950 0.780
Michigan 18 2,170,418 1,953,139 84,165 9.285 8.355 0.360
Minnesota 10 1,168,266 1,109,659 126,696 4.858 4.615 0.527
Mississippi 7 404,614 572,844 8,122 2.874 4.069 0.058
Missouri 11 1,111,138 1,189,924 38,515 5.224 5.595 0.181
Montana 3 137,126 240,178 24,437 1.024 1.794 0.182
Nebraska 5 231,780 433,862 24,540 1.679 3.143 0.178
Nevada 4 279,978 301,575 15,008 1.877 2.022 0.101
New Hampshire 4 266,348 273,559 22,198 1.895 1.947 0.158
New Jersey 15 1,788,850 1,284,173 94,554 8.471 6.081 0.448
New Mexico 5 286,783 286,417 21,251 2.412  2.409 0.179
New York 33 4,107,697 2,403,374 244,030 20.067 11.741 1.192
North Carolina 14 1,257,692 1,631,163 0 6.095 7.905 0.000
North Dakota 3 95,284 174,852 9,486 1.022 1.876 0.102
Ohio 21 2,186,190 2,351,209 117,857 9.862 10.606 0.532
Oklahoma 8 474,276 744,337 0 3.114 4.886 0.000
Oregon 7 720,342 713,577 77,357 3.337 3.305 0.358
Pennsylvania 23 2,485,967 2,281,127 103,392 11.740 10.772 0.488
Rhode Island 4 249,508 130,555 25,052 2.464 1.289 0.247
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Table 3.1 2000 ELECTION UNDER THE FRACTIONAL PROPORTIONAL APPROACH
(CONSIDERING THREE PARTIES) (cont.)

ELECTORAL POPULAR VOTES ELECTORAL VOTES
STATE VOTES GORE BUSH NADER GORE BUSH  NADER
South Carolina 8 565,561 785,937 20,200 3.298 4.584 0.118
South Dakota 3 118,804 190,700 0 1.152 1.848 0.000
Tennessee 11 981,720 1,061,949 19,781 5.233 5.661 0.105
Texas 32 2,433,746 3,799,639 137,994 12.223 19.084 0.693
Utah 5 203,053 515,096 35,850 1.347 3.416 0.238
Vermont 3 149,022 119,775 20,374 1.546 1.243 0.211
Virginia 13 1,217,290 1,437,490 59,398 5.830 6.885 0.284

Washington 11 1,247,652 1,108,864 103,002 5.580 4.959 0.461
West Virginia 5 295,497 336,475 10,680 2.299 2.618 0.083
Wisconsin 11 1,242,987 1,237,279 94,070 5.311 5.287 0.402
Wyoming 3 60,481 147,947 46,252 0.712 1.743 0.545
Total 538 50,999,897 50,456,002 2,882,955 259.969 260.323 17.707

Concerning the accurate reflection of the nationwide popular vote,
table 3.1 shows that, if the fractional proportional approach had been in
use throughout the country in the 2000 presidential election, it would not
have awarded the most electoral votes to the candidate receiving the
most popular votes nationwide. Gore would have received 0.354 fewer
electoral votes than George W. Bush even though Gore led by 537,179
popular votes nationwide. Because Bush would have received “the great-
est aggregate number of electoral votes” and such number would have
been “at least 40 per centum of the whole number of such electoral
votes,” Bush would have been elected under Senate Joint Resolution 33
as proposed by Senator Cannon in 1969.

Under some variants of the proposed fractional proportional
approach, no electoral votes are awarded to a presidential slate receiving
less than a specified “cut-off” percentage (e.g., 5%) of a state’s popular
vote (or the national popular vote). Table 3.2 shows how the fractional
proportional approach would have operated in the 2000 presidential elec-
tion if only the two major political parties are considered. Column 2
shows Gore’s popular vote percentage for each state. Columns 3 and 4
show, for each state, the electoral votes (rounded off to three decimal
places) that Gore and Bush, respectively, would have received under the
fractional proportional approach with a cut-off. Columns 5 and 6 show
the actual numbers of electoral votes that Gore and Bush, respectively,
received in the 2000 presidential election.
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Table 3.2 2000 ELECTION UNDER THE FRACTIONAL PROPORTIONAL APPROACH
(CONSIDERING THE TWO MAJOR PARTIES)

GORE BUSH GORE BUSH
GORE FRACTIONAL FRACTIONAL ACTUAL ACTUAL
POPULAR ELECTORAL ELECTORAL  ELECTORAL  ELECTORAL
STATE VOTES VOTES VOTES VOTES VOTES
Alabama 42.393058% 3.815 5.185 9
Alaska 32.063051% 0.962 2.038 3
Arizona 46.717401% 3.737 4.263 8
Arkansas 47.199310% 2.832 3.168 6
California 56.202990% 30.350 23.650 54
Colorado 45.514080% 3.641 4.359 8
Connecticut 59.255658% 4.740 3.260 8
Delaware 56.740065% 1.702 1.298 3
DC 90.487694% 2.715 0.285 3
Florida 49.995391% 12.499 12.501 25
Georgia 44.016246% 5.722 7.278 13
Hawaii 59.827296% 2.393 1.607 4
Idaho 29.151510% 1.166 2.834 4
Illinois 56.180010% 12.360 9.640 22
Indiana 41.995217% 5.039 6.961 12
lowa 50.162779% 3.511 3.489 7
Kansas 39.083093% 2.345 3.655 6
Kentucky 42.272213% 3.382 4.618 8
Louisiana 46.060754% 4.145 4.855 9
Maine 52.747842% 2.110 1.890 4
Maryland 58.470825% 5.847 4.153 10
Massachusetts 64.789344% 7.775 4.225 12
Michigan 52.634606% 9.474 8.526 18
Minnesota 51.286412% 5.129 4.871 10
Mississippi 41.394515% 2.898 4.102 7
Missouri 48.288051% 5.312 5.688 11
Montana 36.343638% 1.090 1.910 3
Nebraska 34.820519% 1.741 3.259 5
Nevada 48.143162% 1.926 2.074 4
New Hampshire 49.332200% 1.973 2.027 4
New Jersey 58.211409% 8.732 6.268 15
New Mexico 50.031926% 2.502 2.498 5
New York 63.087885% 20.819 12.181 33
North Carolina 43.536003% 6.095 7.905 14
North Dakota 35.272603% 1.058 1.942 3
Ohio 48.181568% 10.118 10.882 21
Oklahoma 38.919329% 3.114 4.886 8

Oregon 50.235892% 3.517 3.483 7
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Table 3.2 2000 ELECTION UNDER THE FRACTIONAL PROPORTIONAL APPROACH
(CONSIDERING THE TWO MAJOR PARTIES) (cont.)

GORE BUSH GORE BUSH
GORE FRACTIONAL FRACTIONAL ACTUAL ACTUAL
POPULAR ELECTORAL ELECTORAL ELECTORAL ELECTORAL
STATE VOTES VOTES VOTES VOTES VOTES
Pennsylvania 52.148479% 11.994 11.006 23
Rhode Island 65.649116% 2.626 1.374 4
South Carolina 41.846973% 3.348 4.652 8
South Dakota 38.385287% 1.152 1.848 3
Tennessee 48.037133% 5.284 5.716 11
Texas 39.043730% 12.494 19.506 32
Utah 28.274495% 1.414 3.586 5
Vermont 55.440351% 1.663 1.337 3
Virginia 45.852764% 5.961 7.039 13
Washington 52.944771% 5.824 5.176 11
West Virginia 46.757926% 2.338 2.662 5
Wisconsin 50.115068% 5.513 5.487 11
Wyoming 29.017694% 0.871 2.129 3
50.268045% 268.766 269.234 267 271

Table 3.2 shows that, if the fractional proportional approach had
been used in the 2000 presidential election (with a cut-off percentage
excluding all but the two major-party candidates), it would not have
awarded the most electoral votes to the candidate receiving the most
popular votes nationwide. Even though Al Gore led by 537,179 popular
votes nationwide, he would have received only 268.766 electoral votes,
whereas George W. Bush would have received 269.234 electoral votes.
Since 269.234 is more than half of 538, George W. Bush would have been
elected President.

Concerning competitiveness, the fractional proportional approach
improves upon the current situation in which about three-quarters of
states are non-competitive. Winning a few hundred more popular votes in
any state will earn a presidential candidate an additional 0.001 electoral
votes, thus giving some political importance to every vote, regardless of
the state in which it is cast.

On the other hand, not every vote is equal under the fractional pro-
portional approach. In fact, there are three different inequalities inherent
in the fractional proportional approach as explained below. These
inequalities (3.79-to-1, 1.76-to-1, and 1.27-to-1) are substantial and, in
particular, are considerably larger than the small variations that are
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considered to be constitutionally tolerable nowadays when congression-
al and other types of districts are drawn within states.*

The inequalities under the fractional proportional approach arise
from the

® two bonus electoral votes that each state receives regard-
less of its population,

e inequalities in the apportionment of the membership of the
House of Representatives among the several states, and

e differences in voter turnout in various states.

First, a vote cast in a large state has less weight than a vote cast in a
small state because of the two bonus in the Electoral College that each
state receives regardless of its population. For example, in the 2000 pres-
idential election, Wyoming (with a population of 453,588 in 1990) had
three electoral votes, whereas California (with a population of 29,760,021
in 1990) had 54 electoral votes. As shown in table 3.3, in the presidential
elections of 1992, 1996, and 2000, one electoral vote corresponded to
151,196 people in Wyoming but to 572,308 in California. The last column
of this table shows the ratio of California’s population per electoral vote
compared to that of Wyoming—a 3.79-to-1 variation.

Table 3.3 DIFFERENCE IN WEIGHT OF A POPULAR VOTE ARISING FROM EACH
STATE’S BONUS OF TWO ELECTORAL VOTES

POPULATION
CORRESPONDING
TO ONE
ELETORAL  ELECTORAL  RATIO TO
STATE POPULATION REPRESENTATIVES SENATORS VOTES VOTE LOWEST
California 29,760,021 52 2 54 572,308 3.79
Wyoming 453,588 1 2 3 151,196 1.00

Second, a vote cast in certain states has less weight than a vote cast
in certain other states because of inequalities in the apportionment of
membership of the House of Representatives among the several states.
For example, Wyoming (with a population of 453,588 in 1990) and
Montana (with a population of 799,065 in 1990) each had one member in
the House of Representatives (and hence three electoral votes). As

2L Of course, if the fractional proportional approach were enacted in the form of a feder-
al constitutional amendment, it could not be successfully challenged in court on the
grounds that it countenances inequalities that are greater than those constitutionally
allowed for election districts for other offices.
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shown in table 3.4, in the presidential elections of 1992, 1996, and 2000,
one electoral vote corresponded to 151,196 people in Wyoming but to
266,355 in Montana. The last column of this table shows the ratio of
Montana’s population per electoral vote compared to the ratio for
Wyoming—a 1.76-to-1 variation. There are numerous other pairs of states
with similar variations.*

Table 3.4 | DIFFERENCE IN WEIGHT OF A POPULAR VOTE ARISING FROM
CONGRESSIONAL APPORTIONMENT

POPULATION
CORRESPONDING
BY ONE
ELECTORAL RATIO TO
STATE POPULATION VOTE LOWEST
Montana 799,065 266,355 1.76
Wyoming 453,588 151,196 1.00

Third, voter turnout within a voter’'s own state changes the weight of
a given voter’s vote. For example, a vote cast in a state with a low turnout
has a greater weight than a vote cast in a state where more total votes are
cast. Column 4 of table 3.5 shows the numbers of popular votes cast in the
2000 presidential election in the four states with five electoral votes
(Nebraska, New Mexico, Utah, and West Virginia). As can be seen in col-
umn 5 of the table, one electoral vote corresponds to 118,900 popular
votes in New Mexico but to 150,800 popular votes in Utah. Column 6
shows the ratio of the number of votes representing one electoral vote in
each state compared to that of the lowest in the table (New Mexico). The
greatest variation is between Utah and New Mexico—a 1.27-to-1 variation.

Table 3.5 COMPARISON OF WEIGHT OF A POPULAR VOTE CAST IN FOUR STATES
WITH THE SAME NUMBER OF ELECTORAL VOTES

POPULAR
VOTES
VOTES CAST  CORRESPONDING
IN 2000 T0 ONE RATIO
1990 2000  PRESIDENTIAL  ELECTORAL 10

STATE POPULATION _ POPULATION  ELECTION VOTE LOWEST
Nebraska 1,578,385 1,711,263 690,182 138,000 1.16
New Mexico 1,515,069 1,819,046 594,451 118,900 1.00
Utah 1,722,850 2,233,169 753,999 150,800 1.27
West Virginia 1,793,477 1,808,344 642,652 128,600 1.08

2 These include pairs of states with more than three electoral votes and pairs of states
with different numbers of electoral votes.



112 | Chapter 3

The total number of votes cast in states with the same number of
electoral votes varies for at least two reasons.

e First, the actual population of the state at the moment of the
election might have increased or decreased since the last
census.

e Second, the number of voters turning out for the particular
election depends on the degree of civic participation in the
state.

As to the first of these factors, a state’s allocation of electoral votes
depends on its number of Representatives and Senators. The number of
Representatives to which a state is entitled changes every 10 years based
on the federal census. For example, the 1992, 1996, and 2000 presidential
elections were conducted under the apportionment that resulted from
the 1990 census. This means that the 2000 presidential election was con-
ducted using an allocation of electoral votes based on 10-year-old popu-
lation data. Thus, the weight of a citizen’s vote in a rapidly growing state
is diminished. Column 2 of table 3.5 shows the population of each state
according to the 1990 census. Column 3 shows the population of each
state according to the 2000 census. The 2000 census was taken in the
spring of 2000 but was not applicable to the 2000 presidential election.
These numbers closely approximate each state’s population in the 2000
presidential election held a few months later. As can be seen, Utah, a fast-
growing state, had 510,319 more people in 2000 than it did in 1990, where-
as West Virginia barely grew at all during the 10-year period (only 14,867
more people than in 1990). New Mexico also experienced rapid popula-
tion growth during the 1990s. Because of the time lag in reallocating elec-
toral votes (a full 10 years in the case of the 2000 election), Utah and New
Mexico had the same number of electoral votes in the 2000 presidential
election as West Virginia.

Concerning the second of the above factors, voter turnout within a
state also affects the relative weight of a vote under the fractional pro-
portional approach. A citizen’s vote gets less weight if it happens to be
cast in a state with a high degree of civic participation. For example, Utah
consistently has high voter turnout in its elections.

In summary, if the fractional proportional approach had been in use
throughout the country in the 2000 presidential election,

e it would not have more accurately reflected the nationwide
popular vote;
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e it would have made all states competitive; and
¢ not every vote would have been equal.

It should be noted that the fractional proportional approach dis-
cussed above differs significantly from the whole-number proportional
approach (discussed in section 4.1). In the whole-number proportional
approach, the office of presidential elector is not abolished and, there-
fore, the states continue to choose presidential electors. Because human
presidential electors each have one indivisible vote, it is not possible to
divide the electoral votes precisely (e.g., to three decimal places as spec-
ified in Senator Cannon’s proposal). Thus, a state’s electoral votes must
necessarily be rounded off to the nearest whole number in the whole-
number proportional approach. The counter-intuitive effects of this
rounding-off, in the context of a system in which the average state has
only 11 electoral votes, is discussed in detail in section 4.1.

3.2 DISTRICT ALLOCATION OF ELECTORAL VOTES
In the district approach, voters elect two presidential electors statewide
and one presidential elector for each district.

Senator Karl Mundt (R-South Dakota) was the leading sponsor of a
proposed federal constitutional amendment to implement the district
system in 1969. Senate Joint Resolution 12 of the 91st Congress provided
(in part):

“Resolved by the Senate and House of Representatives of the
United States of America in Congress assembled (two-thirds
of each House concurring therein),

That the following article is proposed as an amendment to the
Constitution of the United States, which shall be valid to all intents and
purposes as part of the Constitution if ratified by the legislatures of three-
fourths of the several States within seven years from the date of its sub-
mission by the Congress:

‘Article—

‘SECTION 1. Each State shall choose a number of electors
of President and Vice President equal to the whole number of
Senators and Representatives to which the State may be enti-
tled in the Congress; but no Senator or Representative, or per-
son holding an office of trust or profit under the United States
shall be chosen elector.
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‘The electors assigned to each State with its Senators shall be
elected by the people thereof. Each of the electors appor-
tioned with its Representatives shall be elected by the people
of a single-member electoral district formed by the legislature
of the State. Electoral districts within each State shall be of
compact and contiguous territory containing substantially
equal numbers of inhabitants, and shall not be altered until
another census of the United States has been taken. Each
candidate for the office of elector of President and Vice
President shall file in writing under oath a declaration of the
identity of the persons for whom he will vote for President
and Vice President, which declaration shall be binding on any
successor to his office. In choosing electors the voters in
each State have the qualifications requisite for electors of the
most numerous branch of the State legislature.

‘The electors shall meet in their respective States, fill any
vacancies in their number as directed by the State legislature,
and vote by signed ballot for President and Vice President,
one of whom, at least, shall not be an inhabitant of the State
with themselves....

“Any vote cast by an elector contrary to the declaration made
by him shall be counted as a vote cast in accordance with his

 ”

declaration.

Senate Joint Resolution 12 of the 91st Congress in 1969 was spon-
sored by the following Senators:

e Mundt (R-South Dakota), e Hruska (R-Nebraska),

* Boggs (R-Delaware), e Jordan (R-Idaho),

e Byrd (D-West Virginia), e Miller (R-Iowa),

e Cotton (R-New Hampshire), e Sparkman (D-Alabama),

e Curtis (R—Nebraska), e Stennis (D-Mississippi),

e Dominick (R-Colorado), e Thurmond (R—South Carolina),
¢ Fong (R-Hawaii), e Tower (R-Texas),

e Goldwater (R—-Arizona), e Williams (R-Delaware), and

e Hansen (R-Wyoming), ¢ Young (R-North Dakota).

The characteristics of the congressional-district approach are ana-
lyzed in detail in section 4.2, where it is demonstrated that
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¢ it would not accurately reflect the nationwide popular vote;

¢ it would not improve upon the current situation in which
most areas of the country are non-competitive but, instead,
would simply create a small set of battleground congres-
sional districts (with most districts being non-competitive),
and

® not every vote would be equal.

The Mundt proposal was noteworthy in that it retained the office of
presidential elector while eliminating the possibility of a faithless presi-
dential elector. First, Mundt’s proposed amendment provided that each
candidate for presidential elector must take an oath to vote in the
Electoral College for particular persons for President and Vice President
(and made the original candidate’s oath binding on any replacement).
Second, Mundt’s proposal then stated that regardless of the way the pres-
idential elector actually voted in the Electoral College, his or her vote
would “be counted as a vote cast in accordance with his declaration.”

3.3 DIRECT NATIONWIDE POPULAR ELECTION

In 1969, the House of Representatives approved, by a 338-70 vote, a fed-
eral constitutional amendment sponsored by Representative Emmanuel
Celler for direct nationwide popular election. Celler’s proposal (House
Joint Resolution 681 of the 91st Congress) provided:

“Resolved by the Senate and House of Representatives of the
United States of America in Congress assembled (two-thirds
of each House concurring therein),

That the following article is proposed as an amendment to the
Constitution of the United States, which shall be valid to all intents and
purposes as part of the Constitution when ratified by the legislatures of
three-fourths of the several States within seven years from the date of its
submission by the Congress:

‘Article—

‘SECTION 1: The people of the several States and the
District constituting the seat of government of the United
States shall elect the President and Vice President. Each elec-
tor shall cast a single vote for two persons who shall have
consented to the joining of their names as candidates for the
offices of President and Vice President. No candidate shall
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consent to the joinder of his name with that of more than one
other person.

‘SECTION 2: The electors of President and Vice President in
each State shall have the qualifications requisite for electors
of the most numerous branch of the State legislature, except
that for electors of President and Vice President, the legisla-
ture of any State may prescribe less restrictive residence
qualifications and for electors of President and Vice President
the Congress may establish uniform residence qualifications.

‘SECTION 3: The pair of persons having the greatest num-
ber of votes for President and Vice President shall be elected,
if such number be at least 40 per centum of the whole num-
ber of votes cast for such offices. If no pair of persons has
such number, a runoff election shall be held in which the
choice of President and Vice President shall be made from
the two pairs of persons who received the highest number of
votes.

‘SECTION 4: The times, places, and manner of holding such
elections and entitlement to inclusion on the ballot shall be
prescribed in each State by the legislature thereof; but the
Congress may at any time by law make or alter such regula-
tions. The days for such elections shall be determined by
Congress and shall be uniform throughout the United States.
The Congress shall prescribe by law the time, place, and
manner in which the results of such elections shall be ascer-
tained and declared.

‘SECTION 5: The Congress may by law provide for the case
of the death or withdrawal of any candidate for President or
Vice President before a President and Vice President have
been elected, and for the case of the death of both the
President-elect and Vice-President-elect.

‘SECTION 6: The Congress shall have power to enforce this
article by appropriate legislation.

‘SECTION 7: This article shall take effect one year after the

’”

21st day of January following ratification.
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When it was first introduced, House Joint Resolution 681 was spon-
sored by the following Representatives:

¢ Biester (R-Pennsylvania), e McClory (R-Illinois),

e Cahill (R-New Jersey), e McCulloch (R-Ohio),

e Celler (D-New York), e Meskill (R—Connecticut),
e Conyers (D-Michigan), e Mikva (D-Illinois),

¢ Donohue (D-Massachusetts), e St. Onge (D—Connecticut),
e Edwards (D-California), e Railsback (R-Illinois),

e Eilberg (D-Pennsylvania), ¢ Rodino (D-New Jersey),

¢ Feighan (D-Ohio), ¢ Rogers (D-Colorado),

e Fish (R-New York), e Ryan (D-New York),

e Hungate (D-Missouri), e Sandman (R-New Jersey),
e Jacobs (D-Indiana), e Smith (R-New York), and

e Kastenmeier (D-Wisconsin), e Waldie (D-California).
e MacGregor (R-Minnesota),

Congressman George Herbert Walker Bush (R-Texas), like many of
his colleagues in Congress, supported all three of the prominent
approaches to abolish the present Electoral College system. He spoke in
favor of nationwide direct popular election (House Joint Resolution 681)
on September 18, 1969, saying:

“Frankly I think this legislation has a great deal to commend
it. It will correct the wrongs of the present mechanism
because by calling for direct election of the President and
Vice President it will eliminate the formality of the electoral
college and by providing for a runoff in case no candidate
receives 40 percent of the vote it eliminates the unrealistic
ballot casting in the House of Representatives. Yet, in spite of
these drastic reforms, the bill is not, when viewed in the light
of current practice, one that will be detrimental to our feder-
al system or one that will change the departmentalized and
local nature of voting in this country.

“In electing the President and Vice President, the
Constitution establishes the principle that votes are cast by
States. This legislation does not tamper with that principle. It
only changes the manner in which the States vote. Instead of
voting by intermediaries, the States will certify their popular
vote count to the Congress. The states will maintain primary



118 | Chapter 3

responsibility for the ballot and for the qualifications of vot-
ers. In other words, they will still designate the time, place,
and manner in which elections will be held. Thus, there is a
very good argument to be made that the basic nature of our
federal system has not been disturbed.

“On the walls of the Jefferson Memorial are written these
words that we might well consider today:

‘T am not an advocate for frequent changes in laws and
constitutions, but laws and constitutions must go hand
in hand with the progress of the human mind as that
becomes more developed, more enlightened, as new
discoveries are made, new truths discovered, and man-
ners and opinions change. With the change of circum-
stances institutions must advance also to keep pace
with the times.’

“The world has changed a great deal since the 12th amend-
ment was approved, and the system it perpetuates is one
fraught with a history of fraud, leaves our country open to
constitutional crisis, and is clearly unresponsive to the
desires of the American people. I do support the proposal
before us today because I believe it combines the best fea-
tures of our current practice with the desirable goal of a sim-
pler, more direct voting system.”*

Senator Birch Bayh (D-Indiana) introduced Senate Joint Resolution

1 in the 91st Congress in 1969 (with substantially the same provisions as
Representative Celler's House Joint Resolution 681). The sponsors of
Senate Joint Resolution 1 included the following Senators:

e George D. Aiken (R-Vermont),

¢ Birch Bayh (D-Indiana),

e Henry Bellmon (R-Oklahoma),

e Alan Bible (D-Nevada),

e Quentin Burdick (D—North Dakota),

e Robert C. Byrd (D-West Virginia),

e Clifford P. Case (R-New Jersey),

% Congressional Record. September 18, 1969. Pages 25,990-25,991.



Three Previously Proposed Federal Constitutional Amendments | 119

¢ Frank Church (D-Idaho),

e Marlow Cook (R-Kentucky),

e Alan Cranston (D-California),

e Thomas F. Eagleton (D-Missouri),

e Charles E. Goodell (R-New York),

e Mike Gravel (D-Alaska),

e Fred R. Harris (D-Oklahoma),

e Mark O. Hatfield (R-Oregon),

e Vance Hartke (D-Indiana),

¢ Daniel K. Inouye (D-Hawaii),

e Henry M. Jackson (D-Washington),

e Jacob K. Javits (R-New York),

e Warren G. Magnuson (D-Washington),

e Mike Mansfield (D—-Montana),

e Charles McC. Mathias, Jr. (R-Maryland),
e George McGovern (D-South Dakota),

e Thomas J. McIntyre (D-New Hampshire),
¢ Lee Metcalf (D-Montana),

e Walter F. Mondale (D-Minnesota),

e Joseph M. Montoya (D-New Mexico),

e Edmund S. Muskie (D-Maine),

¢ Gaylord Nelson (D-Wisconsin),

e Robert W. Packwood (R-Oregon),

e John O. Pastore (D-Rhode Island),

e James B. Pearson (R-Kansas),

e Claiborne Pell (D-Rhode Island),

e William Proxmire (D-Wisconsin),

¢ Jennings Randolph (D-West Virginia),

e Abraham Ribicoff (D-Connecticut),

¢ Richard S. Schweiker (R-Pennsylvania),
e Joseph D. Tydings (D-Maryland),

e Harrison A. Williams, Jr. (D-New Jersey), and
e Stephen M. Young (D—Ohio).

After the 338-70 vote in the House of Representatives in favor of
House Joint Resolution 681 in 1969, the House bill was filibustered and
died in the Senate.

Throughout the 1970s, Senator Bayh repeatedly introduced constitu-
tional amendments for nationwide popular election of the President. For
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example, the sponsors of Senate Joint Resolution 1 in the 95th Congress
in 1977 included the following Senators:

e Abourezk (R—-South Dakota),
e Anderson (D-Minnesota),
e Baker (R-Tennessee),

¢ Bartlett (R-Oklahoma),

e Bayh (D-Indiana),

¢ Bellmon(R-Oklahoma),

¢ Brooke (R-Massachusetts),
¢ Chafee (R-Rhode Island),
e Church (D-Idaho),

e Clark (D-Towa),

e Cranston (D-California),
e Danforth (R-Missouri),

e DeConcini (D-Arizona),

¢ Dole (R-Kansas),

e Ford (D-Kentucky),

e Garn (R-Utah),

e Glenn (D-Ohio),

e Gravel (D-Alaska),

e Hart (D-Michigan),

e Haskell (D—Colorado),

e Hatfield (R-Oregon),

e Hathaway (D-Maine),

e Huddleston (D—Kentucky),

e Humphrey (D-Minnesota),

e Inouye (D-Hawaii),

e Jackson (D-Washington),

e Javits (R-New York),

e Kennedy (D-Massachusetts),
e Leahy (D-Vermont),

e Magnuson (D-Washington),
e Mathias (R-Maryland),

e Matsunaga (D-Hawaii),

e McIntyre (D-New Hampshire),
e Metzenbaum (D-Ohio),

e Packwood (R-Oregon),

e Randolph (D-West Virginia),
e Ribicoff (D-Connecticut),

e Riegle (D-Michigan),

e Schweiker (R-Pennsylvania),
e Stafford (R-Vermont),

e Stevenson (D-Illinois),

e Williams (D-New Jersey), and
e Zorinsky (D-Nebraska).

The sponsors of Senate Joint Resolution 28* in the 96th Congress in

1979 included the following Senators:
e Baker (R-Tennessee),
e Bayh (D-Indiana),
¢ Bellmon (R-Oklahoma),
e Burdick (D—North Dakota),
¢ Chafee (R-Rhode Island),
e Cranston (D-California),
e Danforth (R-Missouri),
e DeConcini (D-Arizona),
¢ Dole (R-Kansas),

e Kennedy (D-Massachusetts),
e Leahy (D—Vermont),

e Levin (D-Michigan),

e Magnuson (D-Washington),
e Mathias (R-Maryland),

e Matsunaga (D-Hawaii),

e Packwood (R-Oregon),

e Pell (D-Rhode Island),

¢ Proxmire (D-Wisconsin),

% Senate Joint Resolution 28 of the 96th Congress in 1979 was substantially the same as
Celler’s House Joint Resolution 681 that the House of Representatives passed in 1969.
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¢ Durenberger (R-Minnesota), e Pryor (D-Arkansas),

e Ford (D-Kentucky), e Randolph (D-West Virginia),

e Garn (R-Utah), ¢ Ribicoff (D-Connecticut),

e Gravel (D-Alaska), e Riegle (D—Michigan),

e Hatfield (R-Oregon), e Stafford (R-Vermont),

e Huddleston (D-Kentucky), e Stevenson (D-Illinois),

e Inouye (D-Hawaii), ¢ Tsongas (D-Massachusetts),

e Jackson (D-Washington), e Williams (D-New Jersey), and
e Javits (R-New York), e Zorinsky (D-Nebraska).

e Johnston (D-Louisiana),

Senator Robert E. Dole of Kansas, the Republican nominee for Vice
President in 1976 and later Republican nominee for President in 1996,
spoke in the Senate on January 14, 1979 on the subject of nationwide pop-
ular election of the President and Vice President, saying:

“That candidates for these two positions should be selected
by direct election is an idea which I have long supported....

“The electoral college system was provided for in the
Constitution because, at one time, it seemed the most fair
way to select the President and Vice President. Alexander
Hamilton apparently expressed the prevailing view when we
wrote that a small number of persons selected from the gen-
eral population would most likely have the ability and intelli-
gence to select the best persons for the job. I have no doubt
but that in the 18th century, the electoral college was well
suited for our country. However, already by the early 19th
century, misgivings were being voiced about the college.

“The skepticism seems to be related to the formation of polit-
ical party candidates and the difference they made in the
selection of the President and Vice President. In the years
since then, the electoral college has remained in use. It has
served us fairly well—except for three times when it allowed
a candidate to gain the Presidency who did not have the most
popular votes.

“There have been numerous other elections in which a shift
of a few thousand votes would have changed the outcome of
the electoral college vote, despite the fact that the would-be
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winner came in second place in popular votes. Mr. President,
I think we are leaving a little too much to chance, and to
hope, that we will not witness yet another unrepresentative
election.” [Emphasis added]

Senator Dole then specifically addressed the question of the effect of
the bonus of two electoral votes that each state receives regardless of
its population.

“Many persons have the impression that the electoral college
benefits those persons living in small states. I feel that this is
somewhat of a misconception. Through my experience with the
Republican National Committee and as a Vice Presidential can-
didate in 1976, it became very clear that the populous states
with their large blocks of electoral votes were the crucial states.
It was in these states that we focused our efforts.

“Were we to switch to a system of direct election, I think we
would see a resulting change in the nature of campaigning.
While urban areas will still be important campaigning centers,
there will be a new emphasis given to smaller states.
Candidates will soon realize that all votes are important,
and votes from small states carry the same import as
votes from large states. That to me is one of the major
attractions of direct election. Each vote carries equal
importance.

“Direct election would give candidates incentive to campaign
in States that are perceived to be single party states. For no
longer will minority votes be lost. Their accumulated total
will be important, and in some instances perhaps even
decisive.

“The objections raised to direct election are varied. When
they are analyzed, I think many objections reflect not so
much satisfaction with the electoral college, but rather a
reluctance to change an established political system. While I
could never advocate change simply for the sake of changing,
neither should we defer action because we fear change.

% Congressional Record. January 14, 1979. Page 309.
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“In this situation, I think the weaknesses in the current sys-
tem have been demonstrated, and that the prudent move is to
provide for direct election of the President and Vice
President.

“I hope that the Senate will be able to move ahead on this res-
olution. As long as we continue with the electoral college sys-
tem, we will be placing our trust in an institution which usu-
ally works according to design, but which sometimes does
not. There are remedies available to us and I trust the Senate
will act to correct this weakness in our political system.”*
[Emphasis added]

In a 1979 Senate speech, Senator Henry Bellmon (R-Oklahoma)
described how his views on the Electoral College had changed while he
had served as Governor, Senator, national campaign director for Richard
Nixon, and a member of the American Bar Association’s commission
studying electoral reform.

“While the consideration of the electoral college began—and I
am a little embarrassed to admit this—I was convinced, as are
many residents of smaller States, that the present system is a
considerable advantage to less populous States such as
Oklahoma, and that it was to the advantage of the small
States for the electoral college concept be preserved.

“I think if any Member of the State has that concept he would
be greatly enlightened by the fact that the Members of the
Senate from New York are now actively supporting the reten-
tion of the electoral college system....

“Mr. President, as the deliberations of the American Bar
Association Commission proceeded and as more facts
became known, I came to the realization that the present
electoral system does not give an advantage to the voters
from the less populous States. Rather, it works to the disad-
vantage of small State voters who are largely ignored in the
general election for President.

% Congressional Record. January 14, 1979. Page 309.
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“It is true that the smaller States which are allowed an elector
for each U.S. Senator and for each Congressman do, on the
surface, appear to be favored; but, in fact, the system gives
the advantage to the voters in the populous States. The rea-
son is simple as I think our friends from New York under-
stand: A small State voter is, in effect, the means whereby a
Presidential candidate may receive a half-dozen or so elec-
toral votes. On the other hand, a vote in a large State is the
means to 20 or 30 or 40 or more electoral votes. Therefore,
Presidential candidates structure their campaigns to appeal
to the States with large blocs of electors. This gives special
and disproportionate importance to the special interest
groups which may determine the electoral outcome in those
few large States.

“Here, Mr. President, let me say parenthetically that during
1967 and part of 1968 I served as the national campaign direc-
tor for Richard Nixon, and I know very well as we structured
that campaign we did not worry about Alaska, about
Wyoming, or about Nevada or about New Mexico or about
Oklahoma or Kansas. We worried about New York, California,
Pennsylvania, Texas, Michigan, Illinois, all of the populous
States, where there are these big blocks of electors that we
could appeal to, provided we chose our issues properly and
provided we presented the candidates in an attractive way.

“The result, Mr. President, is that the executive branch of our
National Government has grown and is continuing to become
increasingly oriented toward populous States, to the disad-
vantage of the smaller, less populous areas. An examination
of past campaign platforms and campaign schedules of the
major party candidates will bear out this position. Therefore,
it is obvious that any political party or any candidate for
President or Vice President will spend his efforts primarily in
the populous States. The parties draft their platforms with the
view in mind of attracting the voters of the populous States
and generally relegate the needs of the smaller States to sec-
ondary positions.
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“This whole situation would change if we go for a direct elec-
tion and, therefore, make the voters of one State equally
important with the voters of any other State.”™
[Emphasis added]

Senator Carl Levin (D-Michigan) spoke in the Senate on June 21,
1979, and said:

“Mr. President, the direct election of the President and the
Vice President of the United States is an electoral reform
which is long overdue. It is long overdue because of its basic
fairness, democratic nature, and its inherent simplicity. There
is no principle which is more basic to our concept of democ-
racy than equal treatment under the law. And yet when this
Nation goes to the polls every 4 years in the only truly nation-
al election that we have, that principle is abrogated. The
effect of the electoral college system on our Presidential elec-
tion is often drastically unequally treatment of individual vot-
ers and their votes. The discrepancies are real and wide-
spread, and they defy our basic sense of fairness....

“Mr. President, we ask the wrong question when we ask who
gains and who loses under the electoral college, and how will
this group lose its advantage under direct election? The func-
tion of the President is to serve the interests of all persons, all
citizens of this country, and, therefore, all citizens should
have an equal say as to who the President will be. In the
debate over who will gain and who will lose, there is only one
real winner in implementing direct election, and that is the
American people who will finally be able to participate in a
democratic and fair national election where each vote
counts for as much as every other vote.

“The American people will also win because we have elimi-
nated the threat which the electoral college has always
posed—that is the possibility that a candidate who has not
won the popular vote will, through the mechanisms of the

T Congressional Record. July 10, 1979. Page 17748.
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electoral college, be elevated to the Presidency.” [Emphasis
added]

In a Senate speech on July 10, 1979, Senator Charles McC. Mathias,
Jr. (R-Maryland) listed the faults of the existing system, including the
“state-by-state winner-take-all” system and the possibility of electing the
second-place candidate, saying:

“Direct election is the most effective method to remedy these
faults. As the late Senator Hubert Humphrey noted, only
direct election insures that

‘the votes of the American people wherever cast
[are] counted directly and equally in determining
who shall be President of the United States.’

“Only by direct election can the fundamental principle of
equal treatment under the law for all Americans be incorpo-
rated into our Presidential selection process.”” [Emphasis
added]

After discussing the ever-present possibility that the presidential can-
didate receiving the most popular votes nationwide might not win the
Presidency, Senator David Durenberger (R-Minnesota) said:

“[TThe most damaging effect of the electoral system has
already occurred, in every State and in every Presidential
election. For with its ‘winner take all’ requirement, the elec-
toral college effectively disenfranchises every man and
woman supporting the candidate who fails to carry their State.
Under that system, votes for the losing candidate have no sig-
nificance whatsoever in the overall outcome of the election.
And for this reason, candidates who either pull far ahead or
fall far behind in a State have the incentive to ‘write it off'—
simply ignore it—in planning their campaign appearances. In
contrast, the proposed amendment would grant every
vote the same degree of significance in determining the
final outcome. Candidates would be forced to consider their
margins in every State, and the tendency to ignore a ‘safe’ or

% Congressional Record. June 21, 1979. Page 15095.
¥ Congressional Record. July 10, 1979. Page 17751.
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‘lost’ State would be sharply diminished. By restoring the sig-
nificance of every vote, Senate Joint Resolution 28 increases
the incentive to vote, which in itself is a significant argument
for passage.”

“Had the Founding Fathers adopted a direct election system,
it is inconceivable that anyone would be rising after 200 years
to propose replacing that system with the electoral college.”
[Emphasis added]

On July 20, 1979, 51 senators voted in favor of Senate Joint
Resolution 28 (with one additional senator being announced in favor).

Appendix W contains the March 14, 1979, speech of Senator Birch
Bayh on his proposed constitutional amendment.

In subsequent years, numerous other proposed federal constitutional
amendments for nationwide popular election of the President have been
introduced. For example, Senator J. James Exon of Nebraska introduced
a proposed federal constitutional amendment in 1992. The sponsors
included the following Senators:

e Exon (D-Nebraska), e Coats (R-Indiana),

e Murkowski (R—Alaska), ¢ Reid (D-Nevada),

¢ Burdick (D-North Dakota), e Dixon (D-Illinois),

e Boren. (D-Oklahoma), e Durenberger (R-Minnesota),

e Adams (D-Washington), e Glenn (D-Ohio),

e D’Amato (R-New York), e Lieberman (D—Connecticut), and

¢ Kennedy (D-Massachusetts), ¢ Hollings (D—South Carolina).
The Exon proposal (Senate Joint Resolution 302) reads as follows:

“Resolved by the Senate and House of Representatives of the
United States of America in Congress assembled,

“That the following article is proposed as an amendment to
the Constitution of the United States, which shall be valid to
all intents and purposes as part of the Constitution when rat-
ified by the legislatures of three-fourths of the several States
within seven years from the date of its submission by the
Congress:

3 Congressional Record. July 10, 1979. Pages 17706-17707.
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‘Article—

‘SECTION 1. The people of the several States and the
District constituting the seat of government of the
United States shall elect the President and Vice
President. Each elector shall cast a single vote for two
persons who shall have consented to the joining of their
names as candidates for the offices of President and
Vice President.

‘SECTION 2. The electors of President and Vice
President in each State shall have the qualifications req-
uisite for electors of the most numerous branch of the
State legislature, except that for the electors of
President and Vice President, any State may prescribe
by law less restrictive residence qualifications and for
electors of President and Vice President the Congress
may by law establish uniform residence qualification.

‘SECTION 3. The persons joined as candidates for
President and Vice President having the greatest num-
ber of votes shall be elected President and Vice
President, if such number be at least 50 per centum of
the whole number of votes cast and such number be
derived from a majority of the number of votes cast in
each State comprising at least one-third of the several
States. If, after any such election, none of the persons
joined as candidates for President and Vice President is
elected pursuant to the preceding paragraph, a runoff
election shall be held within sixty days in which the
choice of President and Vice President shall be made
from the two pairs of persons joined as candidates for
President and Vice President receiving the greatest
number of votes in such runoff election shall be elected
President and Vice President.

‘SECTION 4. The times, places, and manner of holding
such elections and entitlement to inclusion on the ballot
shall be prescribed by law in each State; but the
Congress may by law make or alter such regulations.
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The days for such elections shall be determined by
Congress and shall be uniform throughout the United
States. The Congress shall prescribe by law the times,
places, and manner in which the results of such elec-
tions shall be ascertained and declared. No such elec-
tion, other than a runoff election, shall be held later than
the first Tuesday after the first Monday in November,
and the results thereof shall be declared no later than
thirty days after the date on which the election occurs.

‘SECTION 5. The Congress may by law provide for the
case of the death, inability, or withdrawal of any candi-
date for President or Vice President before a President
and Vice President have been elected, and for the case
of the death of either the President-elect or the Vice
President-elect.

‘SECTION 6. Sections 1 through 4 of this article shall
take effect two years after ratification of this article.

‘SECTION 7. The Congress shall have power to

’»”

enforce this article by appropriate legislation.

In 2005, Representatives Jesse Jackson Jr. (D-Illinois) and Barney
Frank (D-Massachusetts) introduced a federal constitutional amendment
for nationwide popular election of the President (House Joint Resolution
36). Like the Exon proposal of 1992, this proposal would have required that
a candidate receive “a majority of the votes cast” in order to be elected.

In addition, Senator Dianne Feinstein (D-California) introduced
Senate Joint Resolution 11 in March 2005 as follows:

“Resolved by the Senate and House of Representatives of the
United States of America in Congress assembled (two-thirds
of each House concurring therein),

That the following article is proposed as an amendment to the
Constitution of the United States, which shall be valid to all
intents and purposes as part of the Constitution when ratified
by the legislatures of three-fourths of the several States with-
in seven years after the date of its submission to the States for
ratification:
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‘Article—

‘SECTION 1. The President and Vice President shall be
elected by the people of the several States and the dis-
trict constituting the seat of government of the United
States. The persons having the greatest number of votes
for President and Vice President shall be elected.

‘SECTION 2. The voters in each State shall have the
qualifications requisite for electors of Representatives
in Congress from that State, except that the legislature
of any State may prescribe less restrictive qualifications
with respect to residence and Congress may establish
uniform residence and age qualifications. Congress may
establish qualifications for voters in the district consti-
tuting the seat of government of the United States.

‘SECTION 3. Congress may determine the time, place,
and manner of holding the election, and the entitlement
to inclusion on the ballot. Congress shall prescribe by
law the time, place, and manner in which the results of
the election shall be ascertained and declared.

‘SECTION 4. Each voter shall cast a single vote jointly
applicable to President and Vice President in any such
election. Names of candidates shall not be joined unless
both candidates have consented thereto, and no candi-
date shall consent to being joined with more than one
other person.

‘SECTION 5. Congress may by law provide for the case
of the death of any candidate for President or Vice
President before the day on which the President-elect
or the Vice President-elect has been chosen, and for the
case of a tie in any such election.

‘SECTION 6. This article shall take effect one year after
the twenty-first day of January following ratification.””

The Exon proposal of 1992 provided that a run-off election would be
held if no presidential slate were to receive at least 50% of the popular
vote. In contrast, the constitutional amendment introduced by Senator
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Feinstein in 2005 (Senate Joint Resolution 11) required only a plurality of
the popular votes.

“The persons having the greatest number of votes for
President and Vice President shall be elected.”

The 2005 Feinstein proposal also differed from the 1992 Exon pro-
posal in that the Feinstein proposal provided that

“Congress may determine the time, place, and manner of
holding the election, and the entitlement to inclusion on the
ballot ...”

The Exon proposal provided that

“The times, places, and manner of holding such elections and
entitlement to inclusion on the ballot shall be prescribed by
law in each State; but the Congress may by law make or alter
such regulations.”

Appendix S shows, state by state, members of Congress who have
sponsored proposed constitutional amendments for nationwide popular
election of the President in recent years or who voted in favor of consti-
tutional amendments in the 1969 roll call in the House of Representatives
or the 1979 roll call in the Senate. As shown in appendix S, there has been
at least one supporter in Congress from each of the 50 states.

In summary, in terms of the three criteria mentioned at the beginning
of this chapter, nationwide popular voting for President would

e accurately reflect the nationwide popular vote,
e make every area of the country competitive, and
e make every vote equal.
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4 |Two Previously Proposed
Approaches for State-Level Action

Chapter 3 analyzed the three most discussed proposals for federal con-
stitutional amendments for changing the current system of electing the
President and Vice President. This chapter examines the two most
prominent approaches to presidential election reform that can be unilat-
erally enacted at the state level (i.e., without a federal constitutional
amendment and without action by Congress). Later, chapter 6 will dis-
cuss this book’s suggested approach for reform.

The office of presidential elector is established by the Constitution
(as discussed in section 2.1), and therefore cannot be eliminated without
a federal constitutional amendment. However, the manner of choosing
the presidential electors is determined on a state-by-state basis by means
of state legislation. As the U.S. Supreme Court stated in McPherson v.
Blacker in 1892:*

“In short, the appointment and mode of appointment of elec-
tors belong exclusively to the states under the constitution
of the United States.” (Emphasis added).

Two proposals for changing the current system of electing the
President and Vice President that can be enacted at the state level have
received attention in recent years. Neither approach involves abolition of
the office of presidential elector or of the Electoral College (and hence
neither requires a federal constitutional amendment). Both proposals can
be enacted at the state level without any involvement of Congress. Both
approaches involve dividing a state’s electoral votes in a manner that is
different from the statewide winner-take-all system that is currently used
by all states except Maine and Nebraska. The two approaches are the:

e Whole-Number Proportional Approach in which a
state’s electoral votes are divided proportionally—rounded

! McPherson v Blacker. 146 U.S. 1 at 35. 1892.
133
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off to the nearest whole number—according to the percent-
age of votes received in the state by each presidential slate
(section 4.1); and

e Congressional-District Approach in which one presiden-
tial elector is elected from each congressional district and
two presidential electors are elected statewide (section 4.2).

4.1 WHOLE-NUMBER PROPORTIONAL APPROACH

The whole-number proportional approach was considered by Colorado
voters in the November 2, 2004, election. The proposition, called
Amendment 36, was placed on the ballot by initiative petition. It was
defeated by the voters.

The whole-number proportional approach is distinctly different from
the fractional proportional approach (discussed in section 3.1). The two
approaches differ in that the whole-number proportional approach
divides a state’s electoral votes to the nearest whole number, whereas the
fractional proportional approach carries out the division of a state’s elec-
toral votes to three decimal places. As will be seen below, the whole-num-
ber proportional approach operates in a highly counter-intuitive way
because of this seemingly minor difference.

The voting in Colorado in the 2004 presidential election can be used
to illustrate the difference between the two approaches. George W. Bush
received 1,068,233 popular votes (52.6508712%), and John Kerry received
960,666 popular votes (47.3606128%) in Colorado. The state has nine
electoral votes.

Under the fractional proportional approach, Bush would have received
4.739 electoral votes, and Kerry would have received 4.261 electoral votes.
The fractional numbers from Colorado—4.739 and 4.261—would be added
together with fractional numbers from all the other states (and the District
of Columbia) in order to yield a nationwide grand total. It is possible for
candidates to receive fractional numbers of electoral votes from each state
because the fractional proportional approach would be implemented by a
federal constitutional amendment that would abolish the office of presi-
dential elector. Fractions (carried out to three decimal places) would be
possible because the human electors (each casting one indivisible vote)
would be eliminated under the fractional proportional approach.

As discussed in section 3.1, Senator Cannon’s proposed federal con-
stitutional amendment implementing the fractional proportional
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approach would definitely increase the competitiveness of presidential
elections. Additional popular votes would matter in every state. A presi-
dential candidate could, for example, earn an additional 0.001 electoral
vote by winning an additional hundred or so popular votes in any state.
Thus, no state would be written off by any presidential candidate. All
states would be battleground states.

In contrast, the whole-number proportional approach (i.e.,
Colorado’s Amendment 36) was proposed as a state constitutional
amendment—not as a federal constitutional amendment. A state may not
abolish the office of presidential elector or the Electoral College—it may
simply choose the method by which it allocates its own electoral votes
within the Electoral College. Any approach adopted unilaterally in
Colorado must necessarily award 0, 1, 2, 3, 4, 5, 6, 7, 8, or 9 presidential
electors to each presidential slate. Only whole numbers—not fractions—
are allowed because Colorado must choose nine human presidential elec-
tors, each casting one indivisible vote in the Electoral College. Based on
the fact that Bush received 52.6508712% of the popular vote in the
November 2004 voting in Colorado, he would have received five of
Colorado’s nine electoral votes, and Kerry would have received four
under the whole-number proportional approach. In other words, the
whole-number proportional approach would have produced a 54 divi-
sion of Colorado’s electoral votes, compared to the 9-0 division produced
by the current statewide winner-take-all rule.

The problem with the whole-number proportional approach stems
from the fact that there are only 538 electoral votes in the Electoral College
(i.e., one for each U.S. Representative and Senator). The average number of
electoral votes per state is, therefore, about 11. As it happens, about three-
quarters (36) of the states have a below-average number of electoral votes.
The important difference between whole numbers and fractions carried
out to three decimal places arises because the number of electoral votes
possessed by a typical state is so small. For example, in an average-sized
state with 11 electoral votes, one electoral vote corresponds to a 9.09%
share of the state’s popular vote under the whole-number proportional
approach. In Colorado (a slightly below-average sized state), one electoral
vote corresponds to an 11.11% share of the popular vote. In states with only
three electoral votes, one electoral vote corresponds to a 33.3% share of the
popular vote. Except for occasional landslides (e.g., Reagan’s 60% in 1984,
Nixon’s 61% in 1972, and Johnson’s 61% in 1964), most elections are
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decided by only a few percentage points. A system that requires a
33% share, an 11% share, or a 9% share of the popular vote in order to win
one electoral vote is fundamentally out of sync with the small-percentage
vote shifts that are encountered in non-landslide elections.

As will be shown in the detailed analysis below, if the whole-number
proportional approach were adopted nationwide,

e it would not accurately reflect the nationwide popular vote;
and

e it would not make every state competitive but, instead,
would simply create a small new group of battleground
states in presidential elections.

In fact, if the whole-number proportional approach were adopted
nationwide,

e it would amount to a “winner-take-one” system in all states
except California—that is, the presidential election would
revolve around winning a single electoral vote, here and
there, from a small group of battleground states; and

e it would retain the political importance of carrying a state
only if the state happens to have an odd number of electoral
votes, while eliminating that importance if the state hap-
pens to have an even number of electoral votes.

Of course, almost any electoral system will yield a reasonable out-
come in a landslide election. The test of an electoral system is how it
works in a close election. Therefore, our analysis here starts with data
from a close recent presidential election (i.e., 2000).

Column 2 of table 4.1 shows the number of electoral votes possessed
by each of the 50 states and the District of Columbia in the 2000 presi-
dential election. The table is sorted in order of electoral votes, with the
smallest states listed first. Columns 3 and 4 show the respective percent-
age of the two-party popular vote received by Al Gore and George W.
Bush. Columns 5 and 6 show the number of electoral votes received
respectively by Al Gore and George W. Bush under the existing statewide
winner-take-all system.?

% Maine and Nebraska use the congressional-district approach for allocating their elec-
toral votes. However, since the adoption of this system (1969 for Maine and 1992 for
Nebraska), the candidate carrying the state has always also carried all the congression-
al districts.
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Table 4.1 RESULTS OF 2000 PRESIDENTIAL ELECTION

GORE BUSH GORE BUSH
ELECTORAL POPULAR POPULAR ELECTORAL ELECTORAL

STATE VOTES VOTE VOTE VOTES VOTES
Alaska 3 32% 68% 3
Delaware 3 57% 43% 3

District of Columbia 3 90% 10% 3

Montana 3 36% 64% 3
North Dakota 3 35% 65% 3
South Dakota 3 38% 62% 3
Vermont 3 55% 45% 3

Wyoming 3 29% 71% 3
Hawaii 4 60% 40% 4

Idaho 4 29% 71% 4
Maine 4 53% 47% 4

Nevada 4 48% 52% 4
New Hampshire 4 49% 51% 4
Rhode Island 4 66% 34% 4

Nebraska 5 35% 65% 5
New Mexico 5 50% 50% 5

Utah 5 28% 2% 5
West Virginia 5 47% 53% 5
Arkansas 6 A47% 53% 6
Kansas 6 39% 61% 6
lowa 7 50% 50% 7

Mississippi 7 41% 59% 7
Oregon 7 50% 50% 7

Arizona 8 A47% 53% 8
Colorado 8 46% 54% 8
Connecticut 8 59% 41% 8

Kentucky 8 42% 58% 8
Oklahoma 8 39% 61% 8
South Carolina 8 42% 58% 8
Alabama 9 42% 58% 9
Louisiana 9 46% 54% 9
Maryland 10 58% 42% 10

Minnesota 10 51% 49% 10

Missouri 11 48% 52% 11
Tennessee 11 48% 52% 11
Washington 11 53% 47% 11

Wisconsin 11 50% 50% 11

Indiana 12 42% 58% 12
Massachusetts 12 65% 35% 12
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Table 4.1 RESULTS OF 2000 PRESIDENTIAL ELECTION (cont.)

GORE BUSH GORE BUSH
ELECTORAL POPULAR POPULAR ELECTORAL ELECTORAL

STATE VOTES VOTE VOTE VOTES VOTES
Georgia 13 44% 56% 13
Virginia 13 46% 54% 13
North Carolina 14 44% 56% 14
New Jersey 15 58% 42% 15
Michigan 18 53% 47% 18
Ohio 21 48% 52% 21
Illinois 22 56% 44% 22
Pennsylvania 23 52% 48% 23
Florida 25 50% 50% 25
Texas 32 39% 61% 32
New York 33 63% 37% 33
California 54 56% 44% 54
Total 538 267 271

4.1.1 JURISDICTIONS WITH THREE ELECTORAL VOTES

There were eight jurisdictions with three electoral votes in the 2000 pres-
idential election—Alaska, Delaware, the District of Columbia, Montana,
North Dakota, South Dakota, Vermont, and Wyoming (as shown in the
top eight rows of table 4.1).

Under the whole-number proportional approach, one electoral vote
corresponds to a 33.3% share of the state’s popular vote for the states with
three electoral votes.

To implement the whole-number proportional approach, the number
of popular votes that each presidential slate received statewide is divided
by the total number of votes cast statewide in order to obtain that slate’s
percentage of the statewide popular vote. This percentage is then multi-
plied by the state’s number of electoral votes. The number of electoral
votes received by each presidential slate is then rounded off to the near-
est whole number.

There are four possibilities in states with three electoral votes:?

e If a presidential slate receives less than 16.66% of the popular

3 If there are more than two presidential slates on the ballot in a state with three electoral
votes and no minor-party slate receives at least 16.66% of the popular vote in the state, it
may be necessary to repeat the calculation without the minor parties in order to allocate
all of the state’s electoral votes.
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vote (that is, less than one half of the 33.3% share necessary to
win one electoral vote), then it gets no electoral votes.

e If a presidential slate receives between 16.67% and 50.00%
of the popular vote, then it gets one electoral vote.

e If a presidential slate receives between 50.01% and 83.33%
of the popular vote, then it gets two electoral votes.

e Finally, at the high end of the scale, if a presidential slate
receives more than 83.33% of the popular vote, then it gets
all three of the state’s electoral votes.

Table 4.2 summarizes the number of electoral votes (from zero to
three) that a presidential slate receives for various ranges of percentages
of the popular vote in the states with three electoral votes. Column 3
shows the breakpoints (i.e., 16.67%, 50.00%, and 83.33%) in the ranges of
percentages of popular votes. These breakpoints are the spots, along the
percentage scale, where the number of electoral votes changes. The
breakpoints are the critical numbers that would dictate campaign
strategy under the whole-number proportional approach.

Table 4.2 TABLE OF BREAKPOINTS FOR STATES WITH THREE ELECTORAL VOTES

PERCENT OF POPULAR VOTE NUMBER OF ELECTORAL VOTES BREAKPOINT
0.00% to 16.66% 0 16.67%
16.67% to 50.00% 1 50.00%
50.01% to 83.33% 2 83.33%
83.33% to 100.00% 3 NA

Figure 4.1 graphically presents the breakpoints (16.67%, 50.0%, and
83.33%) for states with three electoral votes. The horizontal line in the fig-
ure represents a presidential candidate’s percentage share of the popular
vote—from 0% to 100%. The vertical tick marks show the breakpoints
(16.67%, 50.0%, and 83.33%) for states with three electoral votes. The
small numbers (0, 1, 2, or 3) immediately under the horizontal line show
the number of electoral votes that a candidate would receive by winning
a particular share of the popular vote.

| | | ] |
o | 1 | > 5 |
0% 16.7% 50% 83.3%  100%
Figure 4.1 Scale showing the number of electoral votes that a candidate would receive

under the whole-number proportional approach by winning a particular share of
the popular vote in a state with three electoral votes
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For example, a candidate receiving 58% of the popular vote would get
two electoral votes under the whole-number proportional approach.

Table 4.3 shows the consequences of the whole-number proportional
approach in the eight jurisdictions with three electoral votes in the 2000
presidential election.

Table 4.3 2000 ELECTION UNDER THE WHOLE-NUMBER PROPORTIONAL
APPROACH IN JURISDICTIONS WITH THREE ELECTORAL VOTES

CHANGE
NEEDED
BREAKPOINT BREAKPOINT TO GAIN OR
GORE BUSH GORE BUSH JUST Just LOSE 1
EV EV EV EV BELOW ABOVE ELECTORAL
GORE UNDER UNDER UNDER UNDER GORE GORE VOTE UNDER
STATE VOTE WIA WIA°. WNP  WNP  VOTE VOTE WNP
AK  32.06% O 3 1 2 16.67% 50.00% -15.39%
DE 56.74% 3 0 2 1 50.00% 83.33% 6.74%
DC  90.49% 3 0 3 0 83.33% 100.00% -7.16%
MT 36.34% O 3 1 2 16.67% 50.00% +13.66%
ND 3527% O 3 1 2 16.67% 50.00% +14.18%
SD  3839% O 3 1 2 16.67% 50.00% +11.61%
VT 55.44% 3 0 2 1 50.00% 83.33% -5.44%
WY 29.02% O 3 1 2 16.67% 50.00% -12.35%
Total 9 15 12 12

Column 2 of table 4.3 shows Al Gore’s percentage share of the two-
party presidential vote for the 2000 presidential election for the eight
jurisdictions with three electoral votes.

Columns 3 and 4 present the respective number of electoral votes
(abbreviated “EV” in the table) that Al Gore and George W. Bush received
under the existing statewide winner-take-all system (abbreviated “WTA”
in the table) in the 2000 presidential election.

Columns 5 and 6 show the respective number of electoral votes that
Gore and Bush would have received if the whole-number proportional
approach (abbreviated “WNP”) had been in effect for the 2000 presiden-
tial election.

Column 7 of table 4.3 shows the breakpoint (taken from table 4.2)
that is just below the percentage that Gore actually received in the 2000
presidential election.

Column 8 shows the breakpoint that is just above the percentage that
Gore actually received in the 2000 presidential election.
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Column 9 of table 4.3 shows the percentage change in popular votes
that Gore would have needed to change his electoral vote count in the
state. That is, column 9 shows the difference between the percentage of
the vote that Gore actually received (column 2) and the nearer of the two
breakpoints in columns 7 and 8. The percentage in column 9 is the most
important number in understanding how the whole-number proportional
approach would work in practice in a particular state. It shows whether it
is likely for a candidate to gain or lose one electoral vote in the state.
Unless this percentage is reasonably small, it will prove very difficult for a
candidate to gain or lose one electoral vote in that state in a non-landslide
election. In other words, unless this percentage is small, candidates will
simply write the state off (just as they now write states off under the
statewide winner-take-all system).

In column 9 of table 4.3, an entry with a positive sign, such as +11.61%
for South Dakota, means that if Gore had received an additional 11.61%
share of the popular vote (i.e., 11.61% added to the 38.39% share of the
popular vote that he actually received in South Dakota), he would have
gained one electoral vote under the whole-number proportional
approach. The reason why Gore would have gained one electoral vote is
that he would have risen above the breakpoint of 50.00%—the breakpoint
between one and two electoral votes in a state with three electoral votes.
Gore would have received one fewer electoral vote (i.e., no electoral
votes) in South Dakota under the whole-number proportional approach if
his share of the popular vote had dropped below 16.67% (the breakpoint
between one and zero electoral votes). This would occur by losing a
21.72% share of the popular vote (i.e., 21.72% subtracted from the 38.39%).
Column 9 contains an entry of “+11.61%” because the breakpoint at
50.00% is closer to Gore’s actual popular vote (38.39%) than the break-
point at 16.67%.

Figure 4.2 presents, along a horizontal line, Gore’s percentage share
(38.39%) of the two-party popular vote in South Dakota in the 2000

SD
38%

| | l | | |

o ] 1 | 2 I
0% 16.7% 50% 83.3% 100%

Figure 4.2 2000 presidential vote in South Dakota (with the Democrat receiving 38% of the
popular vote)
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presidential election. As in figure 4.1, the figure contains tick marks along
the horizontal line representing the breakpoints of 16.67%, 50.00%, and
83.33% applicable to states with three electoral votes under the whole-
number proportional approach. The small numbers (0, 1, 2, or 3) imme-
diately under the horizontal line show the number of electoral votes that
a candidate would receive under the whole-number proportional
approach by winning a particular share of the popular vote. The figure
shows that Gore’s vote share in South Dakota was not close to the 16.67%
or 50.00% breakpoints. Because Gore’s vote share was so distant from
these breakpoints, it is unlikely that a Democratic presidential candidate
could gain or lose even a single electoral vote in South Dakota under the
whole-number proportional approach in a non-landslide election. In
terms of practical politics, figure 4.2 shows that South Dakota would be
written off by both the Democrats and Republicans because there would
be no realistic possibility that either party could win or lose an electoral
vote under the whole-number proportional approach in that state.

An entry with a negative sign in column 9 of table 4.3, such as -7.16%
for the District of Columbia, means that if Gore’s share of the popular
votes had been 7.16% less than he actually received in the District of
Columbia (that is, 7.16% subtracted from the 90.49%), he would have lost
one electoral vote under the whole-number proportional approach. The
reason why Gore would have lost one electoral vote is that he would have
fallen below the breakpoint of 83.33%—the boundary between two and
three electoral votes in the District of Columbia.

Table 4.3 shows the division of electoral votes for the eight jurisdic-
tions with three electoral votes in the 2000 presidential election. The divi-
sion was 9-15 under the existing statewide winner-take-all system
(columns 4 and 5) and would be 12-12 under the whole-number propor-
tional approach (columns 6 and 7).

Overall, table 4.3 shows that the effect of the whole-number propor-
tional approach for awarding electoral votes in the states with three elec-
toral votes is generally to convert the existing statewide winner-take-all
system (yielding either three or zero electoral votes to each presidential
slate) into a “statewide winner-take-one” system. Indeed, the discussion
below will establish, for states of all sizes, that the whole-number pro-
portional approach is, as a practical matter, a “statewide winner-take-
one” system (except that two electoral votes might occasionally be in
play in California).
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Under the existing statewide winner-take-all system, Gore carried
three of the eight jurisdictions with three electoral votes and, therefore,
received nine of the 24 available electoral votes (column 3 of table 4.3).
George W. Bush carried five of the eight jurisdictions and, therefore,
received 15 of the 24 (column 4). Under the whole-number proportional
approach, the 24 electoral votes available in these eight jurisdictions
would have divided 12-12 (columns 5 and 6).

None of the eight jurisdictions with three electoral votes is political-
ly competitive under the existing statewide winner-take-all system.
Accordingly, none received any significant attention from any presiden-
tial campaign in 2000. Under the whole-number proportional approach,
all eight jurisdictions would remain politically irrelevant. The reason for
their non-competitiveness can be seen from the percentages in column 9
of table 4.3, namely -15.39%, -6.74%, -7.16%, +13.66%, +14.18%, +11.61%,
-5.44%, and -12.35%. These percentages (averaging 10.8%) are so large that
it is unlikely that a presidential slate could gain or lose even a single elec-
toral vote in a non-landslide election in any of these eight jurisdictions
under the whole-number proportional approach.

Figure 4.3 summarizes the information in table 4.3. The figure
presents, along a horizontal line, Gore’s percentage share of the two-party
popular vote in the 2000 presidential election for the eight jurisdictions
with three electoral votes (obtained from column 2 of table 4.3). As in
figure 4.1, the figure contains tick marks along the horizontal line at
16.67%, 50.00%, and 83.33% representing the breakpoints applicable to
jurisdictions with three electoral votes under the whole-number propor-
tional approach. The small numbers (0, 1, 2, or 3) immediately under the
horizontal line show the number of electoral votes that a candidate would
receive under the whole-number proportional approach by winning a
particular share of the popular vote. Figure 4.3 shows graphically that
Gore’s share of the vote is not close to 50.00% in any of the eight juris-
dictions. Thus, none of the eight is competitive under the existing
statewide winner-take-all system. The figure also shows that Gore’s vote

wY AK ND MT SD VT DE DC
29% 32% 35% 36% 38% 55% 57% 90%
| al N L
1 » | > 1
0% 16.7% 50% 83.3%  100%

Figure 4.3 2000 presidential vote in jurisdictions with three electoral votes
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share is not close to any of the three breakpoints (16.67%, 50.00%, and
83.33%).

4.1.2 STATES WITH FOUR ELECTORAL VOTES

There were six states with four electoral votes in the 2000 presidential
election—Hawaii, Idaho, Maine, Nevada, New Hampshire, and Rhode
Island.

For the states with four electoral votes, one electoral vote corre-
sponds to a 25.0% share of the state’s popular vote under the whole-num-
ber proportional approach.

Table 4.4 shows the number of electoral votes that a presidential slate
would receive for various ranges of percentages of the popular vote in the
states with four electoral votes. Column 3 shows the breakpoints that are
applicable to states with four electoral votes.

Table 4.6 is constructed in the same manner as table 4.2. The general
rule for constructing this table (and others in the section) is that if x is the
number of electoral votes,

o ﬁ is the breakpoint between 0 and 1 electoral vote (0.1250
when x is 4);

° 2—2+% is the breakpoint between 1 and 2 electoral votes
(0.3750 when x is 4);

° 2—190 3% is the breakpoint between 2 and 3 electoral votes

(0.6250 when x is 4); and

e L.3

5 is the breakpoint between 3 and 4 electoral votes
(0.8750 when «x is 4).
Thus, the breakpoints are 12.50%, 37.50%, 62.50%, and 87.50% for

states with four electoral votes.

Table 4.4 TABLE OF BREAKPOINTS FOR STATES WITH FOUR ELECTORAL VOTES

PERCENT OF POPULAR VOTE NUMBER OF ELECTORAL VOTES BREAKPOINT
0.00% to 12.50% 0 12.50%
12.51% to 37.50% 1 37.50%
37.51 to 62.50% 2 62.50%
62.51% to 87.50% 3 87.50%
87.51% to 100.00% 4 NA

In table 4.4, there is no breakpoint at 50.00% for the states with four
electoral votes under the whole-number proportional approach. In fact,
this observation is true for every state with an even number of electoral
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votes under the whole-number proportional approach. Thus, it no longer
would matter which presidential slate carries a state with an even num-
ber of electoral votes. The winner of the state would get no particular
reward for carrying a state. This characteristic contrasts with the situa-
tion in the states with an odd number of electoral votes (where carrying
the state would still matter). In other words, the whole-number propor-
tional approach operates in a manner that is politically different in states
with an even number of electoral votes from the manner it does in states
with an odd number of electoral votes.

Table 4.5 is constructed in the same manner of table 4.3 and shows
the consequences of the whole-number proportional approach in the six
states with four electoral votes in the 2000 presidential election.

Table 4.5 2000 ELECTION UNDER THE WHOLE-NUMBER PROPORTIONAL
APPROACH IN STATES WITH FOUR ELECTORAL VOTES

CHANGE
NEEDED
BREAKPOINT BREAKPOINT TO GAIN OR
GORE BUSH GORE BUSH JUST JusT LOSE 1
EV EV EV EV BELOW ABOVE ELECTORAL
GORE UNDER UNDER UNDER UNDER GORE GORE VOTE UNDER
STATE VOTE WITA WIA WNP  WNP  VOTE VOTE WNP
HI 59.83% 4 0 2 2 37.50% 62.50% +2.67%
ID 29.15% O 4 1 3 12.50% 37.50% +8.35%
ME 52.75% 4 0 2 2 37.50% 62.50% +9.75%
NV 48.14% O 4 2 2 37.50% 62.50% -10.64%
NH 49.33% O 4 2 2 37.50% 62.50% -11.83%
RI 65.65% 4 0 3 1 62.50% 87.50% -3.15%
Total 12 12 12 12

Table 4.5 shows the division of electoral votes for the six states with
four electoral votes in the 2000 presidential election. The division was
12-12 under the existing statewide winner-take-all system (columns 4 and
5) and would remain at 12-12 under the whole-number proportional
approach (columns 6 and 7).

Despite not affecting the overall 12-12 allocation of electoral votes
between the presidential candidates, the whole-number proportional
approach has a dramatic effect on the particular states within this group
of states in terms of their competitiveness.

Figure 4.4 presents, along a horizontal line, Gore’s percentage share
of the popular vote in the 2000 presidential election for the six states with
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four electoral votes (from column 2 of table 4.5). The figure contains tick
marks along the horizontal line at 12.50%, 37.50%, 62.50%, and 87.50% rep-
resenting the breakpoints (from table 4.4) that are applicable to states
with four electoral votes under the whole-number proportional approach.
The small numbers between zero and four immediately under the hori-
zontal line show the number of electoral votes that a candidate would
receive under the whole-number proportional approach by winning a par-
ticular share of the popular vote.

ID NV NH ME HI Rl

29% 48% 49% 53% 60% 66%

-~ N _

| 0 I 1 | 2 3 | 4 [
0% 12.5% 37.5% 62.5% 87.5% 100%

Figure 4.4 2000 presidential vote in states with four electoral votes

New Hampshire (where Gore received 49.33% of the popular vote)
and Nevada (where Gore received 48.14%) were competitive under the
existing statewide winner-take-all system. However, both New
Hampshire and Nevada would become non-competitive under the whole-
number proportional approach because there is no breakpoint at 50% for
states with an even number of electoral votes. In states with four elec-
toral votes, a candidate gets two electoral votes for receiving anywhere
between 37.50% and 62.50% of the popular vote. The Democratic vote
shares (49.33% and 48.14%) are almost in the middle of the band between
37.50% and 62.50%. Thus, in anything other than a landslide election, both
the Democrats and Republicans would be virtually certain to win two
electoral votes each in New Hampshire and Nevada. In New Hampshire,
for example, it would take a downswing of 11.83% in the share of the
Democratic vote (from 49.33%) for the Democratic candidate to lose one
electoral vote. It would take an upswing of 13.19% by the Democrat to
gain one electoral vote in New Hampshire. Neither is likely to happen in
an ordinary election.

Similarly, Maine (where Gore received 52.75% of the popular vote)
becomes distinctly non-competitive under the whole-number proportion-
al approach because a presidential candidate gets two electoral votes for
receiving anywhere between 37.50% and 62.50% of the popular vote. The
Democratic vote in Maine (52.75%) is far from either 37.50% or 62.50%.
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As will be seen in the sections below relating to other states with an
even number of electoral votes, the whole-number proportional approach
frequently converts current battleground states into non-competitive states.

On the other hand, Hawaii (which is non-competitive under the
statewide winner-take-all system) becomes somewhat competitive under
the whole-number proportional approach. In Hawaii, a change of +2.67%
would result in a gain for the Democrats of one electoral vote.

Thus, the overall effect of the whole-number proportional approach
in terms of competitiveness is to make New Hampshire, Nevada, and
Maine non-competitive and to make Hawaii borderline competitive.

4.1.3 STATES WITH FIVE ELECTORAL VOTES
There were four states with five electoral votes in the 2000 presidential
election—Nebraska, New Mexico, Utah, and West Virginia. For such
states, one electoral vote corresponds to a 20% share of the state’s pop-
ular vote under the whole-number proportional approach.

Table 4.6 shows the number of electoral votes that a presidential slate
would receive for various ranges of percentages of the popular vote in the
states with five electoral votes.

Table 4.6 TABLE OF BREAKPOINTS FOR STATES WITH FIVE ELECTORAL VOTES

PERCENT OF POPULAR VOTE NUMBER OF ELECTORAL VOTES BREAKPOINT
0.00% to 10.00% 0 10.00%
10.01 to 30.00% 1 30.00%
30.01% to 50.00% 2 50.00%
50.01% to 70.00% 3 70.00%
70.01% to 90.00% 4 90.00%
90.01% to 100.00% 5 NA

Table 4.7 shows the consequences of the whole-number proportional
approach in the four states with five electoral votes in the 2000
presidential election.

Gore received five electoral votes in 2000 in the four states with five
electoral votes but would have received eight under the whole-number
proportional approach.

Figure 4.5 presents, along a horizontal line, Gore’s percentage share
(column 2 of table 4.7) of the popular vote in the 2000 presidential elec-
tion for the four states with five electoral votes. The figure contains tick
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Table 4.7 2000 ELECTION UNDER THE WHOLE-NUMBER PROPORTIONAL
APPROACH IN STATES WITH FIVE ELECTORAL VOTES

CHANGE
NEEDED
BREAKPOINT BREAKPOINT TO GAIN OR
GORE BUSH GORE BUSH JUST JUST LOSE 1
EV EV E  EV  BELOW ABOVE ELECTORAL
GORE  UNDER UNDER UNDER UNDER GORE GORE VOTE UNDER
STATE VOTE WIA  WIA WNP WNP  VOTE VOTE WNP
H  50.83% 4 0 2 2 37.50%  62.50%  +2.67%
NB  34.82% O 5 2 3 30.00%  50.00% 4.82%
NM  50.03% 5 0 3 2 50.00%  70.00% 0.03%
UT  28.27% O 5 1 4 10.00%  30.00%  +1.73%
WV 46.76% O 5 2 3 30.00%  50.00%  +3.24%
Total 5 15 8 12
UT NB WV NM
28% 35%  47% 50%
l | | ] |
o | 1 2 3 | 4 5 |
0% 10% 30% 50% 70% 90% 100%

Figure 4.5 2000 presidential vote in states with five electoral votes

marks along the horizontal line at 10%, 30%, 50%, 70%, and 90% represent-
ing the breakpoints that are applicable to states with five electoral votes
(from table 4.6). The small numbers from zero to five immediately under
the horizontal line show the number of electoral votes that a candidate
would receive under the whole-number proportional approach by win-
ning a particular share of the popular vote.

As a general rule, states with an odd number of electoral votes always
have a breakpoint at 50%. Thus, states that have an odd number of elec-
toral votes and are competitive under the existing statewide winner-take-
all system will remain competitive under the whole-number proportional
approach. For instance, New Mexico is very competitive under the exist-
ing statewide winner-take-all system and would remain so under the
whole-number proportional approach.

Utah is an example of a state that is non-competitive under the exist-
ing statewide winner-take-all system but that becomes competitive under
the whole-number proportional approach. In a state with a lopsided par-
tisan balance, the breakpoint at 30.00% can become politically important
under the whole-number proportional approach. Specifically, Gore could
have gone from one to two electoral votes by increasing his popular vote
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by 1.73% from 28.27% to 30.00%. This is an example of the phenomenon of
a non-competitive state becoming a battleground state because of a
breakpoint other than 50.00%.

4.1.4 STATES WITH SIX ELECTORAL VOTES

Arkansas and Kansas each had six electoral votes in the 2000 presiden-
tial election. For these states, one electoral vote corresponds to a 16.67%
share of the state’s popular vote under the whole-number proportional
approach. Table 4.8 shows the number of electoral votes that a presi-
dential slate would receive in states with six electoral votes for various
ranges of percentages of the popular vote.

Table 4.8 TABLE OF BREAKPOINTS FOR STATES WITH SIX ELECTORAL VOTES

PERCENT OF POPULAR VOTE NUMBER OF ELECTORAL VOTES BREAKPOINT
0.00% to 8.33% 0 8.33%
8.34% to 25.00% 1 25.00%
25.01% to 41.66% 2 41.66%
41.67% to 58.33% 3 58.33%
58.34% to 75.00% 4 75.00%
75.00% to 91.677% 5 91.66%
91.67% to 100.00% 6 NA

Table 4.9 shows the consequences of the whole-number proportional
approach in the two states with six electoral votes in the 2000 presiden-
tial election.

Table 4.9 2000 ELECTION UNDER THE WHOLE-NUMBER PROPORTIONAL
APPROACH IN STATES WITH SIX ELECTORAL VOTES

CHANGE
NEEDED
BREAKPOINT BREAKPOINT TO GAIN OR
GORE BUSH GORE BUSH JUST Just LOSE 1
VW B E  EV  BELOW  ABOVE ELECTORAL
GORE UNDER UNDER UNDER UNDER GORE GORE VOTE UNDER
STATE VOTE  WIA WIA _WNP__ WNP  VOTE VOTE WNP
AR 47.20% O 6 3 3 41.66%  58.33% 5.54%
KS  39.08% O 6 2 4 25.00%  41.66%  +2.58%

Total 0 12 5 7

Gore received no electoral votes in 2000 in the two states with six
electoral votes, but he would have received five under the whole-number
proportional approach.
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Figure 4.6 presents, along a horizontal line, Gore’s percentage share
of the popular vote in the 2000 presidential election for the two states
with six electoral votes.

KS AR
39% 47%

| | | | | | |
| 0 l 1 l 2 3 | 4 | 5 | 6 |
0% 8.3% 25% 41.6% 58.3% 75% 91.6%100%

Figure 4.6 2000 presidential vote in states with six electoral votes

Arkansas is borderline competitive under the existing statewide win-
ner-take-all system (requiring a change of 2.80% in the popular vote to
switch its six electoral votes). The whole-number proportional approach
would make Arkansas considerably less competitive because a change of
5.54% in the popular vote would be necessary to affect one electoral vote
there. Meanwhile, Kansas (which is non-competitive under the existing
statewide winner-take-all system) would become somewhat more com-
petitive under the whole-number proportional approach.

4.1.5 STATES WITH SEVEN ELECTORAL VOTES

Iowa, Mississippi, and Oregon each had seven electoral votes in the 2000
presidential election. For states with seven electoral votes, one electoral
vote corresponds to a 14.29% share of the state’s popular vote under the
whole-number proportional approach. Table 4.10 shows the number of
electoral votes that a presidential slate would receive in states with seven
electoral votes for various ranges of percentages of the popular vote.

Table 4.10 TABLE OF BREAKPOINTS FOR STATES WITH SEVEN ELECTORAL VOTES

PERCENT OF POPULAR VOTE NUMBER OF ELECTORAL VOTES BREAKPOINT
0.00% to 7.14% 0 7.14%
7.15% to 21.43% 1 21.43%
21.44% to 35.71% 2 35.71%
35.72% to 50.00 % 3 50.00%
50.01% to 64.28% 4 64.28%
64.29% to 78.57% 5 78.57%
78.58% to 92.86% 6 92.86%
92.87% to 100.00% 7 NA

Table 4.11 shows the consequences of the whole-number proportional
approach in the three states with seven electoral votes.
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Table 4.11 2000 ELECTION UNDER THE WHOLE-NUMBER PROPORTIONAL
APPROACH IN STATES WITH SEVEN ELECTORAL VOTES

CHANGE
NEEDED
BREAKPOINT BREAKPOINT TO GAIN OR
GORE BUSH GORE BUSH JUST JusT LOSE 1
EV EV EV EV BELOW ABOVE ELECTORAL
GORE UNDER UNDER UNDER UNDER GORE GORE VOTE UNDER
STATE VOTE WITA WIA WNP WNP VOTE VOTE WNP
A 50.16% 7 o 4 3 50.00%  64.28% 0.16%
MS  41.39% O 7 3 4 35.71%  50.00% 5.68%
OR  50.24% 7 o 4 3 50.00%  64.28% 0.24%
Total 14 7 11 10

Gore received 14 electoral votes in 2000 in the three states with seven
electoral votes, but he would have received 11 under the whole-number
proportional approach.

Figure 4.7 presents, along a horizontal line, Gore’s percentage share
of the popular vote in the 2000 presidential election for the two states
with seven electoral votes.

MS IA OR
41% 50% 50%
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0% 7.1% 21.4% 35.7% 50% 64.3% 78.6% 92.3%100%

Figure 4.7 2000 presidential vote in states with seven electoral votes

TIowa and Oregon are competitive under the existing statewide win-
ner-take-all system. They would remain so under the whole-number pro-
portional approach because Gore’s popular vote in those states was near
the breakpoint of 50.00%. Mississippi, however, would have been non-
competitive under both systems.

4.1.6 STATES WITH EIGHT ELECTORAL VOTES
Arizona, Colorado, Connecticut, Kentucky, Oklahoma, and South
Carolina each had eight electoral votes in the 2000 presidential election.
For those states, one electoral vote corresponds to a 12.5% share of the
state’s popular vote under the whole-number proportional approach.
Table 4.12 shows the number of electoral votes that a presidential
slate would receive in states with eight electoral votes for various ranges
of percentages of popular votes.
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Table 4.12 TABLE OF BREAKPOINTS FOR STATES WITH EIGHT ELECTORAL VOTES

PERCENT OF POPULAR VOTE NUMBER OF ELECTORAL VOTES BREAKPOINT
0.00% to 6.25% 0 6.25%
6.26% to 18.75% 1 18.75%
18.76% to 31.25% 2 31.25%
31.26% to 43.75% 3 43.75%
43.76% to 56.25% 4 56.25%
56.26% to 68,75% 5 68.75%
68.76% to 81.25% 6 81.25%
81.26% to 93.75% 7 93.75%
92.9% to 100.0% 8 NA

Table 4.13 shows the consequences of the whole-number proportion-
al approach in the six states with eight electoral votes in the 2000 presi-
dential election.

Table 4.13 2000 ELECTION UNDER THE WHOLE-NUMBER PROPORTIONAL
APPROACH IN STATES WITH EIGHT ELECTORAL VOTES

CHANGE
NEEDED
BREAKPOINT BREAKPOINT TO GAIN OR
GORE BUSH GORE BUSH JUST JusT LOSE 1
BV B E  EV  BELOW ABOVE ELECTORAL
GORE  UNDER UNDER UNDER UNDER GORE GORE VOTE UNDER
STATE VOTE WIA  WIA  WNP_ WNP  VOTE VOTE WNP
AZ  46.72% O 8 4 4 43.75%  56.25% 2.97%
CO  4551% O 8 4 4 43.75%  56.25% 1.76%
CT_ 59.26% 8 0 5 3 56.25%  68.75% 3.01%
KY  42.27% 0 8 3 5 31.25%  43.75%  +1.48%
OK  38.92% 0 8 3 5 31.25%  43.75%  +4.83%
SC_ 41.85% O 8 3 5 31.25%  43.75%  +1.90%
Total 8 40 22 26

Among these six states, Gore carried only Connecticut in 2000. His
popular vote was in the 40% range in the other five states of this group.
Gore, therefore, received only eight electoral votes out of the 48 available
from these six states. He would have received 22 under the whole-num-
ber proportional approach.

Figure 4.8 presents, along a horizontal line, Gore’s percentage share
of the popular vote in the 2000 presidential election for the six states with
eight electoral votes.
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Figure 4.8 2000 presidential vote in states with eight electoral votes

Only Arizona was even border-line competitive under the existing
statewide winner-take-all system in the six states with eight electoral
votes. Colorado, Kentucky, and South Carolina become competitive
under the whole-number proportional approach.

4.1.7 STATES WITH NINE ELECTORAL VOTES
Alabama and Louisiana each had nine electoral votes in the 2000 presi-
dential election. For these states with nine electoral votes, one electoral
vote corresponds to an 11.11% share of the state’s popular vote under the
whole-number proportional approach.

Table 4.14 shows the consequences of the whole-number proportion-
al approach in these states. The relevant breakpoints for this table are at
38.88% (the boundary between three and four electoral votes) and 50.00%
(the boundary between four and five electoral votes).

Table 4.14 2000 ELECTION UNDER THE WHOLE-NUMBER PROPORTIONAL
APPROACH IN STATES WITH NINE ELECTORAL VOTES

CHANGE
NEEDED
BREAKPOINT BREAKPOINT TO GAIN OR
GORE BUSH GORE BUSH JUST Just LOSE 1
EV BV BV EV  BELOW ABOVE ELECTORAL
GORE  UNDER UNDER UNDER UNDER GORE GORE VOTE UNDER
STATE VOTE WIA  WIA WNP  WNP  VOTE VOTE WNP
AL 42.39% O 9 4 5 38.88%  50.00% -3.51%
LA 46.06% O 9 4 5 38.88%  50.00%  +3.94%

Total 0 18 8 10

Figure 4.9 presents, along a horizontal line, Gore’s percentage share
of the popular vote in the 2000 presidential election for the two states
with nine electoral votes.

AL LA
42% 46%
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0%6% 17% 28% 39% 50% 61% 72% 83% 94%100%

Figure 4.9 2000 presidential vote in states with nine electoral votes
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4.1.8 STATES WITH 10 ELECTORAL VOTES
There were two states with 10 electoral votes in the 2000 presidential
election—Maryland and Minnesota. For those states, one electoral vote
corresponds to a 10% share of the state’s popular vote under the whole-
number proportional approach.

Table 4.15 shows the consequences of the whole-number proportion-
al approach in these states. The relevant breakpoint for this table is at
55.00% (the boundary between five and six electoral votes).

Table 4.15 2000 ELECTION UNDER THE WHOLE-NUMBER PROPORTIONAL
APPROACH IN STATES WITH 10 ELECTORAL VOTES

CHANGE
NEEDED
BREAKPOINT BREAKPOINT TO GAIN OR
GORE BUSH GORE BUSH JUST JusT LOSE 1
EV EV EV EV BELOW ABOVE ELECTORAL
GORE UNDER UNDER UNDER UNDER GORE GORE VOTE UNDER
STATE VOTE WIA WITA WNP  WNP  VOTE VOTE WNP
MD 58.47% 10 0 6 4 55.00% 65.00% -3.47%
MN  51.29% 10 0 5 5 45.00% 55.00% +3.71%

Total 20 0 11 9

Figure 4.10 presents, along a horizontal line, Gore’s percentage share
of the popular vote in the 2000 presidential election for the two states
with 10 electoral votes.

MN MD

51%  58%
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Figure 4.10 2000 presidential vote in states with 10 electoral votes

4.1.9 STATES WITH 11 ELECTORAL VOTES

There were four states with 11 electoral votes in the 2000 presiden-
tial election—Missouri, Tennessee, Washington, and Wisconsin. For
states with 11 electoral votes, one electoral vote corresponds to a 9.09%
share of the state’s popular vote under the whole-number proportional
approach.

Table 4.16 shows the consequences of the whole-number proportion-
al approach in these states. The relevant breakpoint for this table is at
50.00% (the boundary between five and six electoral votes).
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Table 4.16 2000 ELECTION UNDER THE WHOLE-NUMBER PROPORTIONAL
APPROACH IN STATES WITH 11 ELECTORAL VOTES

CHANGE
NEEDED
BREAKPOINT BREAKPOINT TO GAIN OR
GORE BUSH GORE BUSH JUST JusT LOSE 1
W B EV  EV  BELOW  ABOVE ELECTORAL
GORE  UNDER UNDER UNDER UNDER GORE GORE VOTE UNDER
STATE VOTE WIA  WIA  WNP__ WNP  VOTE VOTE WNP
MO  48.29% O 11 5 6 40.91%  50.00%  +1.71%
TN 48.04% O 11 5 6 40.91%  50.00%  +1.96%
WA  5294% 11 0 6 5 50.00%  59.09% 2.94%
W 50.12% 11 0 6 5 50.00%  59.09% 0.12%

Total 22 22 22 22

Figure 4.11 presents, along a horizontal line, Gore’s percentage share
of the popular vote (column 2 of table 4.16) in the 2000 presidential elec-
tion for the four states with 11 electoral votes.

TN MO WI WA
48% 48% 50% 53%
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Figure 4.11 2000 presidential vote in states with 11 electoral votes

Because Gore’s percentage was reasonably close to 50.00% in all four
of the states with 11 electoral votes in the 2000 presidential election
(table 4.16), the whole-number proportional approach makes no differ-
ence in terms of the degree of competitiveness for these particular states.

4.1.10 STATES WITH 12 ELECTORAL VOTES

Indiana and Massachusetts each had 12 electoral votes in the 2000 pres-
idential election. For these two states, one electoral vote corresponds to
an 8.33% share of the state’s popular vote under the whole-number pro-
portional approach.

Table 4.17 shows the consequences of the whole-number proportion-
al approach in states with 12 electoral votes. The relevant breakpoints for
this table are at 45.83% (the boundary between five and six electoral
votes) and 62.50% (the boundary between seven and eight electoral
votes).
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Table 4.17 2000 ELECTION UNDER THE WHOLE-NUMBER PROPORTIONAL
APPROACH IN STATES WITH 12 ELECTORAL VOTES

CHANGE
NEEDED
BREAKPOINT BREAKPOINT TO GAIN OR
GORE BUSH GORE BUSH JUST Just LOSE 1
EV EV EV EV BELOW ABOVE ELECTORAL
GORE UNDER UNDER UNDER UNDER GORE GORE VOTE UNDER
STATE VOTE WIA WITA WNP  WNP  VOTE VOTE WNP
IN 42.00% O 12 6 6 37.50% 45.83% +3.83%
MA  64.79% 12 0 7 5 62.50% 70.83% -2.29%

Total 12 12 13 11

Figure 4.12 presents, along a horizontal line, Gore’s percentage share
of the popular vote in the 2000 presidential election for the two states
with 12 electoral votes.

IN MA
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Figure 4.12 2000 presidential vote in states with 12 electoral votes

4.1.11 STATES WITH 13 ELECTORAL VOTES

There were two states with 13 electoral votes in the 2000 presidential
election—Georgia and Virginia. For the states with 13 electoral votes,
one electoral vote corresponds to a 7.69% share of the state’s popular
vote under the whole-number proportional approach.

Table 4.18 shows the consequences of the whole-number proportion-
al approach in the states with 13 electoral votes. The relevant breakpoints
for this table are at 42.31% (the boundary between five and six electoral
votes) and 50.00% (the boundary between six and seven electoral votes).

Table 4.18 2000 ELECTION UNDER THE WHOLE-NUMBER PROPORTIONAL
APPROACH IN STATES WITH 13 ELECTORAL VOTES

CHANGE
NEEDED
BREAKPOINT BREAKPOINT TO GAIN OR
GORE BUSH GORE BUSH JUST Just LOSE 1
EV EV EV EV BELOW ABOVE ELECTORAL
GORE UNDER UNDER UNDER UNDER GORE GORE VOTE UNDER
STATE VOTE WIA WITA WNP WNP  VOTE VOTE WNP
GA  44.02% O 13 6 7 42.31% 50.00% -1.71%
VA 45.85% O 13 6 7 42.31% 50.00% -3.54%

Total 0 26 12 14
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Figure 4.13 presents, along a horizontal line, Gore’s percentage share
of the popular vote for the two states with 13 electoral votes in the 2000
presidential election.
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Figure 4.13 2000 presidential vote in states with 13 electoral votes

Under the whole-number proportional approach, Gore would have
received 12 of the 26 electoral votes available from these two states (com-
pared to none under the statewide winner-take-all system).

One of Georgia’s electoral votes would have been contested under
the whole-number proportional approach.

4.1.12 THE 10 STATES WITH 14 OR MORE ELECTORAL VOTES

The remaining 10 states (North Carolina, New Jersey, Michigan, Ohio,
Illinois, Pennsylvania, Florida, Texas, New York, and California) each
had a different number of electoral votes (between 14 and 54) in the 2000
presidential election.

Table 4.19 shows the percentage share of the popular vote that cor-
responds to one electoral vote under the whole-number proportional
approach for the 10 states with 14 or more electoral votes in the 2000
election.

Table 4.19 SHARE OF THE POPULAR VOTE CORRESPONDING TO ONE ELECTORAL
VOTE FOR THE 10 LARGEST STATES

SHARE OF POPULAR

VOTE CORRESPONDING
STATE ELECTORAL VOTE TO 1 ELECTORAL VOTE
North Carolina 14 7.1%
New Jersey 15 6.7%
Michigan 18 5.6%
Ohio 21 4.8%
lllinois 22 4.5%
Pennsylvania 23 4.4%
Florida 25 4.0%
Texas 32 3.1%
New York 33 3.0%
California 54 1.9%

Total 254
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The breakpoints for the 10 states with 14 to 54 electoral votes were
different because each of these states had a different number of electoral
votes. Table 4.20 shows the consequences of the whole-number propor-
tional approach for these 10 states for the 2000 presidential election.

Table 4.20 2000 ELECTION UNDER THE WHOLE-NUMBER PROPORTIONAL
APPROACH FOR THE 10 STATES WITH 14 OR MORE

ELECTORAL VOTES
CHANGE
NEEDED
BREAKPOINT BREAKPOINT TO GAIN OR
GORE BUSH GORE BUSH JUST Just LOSE 1
EV EV EV EV BELOW ABOVE ELECTORAL
GORE UNDER UNDER UNDER UNDER GORE GORE VOTE UNDER
STATE VOTE WITA WIA  WNP  WNP  VOTE VOTE WNP
NC 43.54% O 14 6 8 39.28% 46.42% +2.88%
NJ 58.21% 15 0 9 6 56.66% 63.33% -1.55%
Ml 52.63% 18 0 10 8 47.22% 52.78% +0.15%
OH 48.18% O 21 10 11 45.23% 50.00% +1.82%
IL 56.18% 22 0 12 10 52.27% 56.82% +0.18%
PA 52.15% 23 0 12 11 50.00% 54.35% -2.15%
FL 49.99% O 25 12 13 46.00% 50.00% +0.01%
X 39.04% O 32 12 20 35.94% 39.06% +0.02%
NY  63.09% 33 0 20 13 62.12% 65.15% 0.97%
CA  56.20% 54 0 30 24 54.63% 56.48% +0.28%
Total 165 92 133 124

Figure 4.14 presents, along a horizontal line, Gore’s percentage share
of the popular vote in the 2000 presidential election in North Carolina (14
electoral votes). As can be seen, the Democrats were within 2.88% of the
breakpoint (46.42%) between getting six and seven electoral votes in
North Carolina and therefore could have gained one electoral vote in
North Carolina under favorable circumstances. This opportunity is, how-
ever, not symmetrical. There would have been little likelihood of the
Republicans being able to reduce Gore’s share of the electoral vote from
six to five.
NC
44%
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Figure 4.14 2000 presidential vote in North Carolina (14 electoral votes)
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Figure 4.15 presents, along a horizontal line, Gore’s percentage share
of the popular vote in New Jersey (15 electoral votes) in the 2000 presi-
dential election. As can be seen, the Democrats were within 1.55% of the
breakpoint between getting nine and eight electoral votes. Thus, the
Republicans could have gained one electoral vote in New Jersey under
favorable circumstances. This opportunity to affect one electoral vote is
not, however, symmetrical. There would have been little likelihood of the
Democrats being able to increase their share of the electoral vote from
nine to 10.

NJ
58%
| e | |
| 8 | 9 | 10 |
50% 57% 63% 70%

Figure 4.15 2000 presidential vote in New Jersey (15 electoral votes)

Figure 4.16 presents, along a horizontal line, Gore’s percentage share
of the popular vote in the 2000 presidential election in Michigan (18 elec-
toral votes). The Democrats were within 0.15% of getting 11 (as compared
to 10) electoral votes from Michigan. Neither party, however, has any real-
istic chance of gaining or losing as many as two electoral votes in
Michigan in anything other than a landslide election.

MI
53%
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Figure 4.16 2000 presidential vote in Michigan (18 electoral votes)

Figure 4.17 presents, along a horizontal line, Gore’s percentage share
of the popular vote in the 2000 presidential election in Ohio (which had
21 electoral votes in 2000). The Democrats were within 1.82% of the
breakpoint between getting 10 and 11 electoral votes in Ohio and could
have gained one electoral vote in the state under favorable circum-
stances. There would have been little likelihood, however, of the
Republican’s decreasing the Democrat’s share of the electoral vote in
Ohio from 10 to nine.
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Figure 4.17 2000 presidential vote in Ohio (21 electoral votes)

Figure 4.18 presents, along a horizontal line, Gore’s percentage share
of the popular vote in the 2000 presidential election in Illinois (which had
22 electoral votes in 2000). The Democrats were within 0.18% of the
breakpoint between getting 12 and 13 electoral votes in Illinois.

IL
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Figure 4.18 2000 presidential vote in Illinois (22 electoral votes)

Figure 4.19 presents, along a horizontal line, Gore’s percentage share
of the popular vote in the 2000 presidential election in Pennsylvania (23
electoral votes). The Democrats were within 2.15% of the nearest break-
point, and the Republicans were within 2.20% of the nearest breakpoint.
Thus, one electoral vote is potentially in play for both parties. Because both
parties are more than 2% away from gaining or losing one electoral vote, it
is entirely conceivable that Pennsylvania might be passed over in favor of
states where less effort would be necessary to affect one electoral vote.
PA
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Figure 4.19 2000 presidential vote in Pennsylvania (23 electoral votes)

Figure 4.20 presents, along a horizontal line, Gore’s percentage share
of the popular vote in the 2000 presidential election in Florida (which had
25 electoral votes in 2000). The Democrats were within +0.01% of the
breakpoint between getting 12 and 13 electoral votes in Florida.
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Figure 4.20 2000 presidential vote in Florida (25 electoral votes)

Figure 4.21 presents, along a horizontal line, Gore’s percentage share
of the popular vote in the 2000 presidential election in Texas (32 electoral
votes in 2000). The Democrats were within +0.02% of the breakpoint
between getting 12 and 13 electoral votes in Texas.
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Figure 4.21 2000 presidential vote in Texas (32 electoral votes)

Figure 4.22 presents, along a horizontal line, Gore’s percentage share
of the popular vote in the 2000 presidential election in New York (which
had 33 electoral votes in 2000). The Democrats were within 0.97% of the
breakpoint between getting 20 and 19 electoral votes in New York. Thus,
the Republicans could possibly have gained one electoral vote in the state
under favorable circumstances. The opportunity is not, however, sym-
metrical. It is less likely that the Democrats would have been able to
increase their share of the electoral vote from 20 to 21.

NY
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Figure 4.22 2000 presidential vote in New York (33 electoral votes)

Figure 4.23 presents, along a horizontal line, Gore’s percentage share
of the popular vote in California (which had 54 electoral votes in the 2000
presidential election). The Democrats were within 0.28% of getting 31 (as
compared to 30) electoral votes from California. One electoral vote was
in play in California for both parties. Moreover, two electoral votes might



162 | Chapter 4

sometimes be in play in California because one electoral vote corre-
sponds to a mere 1.85% share of the state’s popular vote. For example, if
the Democrats were to increase their share of the popular vote by 2.13%
(0.28% plus 1.85%), they would pick up two electoral votes. That is, the
whole-number proportional approach could operate as a “statewide
winner-take-two” system for the Democrats in California. Note that this
opportunity is not symmetric. A change of 3.43% in the popular vote
would have been necessary for the Bush 2004 campaign to pick up two
electoral votes in California.

CA
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Figure 4.23 2000 presidential vote in California (54 electoral votes)

In summary, table 4.20 shows that all of the 10 most populous states
are competitive to some degree under the whole-number proportional
approach.

In particular, the six biggest states (North Carolina, New Jersey,
Mlinois, Texas, New York, and California) that are spectator states under
the statewide winner-take-all system become battleground states under
the whole-number proportional approach. The “battle” would only be for
one electoral vote (“winner-take-one”) in five of these six states. In
California, the battle would sometimes be for two electoral votes
(“winner-take-two”).

Michigan, Ohio, Pennsylvania, and Florida are battleground states
under the current statewide winner-take-all system. These four states
would remain competitive under the whole-number proportional
approach. However, the battle would not be for 18, 21, 23, or 25 electoral
votes but, instead, for only one electoral vote in each state.

4.1.13 NATIONWIDE ANALYSIS OF THE WHOLE-NUMBER PROPORTIONAL
APPROACH

This section addresses two questions. The first is whether the whole-

number proportional approach would, if adopted by every state, more

accurately reflect the nationwide popular vote than the existing statewide

winner-take-all system. The second question is whether the whole-
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number proportional approach would, if adopted by every state, improve
the competitiveness of presidential elections on a nationwide basis.

Table 4.21 combines the information from 12 of the foregoing tables
in order to show the overall consequences of the whole-number propor-
tional approach for all 50 states and the District of Columbia for the 2000
presidential election. Table 4.21 is sorted in descending order according
to the percentage change (column 9) in popular votes that Gore would
have needed to change his electoral vote count by one electoral vote in
each jurisdiction.

Table 4.21 shows that, if the whole-number proportional approach
had been in use throughout the country in the 2000 presidential election,
it would not have awarded the most electoral votes to the candidate
receiving the most popular votes nationwide. Instead, the result would
have been a tie of 269-269 in the electoral vote, even though Al Gore led
by 537,179 popular votes across the nation.” That is, the whole-number
proportional approach would not have accurately reflected the nation-
wide popular vote.

In order to analyze competitiveness, let us try to visualize how each
political party might have approached the 2004 presidential election if all
states had used the whole-number proportional approach.

The best starting point for planning a strategy in any election is the
outcome of the previous election. Thus, under the whole-number propor-
tional approach, the starting point for planning a strategy for the 2004
presidential election would have been the data in table 4.21 (showing both
parties tied at 269 electoral votes). The central question for each party’s
campaign would have been focused on the way to win more than 269
electoral votes. Each party’s campaign would have been aware that the
whole-number proportional approach is predominantly a “statewide
winner-take-one” system. Thus, the challenge to each party would be to

4 If there had been a tie when the electoral votes for the 2000 presidential election were
counted on January 6, 2001, the election for President would have been thrown into the
House of Representatives (voting on a one-state-one-vote basis). Based on the party
alignment of the newly elected House, George W. Bush would have been elected
President. However, the newly elected Senate—responsible for electing the new Vice
President—was equally divided after the 2000 elections. The U.S. Constitution is not
entirely clear as to whether Vice President Gore (whose term of office ran until January
20, 2001) would have been entitled to vote to break the tie in the Senate in order to elect
anew Vice President.
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Table 4.21 2000 ELECTION UNDER THE WHOLE-NUMBER PROPORTIONAL

APPROACH
CHANGE
NEEDED
BREAKPOINT BREAKPOINT TO GAIN OR
GORE BUSH GORE BUSH JUST JUST LOSE 1
EV EV EV EV BELOW ABOVE ELECTORAL
GORE UNDER UNDER UNDER UNDER GORE GORE VOTE UNDER

STATE VOTE WTA WIA  WNP  WNP  VOTE VOTE WNP
ND 3527% O 3 1 2 16.67% 50.00% 14.18%
MT  36.34% O 3 1 2 16.67% 50.00% 13.66%
SD  3839% O 3 1 2 16.67% 50.00% 11.61%
ME 52.75% 4 0 2 2 37.50% 62.50% 9.75%
ID 29.15% O 4 1 3 12.50% 37.50% 8.35%
OK 3892% O 8 3 5 31.25% 43.75% 4.83%
LA 46.06% O 9 4 5 38.88% 50.00% 3.94%
IN 42.00% O 12 6 6 37.50% 45.83% 3.83%
MN  51.29% 10 0 5 5 45.00% 55.00% 3.71%
WV 46.76% O 5 2 3 30.00% 50.00% 3.24%
NC  43.54% O 14 6 8 39.28% 46.42% 2.88%
HI 59.83% 4 0 2 2 37.50% 62.50% 2.67%
KS  39.08% O 6 2 4 25.00% 41.66% 2.58%
TN 48.04% O 11 5 6 40.91% 50.00% 1.96%
SC  4185% O 8 3 5 31.25% 43.75% 1.90%
OH 48.18% O 21 10 11 45.23% 50.00% 1.82%
Ut 28.27% O 5 1 4 10.00% 30.00% 1.73%
MO  48.29% O 11 5 6 40.91% 50.00% 1.71%
KY  4227% O 8 3 5 31.25% 43.75% 1.48%
CA  56.20% 54 0 30 24 54.63% 56.48% 0.28%
IL 56.18% 22 0 12 10 52.27% 56.82% 0.18%
Ml 52.63% 18 0 10 8 47.22% 52.78% 0.15%
FL 49.99% O 25 12 13 46.00% 50.00% 0.01%
X 39.04% O 32 12 20 35.94% 39.06% -0.02%
NM  50.03% 5 0 3 2 50.00% 70.00% -0.03%
WI 50.12% 11 0 6 5 50.00% 59.09% 0.12%
1A 50.16% 7 0 4 3 50.00% 64.28% -0.16%
OR  50.24% 7 0 4 3 50.00% 64.28% -0.24%
NY  63.09% 33 0 20 13 62.12% 65.15% 0.97%
NJ 58.21% 15 0 9 6 56.66% 63.33% -1.55%
GA  44.02% O 13 6 7 42.31% 50.00% -1.71%
CO 4551% O 8 4 4 43.75% 56.25% -1.76%
PA 52.15% 23 0 12 11 50.00% 54.35% -2.15%
MA  64.79% 12 0 7 5 62.50% 70.83% -2.29%
WA  52.94% 11 0 6 5 50.00% 59.09% -2.94%
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Table 4.21 2000 ELECTION UNDER THE WHOLE-NUMBER PROPORTIONAL
APPROACH (cont.)

CHANGE
NEEDED
BREAKPOINT BREAKPOINT TO GAIN OR
GORE BUSH GORE BUSH JusT JUST LOSE 1
EV EV EV EV BELOW ABOVE ELECTORAL
GORE UNDER UNDER UNDER UNDER GORE GORE VOTE UNDER
STATE VOTE WTA WIA  WNP WNP  VOTE VOTE WNP
AZ  46.72% O 8 4 4 43.75% 56.25% -2.97%
CT 59.26% 8 0 5 3 56.25% 68.75% -3.01%
RI 65.65% 4 0 3 1 62.50% 87.50% -3.15%
MD  58.47% 10 0 6 4 55.00% 65.00% -3.47%
AL 42.39% O 9 4 5 38.88% 50.00% -3.51%
VA 4585% O 13 6 7 42.31% 50.00% -3.54%
NB  34.82% O 5 2 3 30.00% 50.00% -4.82%
VT 55.44% 3 0 2 1 50.00% 83.33% -5.44%
AR 47.20% O 6 3 3 41.66% 58.33% -5.54%
MS 41.39% O 7 3 4 35.71% 50.00% -5.68%
DE 56.74% 3 0 2 1 50.00% 83.33% 6.74%
DC  90.49% 3 0 3 0 83.33% 100.00% -7.16%
NV~ 48.14% O 4 2 2 37.50% 62.50% -10.64%
NH 49.33% O 4 2 2 37.50% 62.50% -11.83%
WY 29.02% O 3 1 2 16.67% 50.00% -12.35%
AK  32.06% O 3 1 2 16.67% 50.00% -15.39%
Total 267 271 269 269

devise a strategy for accumulating additional electoral votes by targeting
particular states.

Landslides take care of themselves. Thus, the planning process for a
political campaign inevitably concentrates on what might happen if the
upcoming election turns out to be close. Planners for the Bush 2004 cam-
paign would have carefully considered what might happen if they were to
improve their nationwide popular vote by various reasonably attainable
percentages—1%, 2%, or 3%.

We now know that the Republicans increased their share of the two-
party popular presidential vote by 1.98% (from 49.72% in 2000 to 51.71% in
2004). Hindsight of this sort is not, however, required for us to know that,
at the beginning of the 2004 presidential campaign, it was imperative for
each campaign to consider small percentage swings such as 1%, 2%, or 3%.

Referring to table 4.21, those involved in planning the Bush 2004 cam-
paign would have immediately identified the nine battleground states
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where a gain of 2% or less in the popular vote could yield them one addi-
tional electoral vote under the whole-number proportional approach.
These nine states (shown in table 4.22 and in figure 4.24) would have
been the highest-priority “upside” battleground states for Bush in 2004.

Table 4.22 shows that the Bush 2004 campaign could have picked up
nine electoral votes in the following way under the whole-number pro-
portional approach:

e Lowest-Hanging Fruit: Pick up one electoral vote in
Texas by reducing the Democratic share of the vote there
by a mere 0.02% (from 39.04% to the breakpoint of 39.02%).

e Easy Pickings: Pick up one electoral vote in each of four
states by reducing the Democratic share of the vote by
0.03% in New Mexico, 0.16% in Iowa, 0.12% in Wisconsin,
and 0.24% in Oregon.

¢ 1% Neighborhood: Pick up one electoral vote in New York
by reducing the Democratic share of the vote by 0.97%
(from 63.09% to the breakpoint of 62.12%).

¢ 2% Neighborhood: Pick up one electoral vote by reducing
the Democratic share of the vote by 1.556% in New Jersey,
1.71% in Georgia and 1.76% in Colorado.

Similarly, those involved in planning the Kerry 2004 campaign under
the whole-number proportional approach would surely have considered
the consequences of improving upon Gore’s popular vote in 2000 by vari-
ous attainable small percentages. Referring to table 4.21, planners for the
Kerry 2004 campaign surely would have quickly identified the 10 battle-
ground states where a gain of 2% or less could yield them one additional
electoral vote. These 10 states (shown in table 4.23 and in figure 4.25)
would have been the highest-priority “upside” battleground states for
Kerry in 2004.

Table 4.23 shows that the Kerry 2004 campaign could have picked up
10 electoral votes in the following way under the whole-number propor-
tional approach:

e Lowest-Hanging Fruit: Pick up one electoral vote in
Florida by increasing the Democratic share of the vote in
Florida by 0.01% (from 49.99% to the breakpoint of 50.00%).

e Easy Pickings: Pick up one electoral vote by increasing
the Democratic share of the vote by 0.15% in Michigan,
0.18% in Illinois, and 0.28% in California.
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Table 4.22 THE NINE “UPSIDE” BATTLEGROUND STATES FOR BUSH IN 2004

UNDER THE WHOLE-NUMBER PROPORTIONAL APPROACH

CHANGE
NEEDED
BREAKPOINT BREAKPOINT TO GAIN OR
GORE BUSH GORE BUSH JusT JUST LOSE 1
EV EV EV EV BELOW ABOVE ELECTORAL
GORE UNDER UNDER UNDER UNDER GORE GORE VOTE UNDER
STATE VOTE WTA WIA  WNP WNP  VOTE VOTE WNP
X 39.04% O 32 12 20 35.94% 39.06% -0.02%
NM  50.03% 5 0 3 2 50.00% 70.00% -0.03%
Wi 50.12% 11 0 6 5 50.00% 59.09% -0.12%
IA 50.16% 7 0 4 3 50.00% 64.28% -0.16%
OR  50.24% 7 0 4 3 50.00% 64.28% -0.24%
NY  63.09% 33 0 20 13 62.12% 65.15% 0.97%
NJ 58.21% 15 0 9 6 56.66% 63.33% -1.55%
GA  44.02% O 13 6 7 42.31% 50.00% -1.71%
CO 4551% O 8 4 4 43.75% 56.25% -1.76%
Total 78 53 68 63

Figure 4.24 The nine “upside” battleground states for Bush in 2004 under the whole-

number proportional approach
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Table 4.23 THE 10 “UPSIDE” BATTLEGROUND STATES FOR KERRY IN 2004 UNDER
THE WHOLE-NUMBER PROPORTIONAL APPROACH

CHANGE
NEEDED
BREAKPOINT BREAKPOINT TO GAIN OR
GORE BUSH GORE BUSH JUST JUST LOSE 1
EV EV EV EV BELOW ABOVE ELECTORAL
GORE UNDER UNDER UNDER UNDER GORE GORE VOTE UNDER
STATE VOTE WTA WIA  WNP  WNP  VOTE VOTE WNP
TN 48.04% O 11 5 6 40.91% 50.00% 1.96%
SC  41.85% O 8 3 5 31.25% 43.75% 1.90%
OH 48.18% O 21 10 11 45.23% 50.00% 1.82%
Ut 28.27% O 5 1 4 10.00% 30.00% 1.73%
MO  48.29% O 11 5 6 40.91% 50.00% 1.71%
KY  4227% O 8 3 5 31.25% 43.75% 1.48%
CA  56.20% 54 0 30 24 54.63% 56.48% 0.28%
IL 56.18% 22 0 12 10 52.27% 56.82% 0.18%
Ml 52.63% 18 0 10 8 47.22% 52.78% 0.15%
FL 49.99% O 25 12 13 46.00% 50.00% 0.01%
Total 94 89 91 92

Figure 4.25 The 10 “upside” battleground states for Kerry in 2004 under the whole-num-
ber proportional approach
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¢ 1% Neighborhood: Pick up one electoral vote in Kentucky
by increasing the Democratic share of the vote by 1.48%
(from 42.27% to the breakpoint of 43.75%).

¢ 2% Neighborhood: Pick up one electoral vote by increas-
ing the Democratic share of the vote by 1.71% in Missouri,
1.73% in Utah, 1.82% in Ohio, 1.90% in South Carolina, and
1.96% in Tennessee.

Of course, the 10 “upside” states for the Kerry 2004 campaign would
have been the same states where the Bush 2004 campaign would have
had to play defense under the whole-number proportional approach.
Conversely, the nine “upside” states for the Bush 2004 campaign are the
states where Kerry would have been on the defensive.

Of course, those planning a campaign would have, in practice, added
or deleted certain states from the above list of 19 battleground states for
numerous reasons, including the following;:

First, planners of both campaigns would have considered adding or
deleting a state with various unusual local political factors, such as a
noticeable shift in partisan alignment since the last election, significant
demographic changes since the last election, the localized impact of a
controversial existing or planned government policy, the effect of an
unusually popular or unpopular state administration, the home states of
the candidates, or other political considerations.

Second, those involved in planning the Bush 2004 campaign would
have given some consideration to the three states where they could have
picked up one electoral vote each by reducing the Democratic share of
the popular vote by between 2% and 3% (e.g., 2.29% in Massachusetts,
2.94% in Washington, and 2.97% in Arizona). Similarly, planners for the
Kerry 2004 campaign would have given some consideration to the four
states where they could have picked up one electoral vote each by
increasing the Democratic share of the popular vote by between 2% and
3% (e.g., 2.15% in Pennsylvania, 2.29% in Massachusetts, 2.94% in
Washington, and 2.97% in Arizona). Both campaigns would have glanced
briefly at states where they might conceivably pick up an electoral vote
by increasing their popular vote by 4% or more.

Third, California is the one exception to the statement that, except in
landslide elections, the whole-number proportional approach is a “win-
ner-take-one” system. In California, one electoral vote corresponds to a
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1.85% share of the state’s popular vote. If, for example, the 2004 Kerry
campaign could have increased the Democratic share of the vote by 2.13%
(0.28% plus 1.85%), it would have picked up two electoral votes in
California. It would have required a change of 3.43% in the popular vote
for the Bush 2004 campaign to have gained two electoral votes in
California. In states other than California, the share of popular vote cor-
responding to one electoral vote is considerably larger than 1.85%. For
example, for the two next largest states (New York and Texas), the shares
of the popular vote corresponding to one electoral vote were
3.0% and 3.1%, respectively. For the fourth largest state (Florida), the
percentage was 4.0%. As mentioned earlier, 41 of the 51 jurisdictions that
are entitled to appoint presidential electors had 13 or fewer electoral
votes in 2000. The share of the popular vote corresponding to one elec-
toral vote is 7.69% for states with 13 electoral votes. The share of the pop-
ular vote corresponding to one electoral vote is 33.33% for states with
three electoral votes.

Notwithstanding the above caveats, the political reality is that cam-
paign strategies in ordinary elections are based on trying to change a rea-
sonably achievable small percentage of the votes—1%, 2%, or 3%. The bot-
tom line is that the number of battleground states under the whole-num-
ber proportional approach would approximate the list of 19 states shown
in tables 4.22 and 4.23. Something like 32 states would be non-competitive.

Table 4.24 presents the 19 battleground states in 2004 (based on a 2%
swing) under the whole-number proportional approach. The states in this
table are sorted in order of the absolute value of the percentage change
that would have been needed in order to gain or lose one electoral vote
under the whole-number proportional approach.

Figure 4.26 summarizes the information in table 4.24. The figure pres-
ents, along a horizontal line, Gore’s percentage share of the popular vote
in the 19 battleground states listed in table 4.24.

Several observations can be made by comparing the 19 battleground
states under the whole-number proportional approach listed in table 4.24
with the 19 closest states in the 2000 presidential election (table 1.3) and
the 16 closest states in the 2004 presidential election (table 1.4 and
figure 1.1).

First, over half of the 19 battleground states under the whole-number
proportional approach in table 4.24 are different from the actual battle-
ground states of the 2004 election. The 19 battleground states under the



Two Previously Proposed Approaches for State-Level Action | 171

Table 4.24 THE 19 BATTLEGROUND STATES IN 2004 UNDER THE WHOLE-NUMBER

PROPORTIONAL APPROACH
CHANGE NEEDED TO GAIN
OR LOSE 1 ELECTORAL VOTE
UNDER THE WHOLE-NUMBER
STATE PROPORTIONAL APPROACH
Florida 0.01%
Texas -0.02%
New Mexico -0.03%
Wisconsin -0.12%
Michigan 0.15%
lowa -0.16%
Illinois 0.18%
Oregon -0.24%
California 0.28%
New York -0.97%
Kentucky 1.48%
New Jersey -1.55%
Missouri 1.71%
Georgia -1.71%
Utah 1.73%
Colorado -1.76%
Ohio 1.82%
South Carolina 1.90%
Tennessee 1.96%
cCO GA NJ NY OR 10 WI NM TX FL CA KY MO UT OH SC TN

L \L\W

—2% -1.5% -1% -05% 0% 0.5% 1% 1.5% 2%

Figure 4.26 The 19 battleground states in 2004 under the whole-number proportional
approach

whole-number proportional approach include states such as Texas,
Ilinois, California, New York, Kentucky, New Jersey, Georgia, Utah, South
Carolina, and Tennessee. None of these 10 states was a battleground state
in the actual 2004 presidential election. Five of these newcomers are
among the nation’s 10 largest states (i.e., states with 14 or more electoral
votes). Kentucky, Georgia, Utah, South Carolina, and Tennessee are new-
comers because of the accident of the numerical breakpoints.

Second, the biggest states are more likely to be battleground states
under the whole-number proportional approach (subject to a caveat
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below concerning the difference between vote percentages and popular
votes). The reason is that the share of the popular vote corresponding to
one electoral vote is smaller for large states. Eight of the 10 states with 14
or more electoral votes are among the 19 battleground states under the
whole-number proportional approach (table 4.24). Moreover,
Pennsylvania and North Carolina would be included on the list of battle-
ground states if the percentage window considered by a particular cam-
paign were widened to 3%. In contrast, six of the nation’s 10 largest states
(California, Texas, New York, Illinois, New Jersey, and North Carolina)
are decidedly non-competitive under the current statewide winner-take-
all system.

Third, five states (Florida, New Mexico, Wisconsin, Iowa, and
Oregon) are battleground states under both the existing statewide win-
ner-take-all-system and the whole-number proportional approach. These
states are on the list either because the major parties received close to
50% of the vote in those states in 2000 or because these states happen to
have had an odd number of electoral votes in 2000 (and hence have a
breakpoint at 50.00%). On the other hand, states with an even number of
electoral votes that were battlegrounds under the existing statewide win-
ner-take-all system, such as New Hampshire, would not be battlegrounds
under the whole-number proportional approach because there is no
breakpoint at 50.00%.

It is, of course, difficult to predict exactly how a new system, such as
the whole-number proportional approach, would actually work in practice
if all the states were to adopt it for a future presidential election. For one
thing, the above discussion is based on percentages and therefore some-
what overstates the degree of competitiveness of the larger states under
the whole-number proportional approach. Almost all of the 19 or so battle-
ground states under the whole-number proportional approach offer a cam-
paign the possibility of winning or losing only one electoral vote. Changing
the statewide percentage of the popular vote in a large state is more costly
(in terms of campaigning time, advertising, and organizational efforts) than
generating the same percentage change in a small state. Thus, in practice,
the largest of the 19 battleground states in table 4.24 might receive less
attention because they would offer far less “bang for the buck” to the cam-
paign managers who are responsible for prudently allocating limited
resources. If we were to exclude the 10 largest states (i.e., the states with
14 or more electoral votes), the actual list of battleground states under the
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whole-number proportional approach might consist of the following 11
states (as shown in figure 4.27):

e New Mexico, e Georgia,

e Jowa, e Utah,

e Wisconsin, e Colorado,

e Oregon, e South Carolina, and
¢ Kentucky, e Tennessee.

e Missouri,

PN

Figure 4.27 The 11 battleground states with greatest “bang for the buck” under the whole-
number proportional approach

4.1.14 AMENDMENT 36 IN COLORADO IN 2004

The whole-number proportional approach was on the ballot in
November 2, 2004, as a proposed amendment to the Colorado state con-
stitution. It received 35% of the vote. There are three main reasons why
the voters defeated Amendment 36 in 2004.

First, Amendment 36 was written so that it would take effect immedi-
ately and apply to the November 2004 presidential election. That is, the ini-
tiative would have applied to the very election in which the voters were
deciding the initiative’s fate. Many voters said that they would have
approved the change for a subsequent election but that they were troubled
by changing the rules of the game in the midst of a presidential campaign.
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Second, Amendment 36’s retroactivity provision interacted with the
changing fortunes of the presidential candidates during the campaign.
During the summer of 2004, Bush was expected to carry Colorado easily.
Given that expectation, the political effect of Amendment 36 would have
been to give four of Colorado’s nine electoral votes in 2004 to the candi-
date who was expected to lose the state (Kerry). Part of the historical
context of the 2004 presidential campaign was that Bush received only
271 votes in the Electoral College in 2000 (i.e., one more electoral vote
than is necessary to win). In addition, it was widely (and correctly)
predicted that the national vote in the Electoral College was likely to be
very close in 2004. Therefore, Amendment 36 was perceived to have a
strong possibility of affecting the outcome of the 2004 presidential
election nationally. Indeed, Bush ultimately received only 16 more
electoral votes than he needed in order to win in 2004. Thus, from the
beginning, there was little Republican support for Amendment 36
because it was perceived to be a partisan issue. Bill Owens, Colorado’s
Republican Governor, made a decision to spend over a million dollars in
opposition to Amendment 36. Then, as election day approached, some
polls showed Kerry almost tied with Bush in Colorado. At that point,
Democrats started believing that the measure could cost Kerry four
electoral votes, and the proposition’s remaining support evaporated.

Third, if Amendment 36 had been adopted, Colorado would have
been the only state in the country dividing its electoral votes proportion-
ally. Everyone agreed that the practical political effect of Amendment 36
would be to convert Colorado from a “winner-take-nine” state into a
“winner-take-one” state. Many voters in Colorado felt that Colorado’s
influence would be greatly reduced if it were the only state in the nation
to select its presidential electors proportionally. In his campaign against
Amendment 36, Governor Owens argued that it did not make sense for
just one state to adopt the whole-number proportional approach. The
Governor’s argument was, in essence, the same argument that Thomas
Jefferson had made in his January 12, 1800, letter to James Monroe
concerning the district system that had worked to Jefferson’s dis-
advantage by dividing Virginia’s electoral votes in the 1796 presidential
election (quoted immediately below in the next section).
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4.1.15 PRACTICAL POLITICAL IMPEDIMENT CONCERNING THE WHOLE-NUMBER
PROPORTIONAL APPROACH
Whatever the merits of the whole-number proportional approach, there
is a prohibitive practical impediment associated with the adoption of
this approach on a piecemeal basis by individual states, namely the polit-
ical disadvantage suffered by states that divide their electoral vote in a
political environment in which other states do not divide their votes.
Thomas Jefferson summed up this objection in his January 12, 1800,
letter to James Monroe arguing that Virginia should switch from its
existing district system to the statewide winner-take-all system. As
Jefferson wrote:

“All agree that an election by districts would be best, if it
could be general; but while 10. states chuse either by their
legislatures or by a general ticket, it is folly & worse than
folly for the other 6. not to do it.”> (Emphasis added; spelling
and punctuation as per original)

The now-prevailing statewide winner-take-all system became
entrenched in the political landscape by the 1830s precisely because vir-
tually all parties came to realize that any fragmentation of a state’s elec-
toral votes diminishes a state’s political influence in comparison to states
employing a statewide winner-take-all approach. Once even one state
adopts the statewide winner-take-all approach, it is disadvantageous for
any other state not to do so as well.

Suppose, for the purpose of argument, that 50 of the 51 jurisdictions
entitled to appoint presidential electors decided to allocate their electoral
votes using the whole-number proportional approach. Recall (from table
4.24) that there would be about 19 battleground states under the whole-
number proportional approach where one electoral vote would be in play.
If even one state with 19 or more electoral votes were to retain the
statewide winner-take-all system, then that single state would immedi-
ately become the only state that would matter in presidential politics.
Indeed, even a single state with 10 or 15 electoral votes would, as a prac-
tical matter, become the most important state in an environment in which

® The entire letter and citations appear in the text and footnotes of section 2.2.3 of this
book.
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all the other jurisdictions used the whole-number proportional approach.
The same argument would apply a fortiori if 49, 48, 47, or 46 jurisdictions
were to adopt the whole-number proportional approach.

Moreover, if states were to ever start adopting the whole-number pro-
portional approach on a piecemeal basis, each additional state adopting
the approach would increase the influence of the remaining states and
thereby would decrease the remaining state’s incentive to adopt it. Thus,
a state-by-state process of adopting the whole-number proportional
approach would quickly bring itself to a halt, leaving the states that adopt-
ed it without any influence in presidential elections.

Of course, the above impediment associated with piecemeal adop-
tion by the states of the whole-number proportional approach would not
apply if it were adopted on a uniform national basis in the form of a fed-
eral constitutional amendment. A federal constitutional amendment
would, if ratified, take effect simultaneously in all 50 states and the
District of Columbia.

4.2 CONGRESSIONAL-DISTRICT APPROACH

The congressional-district approach would retain the existing statewide
winner-take-all approach for both of the state’s senatorial electors; how-
ever, it would use a district-level winner-take-all rule for the state’s
remaining presidential electors.

Of the three approaches described in chapter 3 and the two
approaches described in this chapter, the congressional-district approach
is the only approach that has ever been used in the United States. In
recent times, the district approach has been used in Maine since 1969 and
in Nebraska since 1992. Maine has only two congressional districts, and
Nebraska has only three. In the nine presidential elections in which the
congressional-district approach has been used in Maine and in the four
elections in which it has been used in Nebraska, the presidential candi-
date carrying the state has also carried all of the state’s congressional dis-
tricts. Thus, the congressional-district approach has had no practical
effect in terms of affecting the ultimate disposition of electoral votes in
either Maine or Nebraska.

In this section, we will analyze two questions. The first is whether the
congressional-district approach, if adopted nationwide, would more
accurately reflect the nationwide popular vote than the existing statewide
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winner-take-all system. The second is whether the approach, if adopted
nationwide, would improve the competitiveness of presidential elections
on a nationwide basis.

As will be seen in the analysis below, if the congressional-district
approach were adopted nationwide,

¢ it would not accurately reflect the nationwide popular vote;
and

¢ it would not make every state or district competitive, but,
instead, would simply create a small group of battleground
congressional districts and battleground states (with most
districts and most states remaining non-competitive in pres-
idential elections).

We again start our analysis with a close recent election (the 2000 elec-
tion) because almost any electoral system will yield the desired outcome
in a landslide.

In the 2000 presidential election:

e George W. Bush carried 228 of the 435 congressional dis-
tricts, whereas Al Gore carried 207 districts.

e Bush carried 30 states (having 60 senatorial electors),
whereas Gore carried 20 states (having 40 senatorial
electors).

e Gore carried the District of Columbia, which has three elec-
toral votes.

If the congressional-district approach were applied to the results of
the 2000 presidential election, then Bush would have received 288 elec-
toral votes (53.3% of the total number of electoral votes), and Gore would
have received 250 electoral votes (46.6% of the total). That is, the con-
gressional-district approach would have given Bush a 6.8% lead in elec-
toral votes over Gore in 2000.

Gore received 50,992,335 popular votes (50.2% of the two-party pop-
ular vote), whereas Bush received 50,455,156 (49.7% of the two-party pop-
ular vote). Under the existing statewide winner-take-all system, Bush
received 271 electoral votes in 2000 (50.4% of the total number of elec-
toral votes)—a 0.8% lead in electoral votes over Gore.

In summary, the congressional-district approach would have been
even less accurate than the existing statewide winner-take-all system in
terms of mirroring the nationwide popular vote.
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There are three reasons why the congressional-district approach
would not accurately reflect the nationwide popular vote in presidential
elections.

First, congressional districts are generally skewed in favor of the
Republican Party because the Democratic vote is relatively more heavily
concentrated in those geographic areas where Democrats are in the
majority than is the case for the areas where Republicans are in the major-
ity. This is one reason why Bush carried 228 of the 435 congressional dis-
tricts, whereas Gore carried only 207 districts in 2000 despite the fact that
Gore received 537,179 more popular votes nationwide than Bush.

The Republican geographical bias in congressional districts became
more pronounced after the 2000 census. The congressional district
boundaries that were in place at the time of the 2000 presidential election
were, of course, the ones that were adopted in the early 1990s using data
from the 1990 federal census. If the results of the 2000 presidential elec-
tion are viewed from the perspective of the up-to-date congressional dis-
tricts based on data from the 2000 federal census (i.e., those first used in
the 2002 congressional elections), George W. Bush would have carried
241 (55%) of the 435 congressional districts.®

In the 2004 presidential election, George W. Bush carried 255 (59%) of
the 435 congressional districts, whereas John Kerry carried 180.” Bush
also carried 31 (61%) of the 51 jurisdictions entitled to appoint presiden-
tial electors. If the congressional-district approach had been in place
nationwide for the 2004 presidential election, Bush would have won 317
(569%) of the 538 electoral votes in an election in which he received 51.5%
of the two-party popular vote.

Second, the congressional-district approach retains the existing
statewide winner-take-all approach for 100° of the 538 presidential elec-
tors (i.e., the two presidential electors to which each state is entitled
regardless of its population). That is, the congressional-district approach
overlays a “statewide winner-takes-two” system on top of a “district-wide
winner-takes-one” system.

% Barone, Michael; Cohen, Michael; and Ujifusa, Grant. 2003. The 2004 Almanac of
American Politics. Washington, DC: National Journal Group.

" America’s choice in 2004: Votes by congressional district. Cook Political Report. 2005.

8 This total would be 102 if one were to count the District of Columbia (which has three
presidential electors) as a state. The District of Columbia, like the seven states with
three electoral votes, employs the winner-take-all rule. The District does not have any
representation in Congress.
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The third, and most fundamental, reason why the congressional-dis-
trict approach does not accurately reflect the nationwide popular vote is
simply that it is a district system. At the end of the day, the congression-
al-district approach would merely replace one kind of district (the exist-
ing state boundaries) with another (the congressional district bound-
aries) for 435 of the 538 presidential electors. Whenever a single political
office is filled by an electoral process in which the winner-take-all rule is
applied to geographic areas that are smaller than the entire jurisdiction
encompassed by the office, there will be significant differences in the
political value of individual votes. The inequality arises because some
geographic areas will be battlegrounds, whereas others will not.
Inevitably, candidates will compete vigorously for votes in the closely
divided areas, while ignoring the voters in non-competitive areas. In addi-
tion, there is always the possibility, in any district system, of electing a
candidate who did not receive the most popular votes in the jurisdiction
as a whole.

Turning now to competitiveness, table 4.25 lists the 55 congressional
districts in which the difference between George W. Bush and Al Gore
was 4% or less in the 2000 presidential election.” Column 2 shows Bush’s
percentage of the popular vote for President in the district, and column 3
shows Gore’s percentage. Column 4 shows the difference.

Overall, table 4.25 shows that

¢ in 6.7% of the congressional districts (29 of 435), the differ-
ence in the presidential vote was 2% or less;

ein 10.8% of the congressional districts (47 of 435), the
difference in the presidential vote was 3% or less; and

ein 12.6% of the congressional districts (55 of 435), the
difference in the presidential vote was 4% or less.

In short, the vast majority of congressional districts are non-compet-
itive in terms of a presidential election.'

One reason why the congressional-district approach is so much less
competitive than the existing statewide winner-take-all approach is that
congressional districts are gerrymandered in many states.
Gerrymandering is most commonly done to give a partisan advantage to

® The Cook Political Report. April 10, 2001.

19°0f course, the vast majority of congressional districts are also non-competitive in
congressional elections.
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Table 4.25 THE 55 CLOSEST CONGRESSIONAL DISTRICTS IN
THE 2000 PRESIDENTIAL ELECTION

DISTRICT BUSH GORE DIFFERENCE
California—22 49% 45% 4%
Florida—7 51% A47% 4%
Ohio—13 50% 46% 4%
Wisconsin—4 50% 46% 4%
Arizona-5 49% 46% 3%
California—11 50% 47% 3%
California—41 50% 47% 3%
New Hampshire-1 49% 46% 3%
Pennsylvania—4 50% A47% 3%
Pennsylvania—10 50% A7% 3%
Texas—-10 46% 43% 3%
California—44 49% 47% 2%
Florida-8 50% 48% 2%
lowa—4 50% 48% 2%
Minnesota-1 48% 46% 2%
Minnesota—6 48% 46% 2%
Oregon-5 48% 46% 2%
Arkansas—2 49% 48% 1%
Florida-2 49% 48% 1%
lowa—3 49% 48% 1%
Pennsylvania—21 49% 48% 1%
Tennessee—8 50% 49% 1%
Washington—-3 48% A47% 1%
Michigan—-10 49% 49% 0%
California—22 49% 45% 4%
Michigan—-11 49% 49% 0%
New York-24 48% 48% 0%
Texas—27 49% 49% 0%
Virginia—4 49% 49% 0%
California—23 47% 48% -1%
New Hampshire-2 47% 48% -1%
Wisconsin—7 47% 48% -1%
California—20 48% 50% -2%
California—28 47% 49% -2%
New Mexico—1 47% 49% -2%
Pennsylvania—15 A7% 49% 2%
Texas—25 48% 50% -2%
Virginia—11 A47% 49% -2%
Washington—-2 46% 48% 2%

Washington-8 A7% 49% 2%
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Table 4.25 THE 55 CLOSEST CONGRESSIONAL DISTRICTS IN
THE 2000 PRESIDENTIAL ELECTION (cont.)

DISTRICT BUSH GORE DIFFERENCE
Wisconsin-1 47% 49% 2%
Arkansas—1 47% 50% -3%
Arkansas—4 47% 50% -3%
Florida—16 A47% 50% -3%
Michigan—-8 A47% 50% -3%
North Carolina-4 48% 51% -3%
Ohio-1 A47% 50% -3%
Ohio-3 A47% 50% -3%
Pennsylvania—7 A47% 50% -3%
Pennsylvania—8 A47% 50% -3%
Texas—24 48% 51% -3%
Wisconsin-3 46% 49% -3%
Florida—5 46% 50% -4%
Ohio—19 46% 50% -4%
Pennsylvania—20 A47% 51% -4%
West Virginia—3 A47% 51% -4%

one political party. It is sometimes done to protect congressional incum-
bents of both parties.

If the presidential election were based on congressional districts,
then the incentive for politically motivated districting would be even
greater than it is today.

Many current efforts to change the process of congressional dis-
tricting require districts to be compact in shape and to adhere closely to
existing city and county boundaries. Generally, geometrically compact
districts that adhere closely to local government boundaries tend to
yield non-competitive areas. In most cases, the only way to achieve com-
petitiveness (in the context of the single-member districts) is to inten-
tionally create irregularly shaped districts that make competitiveness
the top priority (after population equality). Thus, to the extent that redis-
tricting procedures are changed to favor compact districts adhering to
local government boundaries, one can expect to see fewer (not more)
competitive districts.

Table 4.26 shows that the congressional districts that are close in the
presidential race are heavily concentrated in the 10 largest states.
Specifically, 58% of the close congressional districts (32 of the 55) lie in
eight of the 10 largest states. Thus, the congressional-district approach
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would not only focus presidential campaigns on a tiny fraction of the
nation’s congressional-districts, but it would also concentrate the presi-
dential race on the 10 largest states to a degree that exceeds their share
of the nation’s population and that exceeds their prominence under the
current winner-take-all system. Four of the eight large states in the table
are currently competitive statewide in presidential elections (i.e.,
Pennsylvania, Florida, Ohio, and Michigan), whereas four are not (i.e.,
California, Texas, New York, and North Carolina).

Table 4.26 CONGRESSIONAL DISTRICTS IN THE 10 LARGEST STATES THAT ARE
CLOSE IN THE PRESIDENTIAL ELECTION

NUMBER OF CONGRESSIONAL

DISTRICTS THAT ARE CLOSE
STATE IN THE PRESIDENTIAL RACE
California 7
Pennsylvania 7
Florida 5
Ohio 4
Texas 4
Michigan 3
New York 1
North Carolina 1

Votes do not have equal weight under the congressional-district
approach. In fact, there are four different inequalities inherent in the con-
gressional-district approach, namely

e inequalities resulting from the fact that each state has two
statewide (senatorial) presidential electors regardless of its
population;

¢ inequalities stemming from the decennial apportionment of
the membership of the House of Representatives among the
states;

e inequalities caused by differences in voter turnout caused
by the level of civic participation in the state or the state’s
rate of population growth; and

e inequalities caused by differences in voter turnout in par-
ticular congressional districts.

First, a vote cast in a large state for the two statewide (senatorial)
presidential electors has less weight than a vote cast in a small state for
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its two statewide electors. For example, in the 2000 presidential election,
Wyoming had two statewide presidential electors (with a 1990 population
of 453,588), whereas California had two statewide presidential electors
(with a 1990 population of 29,760,021). As shown in table 4.27 for the
presidential elections of 1992, 1996, and 2000, each statewide presidential
elector corresponded to 226,794 people in Wyoming but to 14,880,011
people in California. The last column of this table shows the ratio of
California’s population per electoral vote compared to that of Wyoming—
a 65.6-to-1 variation.

Table 4.27 DIFFERENCE IN WEIGHT OF A VOTE CAST FOR THE TWO
STATEWIDE PRESIDENTIAL ELECTORS UNDER THE
CONGRESSIONAL-DISTRICT APPROACH

POPULATION CORRESPONDING
TO EACH STATEWIDE

PRESIDENTIAL RATIO TO
STATE POPULATION ELECTOR LOWEST
California 29,760,021 14,880,011 65.6
Wyoming 453,588 226,794 1.00

Second, a vote cast in certain states has less weight than a vote cast
in certain other states because of inequalities in the apportionment of the
membership of the House of Representatives among the several states.
For example, in the 1990 census, Wyoming had a population of 453,588,
and Montana had 799,065; however both states received one House seat.
As shown in table 4.28, in the presidential elections of 1992, 1996, and
2000, each statewide presidential elector corresponded to 226,794 people
in Wyoming but to 399,633 in Montana. The last column of this table shows
the ratio of Montana’s population per electoral vote to that of the lowest
in the table (Wyoming)—a 1.76-to-1 variation.

Table 4.28 DIFFERENCE IN WEIGHT OF A VOTE CAST BECAUSE OF

CONGRESSIONAL APPORTIONMENT UNDER THE
CONGRESSIONAL-DISTRICT APPROACH

POPULATION CORRESPONDING
TO EACH STATEWIDE

PRESIDENTIAL RATIO TO
STATE POPULATION ELECTOR LOWEST
Montana 799,065 399,533 1.76

Wyoming 453,588 226,794 1.00
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Numerous other such substantial variations could be cited between
various pairs of states, including variations between states with differing
numbers of electoral votes.

Third, among states with equal numbers of electoral votes, a vote
cast in a state with a lower voter turnout has a greater weight than a vote
cast in a state where more votes are cast. Voter turnout may be high in a
particular state because of a high level of civic participation (e.g., Utah)
or because the state is fast-growing (e.g., Nevada). See table 3.5.

Fourth, a vote cast in a congressional district where fewer total votes
are cast has a greater weight than a vote cast in a congressional district
where more total votes are cast. There are many congressional districts
(typically those with lopsided majorities in favor of one party) where voter
turnout is noticeably lower than that of other districts within the state.

Summarizing the above points, if the congressional-district approach
were adopted nationwide,

¢ it would not more accurately reflect the nationwide popular
vote than the existing statewide winner-take-all approach,
and

¢ it would not produce greater competition.

4.2.1 PRACTICAL POLITICAL IMPEDIMENT CONCERNING THE
CONGRESSIONAL-DISTRICT APPROACH

Whatever the merits of the congressional-district approach, there is a

prohibitive practical impediment associated with the adoption of this

approach on a piecemeal basis by individual states.

In his January 12, 1800, letter to James Monroe, Thomas Jefferson
argued that Virginia should switch from its then-existing district system
to the statewide winner-take-all system because of the political disadvan-
tage suffered by states that divided their electoral votes by districts in a
political environment in which other states use the winner-take-all
approach:

“All agree that an election by districts would be best, if it
could be general; but while 10. states chuse either by their
legislatures or by a general ticket, it is folly & worse than
folly for the other 6. not to do it.”"' (Emphasis added; spelling
and punctuation as per original)

"' The entire letter and citations appear in the text and footnotes of section 2.2.3 of this
book.
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Indeed, the now-prevailing statewide winner-take-all system became
entrenched in the political landscape in the 1830s precisely because divid-
ing a state’s electoral votes diminishes the state’s political influence rela-
tive to states employing the statewide winner-take-all approach.

The Florida legislature considered adopting the congressional-dis-
trict approach in the early 1990s. The proposal failed there largely
because of concern that it would reduce the state’s political importance
in presidential elections. As it happened, George W. Bush carried 13 of
Florida’s 23 congressional districts in the 2000 presidential election,
whereas Gore carried 10. If the congressional-district approach had been
used in Florida in the 2000 presidential election (with the electoral sys-
tem remaining unchanged in all other states), Gore would have been
elected President because Bush would not have received all of Florida’s
25 electoral votes.

The “folly” of individual states adopting the congressional-district
approach on a piecemeal basis is shown by the listing of the 55 closest
congressional districts in table 4.25. Suppose that 50 of the 51 jurisdic-
tions entitled to appoint presidential electors were to allocate electoral
votes by district but that California (with 55 electoral votes in the 2004
presidential election) did not. California would immediately become the
only state that would matter in presidential politics. The same thing
would happen if two or three medium-sized states were to retain the
statewide winner-take-all system while the remaining states decided to
employ the congressional-district approach. The congressional-district
approach only makes sense if 100% of the states adopt it.

Moreover, if states started adopting the congressional-district
approach on a piecemeal basis, each additional state adopting the
approach would increase the influence of the remaining states and there-
by would increase the disincentive for the remaining states to adopt it.
Thus, a state-by-state process adopting the congressional-district
approach would bring itself to a halt.

Of course, the above impediment associated with piecemeal adop-
tion of the congressional-district approach would not apply if the system
were adopted simultaneously on a nationwide basis as a federal consti-
tutional amendment (such as Senator Mundt’s proposed amendment
described in section 3.2).
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5|Background on Interstate
Compacts

An interstate compact is a contractual agreement between two or more
states.
This chapter covers the

e constitutional basis for interstate compacts (section 5.1),

¢ legal standing of compacts (section 5.2),

¢ history of compacts (section 5.3),

¢ subjects covered by compacts (section 5.4),

e parties to compacts (section 5.5),

¢ formulation of compacts (section 5.6),

e methods by which a state enacts a compact (section 5.7),

e contingent nature of compacts (section 5.8),

e congressional consent and involvement in compacts (sec-
tion 5.9),

e effect of congressional consent (section 5.10),

e compacts that are contingent on enactment of federal legis-
lation at the time Congress grants its consent to the com-
pact (section 5.11),

e compacts that do not require congressional consent
(section 5.12),

¢ enforcement of compacts (section 5.13),

e amendments to compacts (section 5.14),

e duration, termination, and withdrawals from compacts
(section 5.15),

¢ administration of compacts (section 5.16),

e style of compacts (section 5.17),

e comparison of treaties and interstate compacts (section
5.18),

e comparison of uniform state laws and interstate compacts
(section 5.19),

187
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e comparison of federal multi-state commissions and inter-
state compacts (section 5.20),

e future of interstate compacts (section 5.21), and

¢ proposals for compacts on elections (section 5.22).

5.1 CONSTITUTIONAL BASIS FOR INTERSTATE COMPACTS
Interstate compacts predate the U.S. Constitution. The Articles of
Confederation' provided:

“No two or more States shall enter into any treaty, confeder-
ation or alliance whatever between them, without the con-
sent of the United States in Congress assembled, specifying
accurately the purposes for which the same is to be entered
into, and how long it shall continue.”

The Continental Congress consented to four interstate compacts
under the Articles of Confederation. An interstate compact regulating
fishing and navigation on the Chesapeake Bay and the Potomac River
received congressional consent under the Articles of Confederation in
1785 and remained in force until 1958.

Article I, section 10, clause® of the U.S. Constitution provides:

“No state shall, without the consent of Congress, ... enter into
any agreement or compact with another state....”

The terms “compact” and “agreement” are generally used inter-
changeably. As the U.S. Supreme Court wrote in the 1893 case of Virginia
v. Tennessee:

“Compacts or agreements ... we do not perceive any
difference in the meaning....”

The Supreme Court also wrote:

“The terms ‘agreement’ or ‘compact,” taken by themselves,
are sufficiently comprehensive to embrace all forms of

! The Articles of Confederation were proposed by the Continental Congress in 1777 and
ratified by the states by 1781.

2 Articles of Confederation. Article VI, clause 2.

3 The U.S. Constitution was proposed by the Constitutional Convention in 1787 and
ratified by the requisite number of states by 1789.

* See appendix C for full wording of the compacts clause.
® Virginia v. Tennessee. 148 U.S. 503 at 520. 1893.
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stipulation, written or verbal, and relating to all kinds of
subjects....”

The terms “compact” and “agreement” encompass arrangements that
are enacted by statutory law as well as those entered into by a state’s
executive officers and commissions.

5.2 LEGAL STANDING OF INTERSTATE COMPACTS

An interstate compact is, first and foremost, a contract. As the Supreme
Court wrote in the 1959 case of Petty v. Tennessee-Missouri Bridge
Commission:

“[a] compact is, after all, a contract.”

As contracts, compacts enjoy strong protection from the U.S.
Constitution. Article I, section 10, clause 1 of the Constitution provides:

“No State shall ... pass any ... Law impairing the Obligation
of Contracts....”™

The Council of State Governments summarizes the nature of inter-
state compacts as follows:

“Compacts are agreements between two or more states that
bind them to the compacts’ provisions, just as a contract
binds two or more parties in a business deal. As such, com-
pacts are subject to the substantive principles of contract law
and are protected by the constitutional prohibition against
laws that impair the obligations of contracts (U.S.
Constitution, Article I, Section 10).

“That means that compacting states are bound to observe the
terms of their agreements, even if those terms are inconsis-
tent with other state laws. In short, compacts between states
are somewhat like treaties between nations. Compacts have
the force and effect of statutory law (whether enacted by
statute or not) and they take precedence over conflicting
state laws, regardless of when those laws are enacted.

% Id. at 517-518.
" Petty v. Tennessee-Missouri Bridge Commission. 359 U.S. 275 at 285. 1959.
8 See appendix C for the full wording of the impairments clause.
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“However, unlike treaties, compacts are not dependent solely
upon the good will of the parties. Once enacted, compacts
may not be unilaterally renounced by a member state, except
as provided by the compacts themselves. Moreover, Congress
and the courts can compel compliance with the terms of
interstate compacts. That's why compacts are considered the
most effective means of ensuring interstate cooperation.™

Once a state enters into an interstate compact, the state—like an indi-
vidual, corporation, or any other legal entity—is bound by the compact’s
terms. The contractual obligations undertaken by a state in an interstate
compact bind all state officials. In addition, an interstate compact binds
the state legislature because a legislature may not enact any law impair-
ing a contract. Thus, after a state enters into an interstate compact, the
state is bound by all the terms of the compact until the state withdraws
from the compact in accordance with the compact’s terms for withdraw-
al, until the compact is terminated in accordance with the compact’s
terms for termination, or until the compact ends in accordance with the
compact’s stated duration.

States generally enter into interstate compacts in order to obtain
some benefit that can only be obtained by cooperative and coordinated
action with one or more sister states. In most cases, it would make no
sense for a state to agree to the terms of a compact unless certain desired
other states simultaneously agreed to abide by the terms of the compact.
For example, a state generally would not want to agree to limitations on
its use of water in a river basin unless the other states in the basin agreed
to limit their water use. When two states are involved in a boundary dis-
pute, neither state would generally want to acknowledge a compromise
boundary until the other state accepted the compromise.

When a state enters into an interstate compact (other than a purely
advisory compact), it is typically agreeing to a constraint, to one degree
or another, on its ability to exercise some power that it otherwise might
independently exercise.

5.3 HISTORY OF INTERSTATE COMPACTS
There were four interstate compacts approved under the Articles of
Confederation. Three of them were settlements of boundary disputes.

%Council of State Governments. 2003. Interstate Compacts and Agencies 2003.
Lexington, KY: The Council of State Governments. Page 6.
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The first regulatory compact was an agreement between Maryland and
Virginia concerning fishing and navigation on the Chesapeake Bay and
the Potomac River. This compact received congressional consent under
the Articles of Confederation in 1785 and remained in force until it was
replaced by the Potomac River Compact (which received congressional
consent in 1958).

In their seminal 1925 article entitled “The Compact Clause of the
Constitution,” Felix Frankfurter (subsequently a Justice of the U.S.
Supreme Court) and James Landis reported that the vast majority (25 of
the 32) of interstate compacts prior to 1921 were for the purpose of
resolving boundary disputes.”

Prior to 1921, pre-existing agencies of the compacting states admin-
istered all interstate compacts.

The modern era of interstate compacts began in 1921. The inadequa-
cies of the port of New York became obvious during World War 1. After
the war, the states of New York and New Jersey decided that efficient
operation and development of the port required closer cooperation and
coordination between the two states. The result was the 1921 Port of New
York Authority Compact. The 1921 compact broke new ground by estab-
lishing a bi-state governmental entity—the Port Authority. Under the
compact, the Port Authority is administered by its own governing body—
a commission appointed by the governors of the two states.

The compact’s intended purposes are summarized in the compact’s
preamble:

“Whereas, In the year eighteen hundred and thirty-four the
states of New York and New Jersey did enter into an agree-
ment fixing and determining the rights and obligations of the
two states in and about the waters between the two states,
especially in and about the bay of New York and the Hudson
river; and

“Whereas, Since that time the commerce of the port of New
York has greatly developed and increased and the territory in
and around the port has become commercially one center or
district; and

19 Frankfurter, Felix and Landis, James. 1925. The compact clause of the constitution—A
study in interstate adjustments. 34 Yale Law Journal 692—693 and 730-732. May 1925.
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“Whereas, It is confidently believed that a better co-ordina-
tion of the terminal, transportation and other facilities of
commerce in, about and through the port of New York, will
result in great economies, benefiting the nation, as well as the
states of New York and New Jersey; and

“Whereas, The future development of such terminal, trans-
portation and other facilities of commerce will require the
expenditure of large sums of money and the cordial co-oper-
ation of the states of New York and New Jersey in the encour-
agement of the investment of capital, and in the formulation
and execution of the necessary physical plans; and

“Whereas, Such result can best be accomplished through the
co-operation of the two states by and through a joint or com-
mon agency.”

After 1921, the number of compacts and the variety of topics covered
by compacts increased dramatically. Nowadays, about one half of all
interstate compacts establish a commission to administer the subject
matter of the compact." Compact commissions are generally composed
of a specified number of representatives from each party state. Many
modern-day compacts receive annual funding from each member state
for the operation of the compact commission and its staff.

5.4 SUBJECT MATTER OF INTERSTATE COMPACTS

There are no constitutional restrictions on the subject matter of inter-
state compacts other than the implicit limitation that the compact’s sub-
ject matter must be among the powers that the states are permitted to
exercise. Thus, interstate compacts have been employed for a wide vari-
ety of purposes, including those listed below.

An advisory compact establishes a commission that is authorized
only to conduct studies and to develop recommendations to solve inter-
state problems.

Examples of agricultural compacts include the Compact on
Agricultural Grain Marketing and the Northeast Interstate Dairy Compact.

Two states may enter into a boundary compact. A freely negotiated
settlement of a boundary dispute is often a desirable alternative to a trial

' Council of State Governments. 2003. Interstate Compacts and Agencies 2003.
Lexington, KY: The Council of State Governments.
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in the U.S. Supreme Court to establish the official boundaries between two
states. The South Dakota—Nebraska Boundary Compact (which received
congressional consent in 1990) settled a dispute arising from the fact that
the Missouri River had changed its course with the passage of time.

Many civil defense compacts were adopted during the Cold War peri-
od when the Soviet Union was viewed as a potential aggressor nation.
The Emergency Management Assistance Compact (found in appendix N),
to which Congress consented in 1996, is a broad compact that effectively
replaces the earlier Civil Defense Compact.

Crime-control and corrections compacts are traceable to 1910 when
Congress gave its consent in advance to four states—Illinois, Indiana,
Michigan, and Wisconsin—to enter into an agreement with respect to the
exercise of jurisdiction “over offenses arising out of the violation of the
laws” of these states on the waters of Lake Michigan.”? The Interstate
Agreement on Detainers is one of the best-known compacts concerning
crime. This agreement facilitates speedy and proper disposition of detain-
ers based on indictments, information, or complaints from the jurisdic-
tions that are parties to the compact. The parties to this compact include
48 states, the District of Columbia, Puerto Rico, the Virgin Islands, and
the federal government.

In 2000, Congress gave its consent to Kansas and Missouri to enter
into the nation’s first cultural compact. The compact established a met-
ropolitan cultural district governed by a commission.

The first education compact pooled the resources of southern states
by means of the Southern Regional Education Compact. The aim of the
compact was to reduce each state’s need to maintain expensive post-grad-
uate and professional schools. There are two additional compacts of this
nature: the New England Higher Education Compact and the Western
Regional Education Compact. The New Hampshire-Vermont Interstate
School Compact has been used to establish two interstate school districts,
each involving a New Hampshire town and one or more Vermont towns.

Energy Compacts include the Interstate Compact to Conserve Oil
and Gas, the Southern States Energy Compact (originally the Southern
Interstate Nuclear Compact), the Midwest Energy Compact, and the
Western Interstate Energy Compact (originally the Western Interstate
Nuclear Compact).

1236 Stat. 882.
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Facilities compacts provide for the joint construction and operation
of physical facilities—commonly bridges and tunnels. A compact entered
into by Maine and New Hampshire dealt with the construction and main-
tenance of a single bridge over the Piscataqua River.”” On the other hand,
the Port Authority of New York and New Jersey operates extensive facil-
ities, including the Holland and Lincoln Tunnels, the George Washington
Bridge, three airports (Kennedy, LaGuardia, and Newark Liberty), the
PATH rail system, ferries, industrial development projects, and marine
facilities. The Port Authority’s police force alone numbers over 1,600.

The four fisheries compacts are the Atlantic States Marine Fisheries
Compact of 1942, the Pacific States Marine Fisheries Compact of 1947,
the Gulf States Marine Fisheries Compact of 1949, and the Connecticut
River Basin Atlantic Salmon Compact of 1983.

Flood-control compacts relate to the construction of projects to pre-
vent flooding. A 1957 compact between Massachusetts and New
Hampshire established the Merrimack Valley Flood Control Commission,
which determines the annual amount of compensation that
Massachusetts must pay New Hampshire for loss of tax revenue resulting
from the construction of flood-control projects.

The Interstate Compact on Mental Health and New England Compact
on Radiological Health Protection are examples of health compacts.

Congress encouraged the formation of low-level radioactive waste
compacts to construct regional waste storage facilities as an alternative
to the development of individual storage sites in each state. In particular,
the federal Low Level Radioactive Waste Policy Act of 1980* (as amend-
ed in 1985) encourages the use of interstate compacts to establish and
operate regional facilities for management of low-level radioactive waste.
A total of 44 states have entered into 10 such compacts. One example is
the Southwestern Low-Level Radioactive Waste Disposal Compact in
which California agreed to serve, for 35 years, as the host state for the
storage of radioactive waste for the states of Arizona, North Dakota,
South Dakota, and California (and such other states to which the com-
pact commission might later decide to grant membership).

Because of the sensitive subject matter, radioactive-waste compacts
generally attract considerable public attention and generate fierce debate

13 50 Stat. 536.
14 94 Stat. 3347.
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in state legislatures. Voters have often become directly involved in
radioactive waste compacts by means of the citizen-initiative process, the
protest-referendum process, and the legislative referral process."”

Marketing and development compacts address a variety of subjects
and include the Agricultural Grain Marketing Compact, the Midwest
Nuclear Compact promoting the use of nuclear energy, and the
Mississippi River Parkway Compact.

The objective of each metropolitan problems compact is generally
conveyed by in its title. For example, the Washington Metropolitan Area
Transit Regulation Compact was entered into by the District of Columbia,
Maryland, and Virginia and was granted congressional consent in 1960.'

The only military compact is the National Guard Mutual Assistance
Compact. It provides for the sharing of military personnel and equipment
among its member states.

There are 12 motor vehicle compacts, including ones that relate to
driver’s licenses, nonresident violators, equipment safety, and uniform
vehicle registration prorogation.

Natural resources compacts are designed to settle disputes and to pro-
mote the conservation and development of resources. For example, in
1963, Maryland and Virginia established the Potomac River Fisheries
Commission to settle a dispute that had originated during the colonial peri-
od. Ever since a royal charter made the river a part of Maryland, Maryland
oyster fishermen have resented Virginia oyster fishermen intruding in
Maryland’s waters. The more recent Connecticut River Basin Atlantic
Salmon Restoration Compact involves the return of salmon to the river."”

The Columbia River Gorge Compact and the 1900 Palisades
Interstate Park Compact are two of the five parks and recreation
compacts.

Economic interest groups often encourage the establishment of reg-
ulatory compacts. Such groups typically lobby Congress not to exercise
its preemption powers in a particular area by arguing that coordinated
action by the states, by means of an interstate compact, is sufficient to
solve a problem.

15 See sections 5.7 and 5.13 for discussion of the political controversies, spanning a 20-
year period, concerning Nebraska’s participation in the Central Interstate Low-Level
Radioactive Waste Compact.

1674 Stat. 1031.

1797 Stat. 1983.
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The Interstate Sanitation Compact, entered into by New Jersey and
New York in 1935 and by Connecticut in 1941, created a commission with
the power to abate and prevent pollution in tidal waters of the New York
City metropolitan area. Subsequently, the compact was amended to allow
the commission to monitor, but not to regulate, air quality. The commis-
sion (renamed the Interstate Environmental Commission) shares concur-
rent regulatory authority with the environmental protection departments
of the member states.

The Atlantic States Marine Fisheries Compact does not grant its com-
mission regulatory enforcement powers; however, the commission
obtained indirect regulatory authority by a congressional act. In 1986, the
Atlantic Striped Bass Conservation Act was amended to offer each con-
cerned state the choice of complying with the management plan devel-
oped by the commission or being subject to a fishing moratorium on
striped bass imposed by the U.S. Fish and Wildlife Service in the state’s
coastal waters."

One of the greatest problems in southwestern states—the shortage of
water—Iled to the filing of numerous lawsuits between states in the U.S.
Supreme Court. River basin compacts provide an alternative to litigation.
The first such compact was the Colorado River Compact apportioning
waters of the river among various western states. More recently, various
mid-Atlantic states have entered into river basin compacts.

A federal-interstate compact is an interstate compact to which the
federal government is one of the parties.

A service compact seeks to eliminate social problems by committing
each member state to provide services to legal residents of other member
states. The Interstate Compact on the Placement of Children in Interstate
Adoption, for example, facilitates the adoption of children by qualified
foster parents in other compact states if there are too few families willing
to adopt children in the home state. This compact has 50 members—49
states and the Virgin Islands.

In 1934, Congress enacted the Crime Control Consent Act authorizing
states to enter into crime-control compacts.”” The Interstate Compact for
Supervision of Parolees and Probationers is based on this statute and is
the first interstate compact to have been joined by all states. Puerto Rico

18100 Stat. 989, 16 U.S.C. §1857.
9 Crime Control Consent Act of 1934. 48 Stat. 909. 4 U.S.C. §112.
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and the Virgin Island also are members. The importance of this compact is
illustrated by the fact that more than 300,000 persons are on parole or pro-
bation in states other than those in which they committed their crimes.

The Interstate Compact on Juveniles and the Interstate Corrections
Compact authorize the return of delinquents and convicts, respectively,
to their states of domicile to serve their sentences. Supporters of these
compacts believe that rehabilitation of delinquents and convicts will be
promoted if they are incarcerated in close proximity to their families.

The levying of state income and sales taxes and the growth of inter-
state commerce has encouraged states to enter into tax compacts. The
Great Lakes Interstate Sales Compact was the first multi-state compact to
focus on enforcement of state sales and use taxes. New Jersey and New
York belong to an agreement providing for a mutual exchange of infor-
mation relative to purchases by residents of the other state from in-state
vendors. The states have also entered into numerous administrative
agreements concerning taxation.

Twenty-three states and the District of Columbia are parties to the
Multistate Tax Compact. Twenty-one additional states are associate mem-
bers of the compact by virtue of their participation in, and their providing
funding for, various programs established by the compact’s commission.
The impetus for the Multistate Tax Compact was the 1966 decision of the
U.S. Supreme Court in Northwestern States Portland Cement Company
v. Minnesota. The Court ruled that a state may tax the net income of a
foreign corporation (i.e., one chartered in a sister state) if the tax is
nondiscriminatory and is apportioned equitably on the basis of the cor-
poration’s activities with a nexus to the taxing state.”

Felix Frankfurter and James Landis anticipated the possibility of fed-
eral-interstate compacts in 1925 and wrote:

“[TThe combined legislative powers of Congress and of the
several states permit a wide range of permutations and com-
binations for governmental action. Until very recently these
potentialities have been left largely unexplored....
Creativeness is called for to devise a great variety of legal
alternatives to cope with the diverse forms of interstate
interests.”*

2 Northwestern States Portland Cement Company v. Minnesota. 358 U.S. 450. 1966.



198 | Chapter 5

Frankfurter and Landis’s call for creativity led to the first federal-
interstate compact in 1961. After a prolonged drought in the 1950s made
the careful management of Delaware River waters essential, four states
and the federal government entered into the Delaware River Basin
Compact. Congress enacted the compact into federal law with a provi-
sion that the United States be a member of the compact. That law creat-
ed a commission with a national co-chairman and a state co-chairman.
The commission also has additional members from the national and
member state governments.

Additionally, the federal government, Maryland, New York, and
Pennsylvania entered into the Susquehanna River Basin Compact, which
became effective in 1971. This is another example of a federal-interstate
compact. It is modeled on the Delaware River Basin Compact.

Federal-interstate compacts have also been employed to promote
economic development in large regions of the nation. The Appalachian
Regional Compact was the first such compact. It was enacted by
Congress and thirteen states in 1965. This compact has a commission
with a state co-chairman appointed by the governors involved and a fed-
eral co-chairman appointed by the President with the Senate’s advice and
consent.*

A unique federal-interstate agreement resulted from a 1980 congres-
sional statute granting consent to an agreement entered into by the
Bonneville Power Administration, a federal entity, with Idaho, Montana,
Oregon, and Washington.” The term “interstate compact” does not appear
in the act, and the agreement was not negotiated by the member states.
Instead, the proposed compact was drafted by the Pacific Northwest
Electric Power and Conservation Planning Council, which sent the pro-
posal to the states. If the states had not enacted the proposed compact, a
federal council would have been appointed by the U.S. Secretary of the
Interior to perform the functions of the proposed federal-interstate coun-
cil, namely preparing of a conservation and electric power plan and
implementing a program to protect fish and wildlife. A second unique

21 Frankfurter, Felix and Landis, James. 1925. The compact clause of the constitution—A
study in interstate adjustments. 34 Yale Law Journal 692-693 and 730-732. May 1925.

2 Appalachian Regional Development Act of 1966, 79 Stat. 5, 40 U.S.C. app. §1.

3 pacific Northwest Electric Power and Conservation Planning Act of 1980. 94 Stat.
2697. 16 U.S.C. §839b.
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feature of this legislation was the provision for membership by a federal
agency, rather than the federal government.*

In 1990, Congress created a similar temporary body—the Northern
Forest Lands Council. The Northern Forest Lands Council Act* author-
ized each of the governors of Maine, New Hampshire, New York, and
Vermont to appoint four council members charged with developing plans
to maintain the “traditional patterns of land ownership and use” of the
northern forest. The council was disbanded in 1994.

The National Criminal Prevention and Privacy Compact Act, enacted
by Congress in 1998, established what may be termed a federal-interstate
compact that

“organizes an electronic information sharing system among
the Federal Government and the States to exchange criminal
history records for non-criminal justice purposes authorized
by Federal or State law, such as background checks for gov-
ernmental licensing and employment.”*

Federal and state law enforcement officers were not involved in the
negotiations leading to this compact. The compact is activated when
entered into by two or more states. Article VI of the compact established
a Compact Council with authority to promulgate rules and procedures
pertaining to use of the Interstate Identification Index System for non-
criminal justice purposes. The council is composed of fifteen members
appointed by the Attorney General of the United States, including nine
members selected from among the law enforcement officers of member
states, two at-large members nominated by the Chairman of the Compact
Council, two other at-large members, a member of the FBI's advisory pol-
icy board, and an FBI employee appointed by the FBI director. The
Director of the FBI designates the federal “Compact Officer.”

Indian tribe gaming compacts are a new type of compact. The ori-
gin of such compacts is the U.S. Supreme Court’s 1987 decision in the
case of Cabazon Band of Mission Indians v. California, which held that

2 Olsen, Darryll and Butcher, Walter R. The Regional Power Act: A model for the nation?
Washington State Policy Notes 35. Winter 1984. Pages 1-6.

% Northern Forest Lands Council Act of 1990, 104 Stat. 3359, 16 U.S.C. §2101.

% National Crime Prevention and Privacy Compact Act of 1998. 112 Stat. 1874. 42 U.S.C.
§14611.
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a state may not unduly restrict gaming on Indian lands.” This decision led
to a sharp increase in gaming on Indian lands. Congress became con-
cerned that tribal governments and their members were not actually prof-
iting from the gaming and that organized crime might acquire a stake in
such activity. The Indian Gaming Regulatory Act of 1988* therefore
authorized tribe—state gaming compacts. The 1988 act established three
classes of Indian gaming. Class I gaming—primarily social gaming for
small prizes—is regulated totally by Indian tribes. Class II gaming—bingo
and bingo-type games and non-banking card games—is regulated by
tribes, but is subject to limited oversight by the National Indian Gaming
Commission. Class III contains all other types of gaming. Class III gaming
is prohibited in the absence of a tribal-state compact approved by the U.S.
Secretary of the Interior. The compact device permits states to exercise
their reserved powers without the need for direct congressional action.

Appendix M contains a listing of 196 active interstate compacts com-
piled by the National Center for Interstate Compacts (NCIC) of the
Council of State Governments (CSG). The Center has also identified 62
defunct or inactive interstate compacts.”

5.5 PARTIES TO INTERSTATE COMPACTS
Although most early interstate compacts usually involved only two states,
modern-day interstate compacts frequently involve numerous parties.
The parties to an interstate compact are often determined by geogra-
phy (e.g., the Colorado River Compact and the Great Lakes Basin
Compact). Membership in many compacts is defined by the activities in
which the states engage. For example, the Interstate Oil Compact encom-
passes the 22 oil-producing states. The Multistate Lottery Agreement
operates a quasi-national lotto game in geographically scattered states.
In some cases, compacts are open to all states, and their actual member-
ship is simply determined by whichever states decide to enact the com-
pact. Examples include the Interstate Compact for Adult Offender
Supervision (enacted by 38 states) and the Agreement on Detainers
(enacted by 47 states).

2 Cabazon Band of Mission Indians v. California. 480 U.S. 202. 1987.
B Indian Gaming Regulatory Act of 1988. 108 Stat. 2467. 25 U.S.C. §2701.

» Council of State Governments. 2003. Interstate Compacts and Agencies 2003.
Lexington, KY: The Council of State Governments.
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Today, there are interstate compacts that include as few as two states
and compacts that involve all 50 states. Certain interstate compacts
include the District of Columbia, the Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, and provinces of Canada. The Interstate
Compact for Education, for example, encompasses 48 states, the District
of Columbia, American Samoa, Puerto Rico, and the Virgin Islands. In
1949, the Northeastern Interstate Forest Fire Compact became the first
interstate compact to include a Canadian province. The Great Lakes
Basin Compact (appendix K) includes Ontario and Quebec.

The federal government may be a party to an interstate compact. For
example, the membership of the Agreement on Detainers (appendix L)
includes 47 states, the District of Columbia, and the federal government
as parties.

The Interstate Compact on the Placement of Children and the
Interstate Compact on Juveniles are examples of compacts adhered to by
all 50 states and the District of Columbia.

States belong to an average of 25.4 interstate compacts.” The num-
bers of compacts entered into range from a low of 16 for Hawaii and
Wisconsin to a high of 32 for Colorado and Maryland.

5.6 FORMULATION OF INTERSTATE COMPACTS

Prior to 1930, gubernatorially appointed commissioners negotiated and
drafted all interstate compacts. This method is especially appropriate
when the contemplated compact requires lengthy negotiations among
the prospective parties and frequent consultation with the governors and
legislative leaders of the states involved.

Since the 1930s, some interstate compacts (e.g., the Interstate
Compact on Parolees and Probationers) have been drafted by non-gov-
ernmental organizations. Over the years, the National Conference of State
Legislatures (NCSL) and the Council of State Governments (CSG) have
proposed numerous interstate compacts to the states.” Compacts have
occasionally been initiated by private citizens. As Marian E. Ridgeway
describes in Interstate Compacts: A Question of Federalism.:

3 Bowman, Ann O’M. 2004. Trends and issues in interstate cooperation. In The Book of the
States 2004 Edition. Chicago, IL: The Council of State Governments. Page 36.

31 Hardy, Paul T. 1982. Interstate Compacts: The Ties That Bind. Athens, GA: Institute of
Government, University of Georgia.
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“The Compact on Education is largely the product of the zeal
and energy of former governor Terry Sanford of North
Carolina, acting on a suggestion of James B. Conant in his
[1964 book] Shaping Education Policy.”

Interstate compacts may also originate in state legislatures. A legis-
lature may unilaterally enact a statute that serves as a prospective com-
pact and invitation to other states to join by enacting identical statutes.

In recent years, various industry groups have promoted interstate reg-
ulatory compacts in attempts to discourage Congress from exercising its
preemption powers over the subject matter involved. These groups argue
that a compact obviates the need for federal regulation and that coopera-
tive action by the states can adequately address the problem at hand.

Representatives of the federal government occasionally participate
in the negotiation of interstate compacts. Such federal participation is
usually at the invitation of the states themselves. Federal participation is,
however, sometimes necessary, given the nature of the compact. For
example, federal representatives participated from the beginning in the
negotiation of the Potomac River Compact. Both the federal government
and the District of Columbia are represented on the commission estab-
lished by the compact.

In the case of the Colorado River Compact, Congress passed legisla-
tion® in 1921 calling on the seven western states in the Colorado River
basin (Arizona, California, Colorado, Nevada, New Mexico, Utah and
Wyoming) to enter negotiations to resolve their long-standing water dis-
pute and to provide for the use of the water for agriculture and power
generation. Under the terms of the federal legislation, the negotiations
were headed by Secretary of Commerce Herbert Hoover. These negotia-
tions led to the Colorado River Compact of 1922.3%

There are no constitutional or statutory restrictions on the length of
time for the negotiation of interstate compacts.

* Ridgeway, Marian E. 1971. Interstate Compacts: A Question of Federalism.
Carbondale, IL: Southern Illinois University Press. Page 41.

% 42 Stat. 171.

3 Barton, Weldon V. 1967. Interstate Compacts in the Political Process. Chapel Hill, NC:
University of North Carolina Press.

% Zimmerman, Joseph F. 2002. Interstate Cooperation: Compacts and Administrative
Agreements. Westport, CT: Praeger.
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5.7 METHODS BY WHICH A STATE ENACTS AN INTERSTATE COMPACT
A state may enter an interstate compact in several ways. In certain cir-
cumstances, the Governor, the head of an administrative department, or
a commission may have sufficient legal authority to enter into a compact
on a particular subject on behalf of the state. For example, the Multi-State
Lottery Agreement was adopted in many states merely by the action of
state lottery commissions. The focus of this book is, however, on com-
pacts that require explicit legislative action in order to come into effect.

Enactment of an interstate compact is generally accomplished in the
same way that ordinary state laws are enacted. Enactment of a state
statute typically requires a majority vote of the state legislature and sub-
mission of the legislative bill to the state’s Governor for approval or dis-
approval. If the Governor approves a bill that has been passed by the leg-
islature, then the bill becomes law. All Governors have the power to veto
legislation passed by their state legislatures. If a Governor vetoes a bill,
the bill may nonetheless become law if the legislature overrides the veto
in the manner provided by the state’s constitution. Overriding a guberna-
torial veto typically requires a super-majority (e.g., a two-thirds vote of all
houses of the state legislature). See The Book of the States for general
information about vetoes in particular states.® The veto by the Governor
of Vermont of the bill enacting the New England Water Pollution Compact
is an example of a gubernatorial veto of a legislative bill enacting an inter-
state compact.

If a state allows the citizen-initiative process, an interstate compact
may be enacted in that fashion. Each state constitution specifies the leg-
islature’s role, if any, in the initiative process. For example, in some
states, the legislature has the option (sometimes the obligation) of voting
on an initiative petition before the proposition is submitted to the voters.
See The Initiative: Citizen Law-Making® for additional information on
the citizen-initiative process. The citizen-initiative process may, in gener-
al, be used to repeal a state law. Thus, a state law enacting an interstate
compact can be subjected to review and possible repeal by the voters.
For example, an initiative petition was used in Nebraska in 1988 to force

% Council of State Governments. 2005. The Book of the States. Lexington, KY: The Council
of State Governments. 2005 Edition. Volume 37. Pages 161-162.

37 Zimmerman, Joseph F. 1999. The Initiative: Citizen Law-Making. Westport, CT:
Praeger. See pages 24-25 for citations to the constitutional and statutory provisions gov-
erning the initiative processes in various states.
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a statewide vote on the question of Nebraska’s continued participation in
the Central Interstate Low-Level Radioactive Waste Compact. The com-
pact (which had been passed several years earlier by the Nebraska legis-
lature) provided for the building of a nuclear waste site in Nebraska. In
the statewide vote on Proposition 402 in 1988, Nebraska voters rejected
the opportunity to repeal the state’s participation in the compact. The
compact nonetheless remained controversial, and, in 1999, the Nebraska
legislature enacted a law withdrawing the state from the compact.®

The protest-referendum process, if available in a given state, provides
another way to subject a law enacted by the legislature (including a law
enacting an interstate compact) to review by the voters. The protest-
referendum process usually must be invoked within a short and limited
time after the law was originally passed by the legislature. See The
Referendum: The People Decide Public Policy” for additional informa-
tion on the protest-referendum process.

In some cases, the state legislature has referred enactment of an
interstate compact to the state’s voters. For example, the Maine legisla-
ture referred the question of enactment of the Texas Low-Level
Radioactive Waste Disposal Compact to its voters in 1993. The question
on the ballot was:

“Do you approve of the interstate compact to be made with
Texas, Maine and Vermont for the disposal of the State’s low-
level radioactive waste at a proposed facility in the State of
Texas?”

The proposition received 170,411 “yes” votes and 63,672 “no” votes.

The statutory language required to enact an interstate compact at the
state level is not complex. For example, the legislation by which the state
of Ohio entered into the Great Lakes Basin Compact in 1963 consists of
two parts. The first part consists of the following 43-word enacting
clause:

“The ‘great lakes basin compact’ is hereby ratified, enacted
into law, and entered into by this state as a party thereto with

% See section 5.13 for additional discussion of the political controversies, spanning a 20-
year period, concerning Nebraska’s participation in the Central Interstate Low-Level
Radioactive Waste Compact.

¥ Zimmerman, Joseph F. 1997. The Referendum: The People Decide Public Policy.
Westport, CT: Praeger.
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any other state or province which, pursuant to Article II of
said compact, has legally joined in the compact as follows: ...”

The second part consists of the text of the compact (placed inside quo-
tation marks). Appendix K contains the entire text of the Ohio legislation.

Statutory language for enacting an interstate compact at the state
level may, or may not, be self-executing. The above Ohio legislation is an
example of self-executing legislation—that is, no further action is
required by any official or body in Ohio with respect to the process of
adopting the compact in Ohio. On the other hand, the statutory language
enacting an interstate compact may require that the compact be subse-
quently executed by the state’s Governor, Attorney General, or other offi-
cial—perhaps at the discretion of the official involved, perhaps after
some specified condition is satisfied, or perhaps merely after a certain
number of other states have joined the compact. The Interstate Compact
for the Supervision of Parolees and Probationers is an example of a non-
self-executing compact. That particular compact was enacted in 1936 by
the New York Legislature. Because of the opposition of Governor Herbert
H. Lehman, the compact remained unexecuted for eight years.

An interstate compact may sometimes be adopted on a temporary
basis by executive or administrative action. For example, the Compact
for Education stipulates that it may be adopted

“either by enactment thereof or by adherence thereto by the
Governor; provided that in the absence of enactment, adher-
ence by the Governor shall be sufficient to make his state a
party only until December 31, 1967.”

The governor authorized participation by Kansas in the Interstate
Compact for Supervision of Parolees and Probationers for a period of
time prior to enactment of the compact by the legislature.

There are no constitutional or statutory restrictions on the length of
time that potential parties to an interstate compact may take in deciding
whether to join the compact.” Indeed, history is replete with examples of
long delays prior to the enactment of interstate compacts. In 1955, the
Great Lakes Basin Compact (appendix K) was enacted by the state legis-
latures in Illinois, Indiana, Michigan, Minnesota, and Wisconsin. It was

40 Of course, a particular compact could explicitly contain a time limitation for its adop-
tion by its prospective members.
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enacted in 1956 by the Pennsylvania General Assembly. However, the
New York Legislature did not enact the compact until 1960, and the Ohio
General Assembly did not enact the compact until 1963. It took twelve
years to gain approval from the California and Nevada legislatures for the
California-Nevada Water Apportionment Interstate Compact. It took five
years to secure the necessary enactments of the Atlantic States Marine
Fisheries Compact (which became effective in 1942).

5.8 CONTINGENT NATURE OF COMPACTS

As a general rule, a state enters into an interstate compact in order to
obtain some benefit that can only be obtained by mutually agreed coor-
dinated action with its sister state(s). In most cases, it would make no
sense for a state to agree to the terms of a compact unless certain
desired other states agreed to the compact. Thus, an interstate compact
generally does not come into effect until it is approved by a specified
number or a specified combination of prospective parties.

A bi-state compact does come into effect until it is adopted by both
of the states involved.

A compact involving three or more parties typically contains a spe-
cific provision specifying the conditions under which the compact will
come into effect. If a compact is silent as to the number of parties neces-
sary to bring it into effect, then, in accordance with standard contract
law, it comes into effect only when adopted by all of its named parties.

The Gulf States Marine Fisheries Compact contemplated participa-
tion of five states but required only two states to enact the compact in
order to bring it into effect.

“This compact shall become operative immediately as to
those states ratifying it whenever any two or more of the
States of Florida, Alabama, Mississippi, Louisiana and Texas
have ratified it.”

The Tri-State Lotto Compact is an example of a multi-state compact
that did not come into effect until it was enacted by all of its prospective
parties (Maine, New Hampshire, and Vermont).

The Multistate Tax Compact is open to all states and provides:

“This compact shall enter into force when enacted into law by
any seven states. Thereafter, this compact shall become
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effective as to any other state upon its enactment thereof.”

The Great Lakes Basin Compact was intended to include eight states
but came into effect when four states enacted it.

“This compact shall enter into force and become effective
and binding when it has been enacted by the legislatures of
any four of the states of Illinois, Indiana, Michigan,
Minnesota, New York, Ohio, Pennsylvania, and Wisconsin and
thereafter shall enter into force and become effective and
binding as to any other of said states when enacted by the leg-
islature thereof.”

The Great Lakes Basin Compact is noteworthy because it permitted
two Canadian provinces to join the Great Lakes Basin Compact. The
Canadian provinces did not, however, count toward the threshold of four
states necessary to bring the compact into effect.

“The province of Ontario and the province of Quebec, or
either of them, may become states party to this compact by
taking such action as their laws and the laws of the govern-
ment of Canada may prescribe for adherence thereto. For the
purpose of this compact the word ‘state’ shall be construed to
include a province of Canada.”

The Midwest Interstate Passenger Rail Compact came into effect
when it was enacted by three states out of a pool of 12 named prospec-
tive members. The membership of this compact may be expanded by
action of the commission established by the compact.

“The states of Illinois, Indiana, Iowa, Kansas, Michigan,
Minnesota, Missouri, Nebraska, North Dakota, Ohio, South
Dakota and Wisconsin are eligible to join this compact. Upon
approval of the Commission, according to its bylaws, other
states may also be declared eligible to join the compact. As to
any eligible party state, this compact shall become effective
when its legislature shall have enacted the same into law; pro-
vided that it shall not become initially effective until enacted
into law by any three (3) party states incorporating the provi-
sions of this compact into the laws of such states.
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Amendments to the compact shall become effective upon
their enactment by the legislatures of all compacting states.”!

The Central Interstate Low-Level Radioactive Waste Compact named
10 states as eligible for membership. It specified that it would become
effective when enacted by any three of the 10 prospective parties. The
compact enabled the compact’s commission to admit additional states by
a unanimous vote.

Sometimes the requirements for bringing a compact into effect are of
paramount importance. The original version of the Colorado River
Compact was negotiated in 1922 by gubernatorially appointed commis-
sioners from the seven western states involved (Arizona, California,
Colorado, Nevada, New Mexico, Utah, and Wyoming). The negotiations
were headed by Herbert Hoover, and the compact was signed, amid con-
siderable fanfare, on November 24, 1922, in Santa Fe, New Mexico. The
1922 version provided:

“This compact shall become binding and obligatory when it
shall have been approved by the legislatures of each of the
signatory states.”*

The Arizona legislature, however, did not enact a statute approving
the 1922 compact. Congress then initiated a revised version of the com-
pact—the Boulder Canyon Project Act of 1928. The 1928 version speci-
fied that the compact would come into effect when enacted by six of the
seven western states involved, provided that California was one of the
six.* Arizona, the seventh prospective member, did not approve the 1928
version of compact until 1944.

5.9 CONGRESSIONAL CONSENT AND INVOLVEMENT IN INTERSTATE
COMPACTS
Congress may become involved with an interstate compact in one of
several different ways:
® consenting to a compact,
e consenting to a compact on behalf of the District of
Columbia,

41 Midwest Interstate Passenger Rail Compact. Section 1 of Article X.
* See http://ssl.csg.org/compactlaws/coloradoriver.html
* 45 Stat.1057.
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¢ making the federal government a party to a compact,

¢ granting implied consent to a compact,

e consenting in advance to a broad category of compacts, and
¢ consenting in advance to a particular compact.

The statutory language necessary for congressional consent to an
interstate compact is straight-forward.

A joint resolution is generally used if Congress is simply granting its
consent. For example, House Joint Resolution 193 (Public Law 104-321)*
of the 104th Congress entitled “Joint Resolution Granting the consent of
Congress to the Emergency Management Assistance Compact” was used
to grant consent to the Emergency Management Assistance Compact in
1996. The joint resolution consists of three major parts. In the first part,
Congress grants its consent.

“Resolved by the Senate and House of Representatives of the
United States in Congress assembled,

“SECTION 1: CONGRESSIONAL CONSENT.

“The Congress consents to the Emergency Management
Assistance Compact entered into by Delaware, Florida,
Georgia, Louisiana, Maryland, Mississippi, Missouri, Oklahoma,
South Carolina, South Dakota, Tennessee, Virginia and West
Virginia. The compact reads substantially as follows ...”

The second part of this joint resolution consists of the entire wording
of the Emergency Management Assistance Compact (which is inserted in
the joint resolution inside quotation marks).

The third part of a joint resolution consenting to a compact general-
ly contains several sections that qualify the grant of consent.

“SECTION 2. RIGHT TO ALTER, AMEND, OR REPEAL.

“The right to alter, amend, or repeal this joint resolution is
hereby expressly reserved. The consent granted by this joint
resolution shall

(1) not be construed as impairing or in any manner
affecting any right or jurisdiction of the United
States in and over the subject of the compact;

“ Appendix N contains Public Law 104-321 of 1996 entitled “Joint Resolution Granting the
consent of Congress to the Emergency Management Assistance Compact.”
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(2) not be construed as consent to the National Guard
Mutual Assistance Compact;

(3) be construed as understanding that the first para-
graph of Article II of the compact provides that
emergencies will require procedures to provide
immediate access to existing resources to make a
prompt and effective response;

(4) not be construed as providing authority in Article
IITA.7 that does not otherwise exist for the suspen-
sion of statutes or ordinances;

(5) be construed as understanding that Article IIIC does
not impose any affirmative obligation to exchange
information, plans, and resource records on the
United States or any party which has not entered
into the compact; and

(6) be construed as understanding that Article XIII does
not affect the authority of the President over the
National Guard provided by article I of the
Constitution and title 10 of the United States Code.

“SECTION 3. CONSTRUCTION AND SEVERABILITY.

“It is intended that the provisions of this compact shall be rea-
sonably and liberally construed to effectuate the purposes
thereof. If any part or application of this compact, or legisla-
tion enabling the compact, is held invalid, the remainder of
the compact or its application to other situations or persons
shall not be affected.

“SECTION 4. INCONSISTENCY OF LANGUAGE.

“The validity of this compact shall not be affected by any
insubstantial difference in its form or language as adopted by
the States.”

When the District of Columbia is a party to a compact, Congress may
consent to the compact on behalf of the District. When the federal gov-
ernment is a party to a compact, Congress enters into the compact on
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behalf of the United States. Thus, when Congress acted on the Interstate
Agreement on Detainers, it simultaneously consented to the compact on
behalf of the District of Columbia, made the federal government a party
to the compact, and enacted some additional permanent statutory lan-
guage (sections 5 and 6). Appendix L contains Public Law 91-538 of 1970
entitled “An Act to enact the Interstate Agreement on Detainers into law.”
This law begins:

“Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

“[Sec. 1.] That this Act may be cited as the ‘Interstate
Agreement on Detainers Act.’

“Sec. 2. The Interstate Agreement on Detainers is hereby
enacted into law and entered into by the United States on its
own behalf and on behalf of the District of Columbia with all
jurisdictions legally joining in substantially the following
form: ...”

At this point, Public Law 91-538 incorporates the entire Interstate
Agreement on Detainers (inside quotation marks).
Public Law 91-5638 then concludes with several additional sections:

“Sec. 3. The term ‘Governor’ as used in the agreement
on detainers shall mean with respect to the United States,
the Attorney General, and with respect to the District
of Columbia, the Commissioner of the District of Columbia.

“Sec. 4. The term ‘appropriate court’ as used in the agreement
on detainers shall mean with respect to the United States, the
courts of the United States, and with respect to the District of
Columbia, the courts of the District of Columbia, in which
indictments, informations, or complaints, for which disposi-
tion is sought, are pending.

“Sec. 5. All courts, departments, agencies, officers, and
employees of the United States and of the District of Columbia
are hereby directed to enforce the agreement on detainers and
to cooperate with one another and with all party States in
enforcing the agreement and effectuating its purpose.
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“Sec. 6. For the United States, the Attorney General, and for the
District of Columbia, the Commissioner of the District of
Columbia, shall establish such regulations, prescribe such
forms, issue such instructions, and perform such other acts as
he deems necessary for carrying out the provisions of this Act.

“Sec. 7. The right to alter, amend, or repeal this Act is express-
ly reserved.

“Sec. 8. This Act shall take effect on the ninetieth day after
the date of its enactment.”

Congressional consent to an interstate compact need not be explicit.
For example, there is nothing in Public Law 91-538 (quoted above) that
specifically mentions that Congress is consenting to the Interstate
Agreement on Detainers. The reason is that congressional consent is
implied by its consent to the compact on behalf of the District of
Columbia and by its action making the federal government a party to the
compact. As the U.S. Supreme Court observed in the 1893 case of Virginia
v. Tennessee:

“The constitution does not state when the consent of
congress shall be given, whether it shall precede or may
follow the compact made, or whether it shall be express
or may be implied. In many cases the consent will usually
precede the compact or agreement.... But where the agree-
ment relates to a matter which could not well be considered
until its nature is fully developed, it is not perceived why the
consent may not be subsequently given. [Justice] Story says
that the consent may be implied, and is always to be
implied when congress adopts the particular act by
sanctioning its objects and aiding in enforcing them;
and observes that where a state is admitted into the Union,
notoriously upon a compact made between it and the state of
which it previously composed a part, there the act of con-
gress admitting such state into the Union is an implied con-
sent to the terms of the compact. Knowledge by congress of
the boundaries of a state and of its political subdivisions may
reasonably be presumed, as much of its legislation is affected
by them, such as relate to the territorial jurisdiction of the
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courts of the United States, the extent of their collection dis-
tricts, and of districts in which process, civil and criminal, of
their courts may be served and enforced.”® [Emphasis added]

Congressional consent is given in the same way that Congress enacts
an ordinary statute. That is, such legislation requires a majority vote of
both houses of Congress and approval of the President. As part of the leg-
islative process, the President may veto such legislation. Congress has
the power to override a presidential veto by a two-thirds vote in both
houses. For example, in 1941, Franklin D. Roosevelt vetoed the bill grant-
ing consent to the Republican River Compact (perhaps preferring a
Democratic river); however, two years later he signed a bill consenting to
a modified version of the compact. Congress’s failure to grant its consent
for the Connecticut River and Merrimack River Flood Control Compacts
in the 1930s has been attributed to the threat of a presidential veto.

There is no constitutional limitation on the amount of time that
Congress may take in considering a compact. Maryland, New York, and
Pennsylvania enacted the Susquehanna River Basin Compact in 1967 and
1968, but Congress did not grant its consent until 1970. The Washington
Metropolitan Area Transit Regulation Compact was approved by
Maryland, Virginia, and the District of Columbia in 1958; however, the
compact did not receive the consent of Congress until 1960.

Congress is free to grant its unrestricted consent in advance for all
compacts pertaining to a particular subject. For example, Congress con-
sented in advance to interstate crime control compacts in the Crime
Control Consent Act of 1934.

“Be it enacted by the Senate and House of Representatives of
the United States of America in congress assembled,

“[Sec. 1.] That the consent of Congress is hereby given to any
two or more States to enter into agreements or compacts for
cooperative effort and mutual assistance in the prevention of
crime and in the enforcement of their respective criminal
laws and policies, and to establish such agencies, joint or oth-
erwise, as they deem desirable for making effective such
agreement and compacts.

® Virginia v. Tennessee. 148 U.S. 503 at 521. 1893.
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“Sec. 2. The right to alter, amend, or repeal this Act is hereby
expressly reserved.”

In the Weeks Act of 1911, Congress granted unrestricted consent in
advance to interstate compacts formed

“for the purpose of conserving the forests and water supply....”*

In the Tobacco Control Act of 1936, Congress authorized tobacco-
producing states to enter into interstate compacts

“to enable growers to receive a fair price for such tobacco.””

Another example of congressional consent in advance involved the
development and operation of airports.*

In 1939, President Franklin D. Roosevelt vetoed a bill that would have
granted consent in advance to states to enter into compacts relating to
fishing in the Atlantic Ocean because he considered the advance author-
ization to be overly vague.

On rare occasions, Congress has combined consent and advance per-
mission in the same statute. For example, in 1921, it granted its consent
to a Minnesota—South Dakota compact relating to criminal jurisdiction
over boundary waters and simultaneously granted its consent in advance
for a similar compact among Iowa, Minnesota, Nebraska, North Dakota,
South Dakota, and Wisconsin.*

In 1951, Congress authorized states to enter into interstate civil
defense compacts that, upon enactment, were required to be filed with
the U.S. House of Representatives and Senate. These compacts were all
deemed to have the consent of Congress unless disapproved by a con-
current resolution within 60 days of filing.”

Generally, a congressional grant of consent to an interstate compact
is for an indefinite period of time. However, Congress originally subject-
ed the Interstate Oil and Gas Compact of 1935 and the Atlantic States
Marine Fisheries Compact to sunset provisions. Later, Congress removed
the time restrictions on its consent.” The 10 compacts (involving a total

16 36 Stat. 961.

17 49 Stat. 1239.

18 73 Stat. 333.

9 41 Stat. 1447.

% 64 Stat. 1249.

°1 86 Stat. 383 and 64 Stat. 467.
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of 44 states) authorized by the Low Level Radioactive Waste Policy Act of
1980 were each approved for a period of five years.™

Of course, Congress is not obligated to renew its consent. The con-
troversial Northeast Interstate Dairy Compact established a commission
with authority to fix the price of fluid or drinking milk above the minimum
prices set by the New England federal milk-marketing order. This compact
was enacted by each state legislature in New England. Congress granted
its consent to this particular compact for a limited period of time. In the
meantime, the compact attracted considerable opposition from consumer
groups and mid-western and western dairy states. Consumer advocates
opposed the compact because it would increase the retail price of milk,
thereby adversely impacting low-income citizens. Representatives of mid-
western and western dairy states argued that their farmers suffered from
low milk prices because of the compact. Wisconsin dairy farmers, in par-
ticular, argued that the compact prevented them from selling their prod-
ucts in New England. The compact became inactive in 2001 when
Congress failed to grant an extension of its consent.

Congress may impose conditions in granting its consent. For exam-
ple, Congress granted its consent to the Wabash Valley Compact in 1959
and the Washington Metropolitan Area Transit Regulation Compact in
1960* with the proviso that each compact authority was to publish spec-
ified data and information. Congress always reserves its authority over
navigable waters. It almost always reserves its right to “alter, amend, or
repeal” its consent. The Boulder Canyon Project Act of 1928%* granted
congressional consent to the Colorado River Compact subject to several
stipulated conditions, including approval of the modified compact by
California and five of the other six states involved (it being understood,
at the time, that Arizona was unlikely to join immediately).

In the 1962 case of Tobin v. United States, the United States Court of
Appeals for the District of Columbia Circuit upheld the authority of
Congress to attach conditions to a compact.*® The U.S. Supreme Court
declined to review the decision.

52 94 Stat. 3347.

5 73 Stat. 694.

54 74 Stat. 1031.

% 45 Stat.1057.

% Tobin v. United States. 306 F.2d 270 at 272-74. 1962.
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The Constitution does not detail the specific form or manner by
which congressional consent is to be granted. In 1823, the U.S. Supreme
Court in Green v. Biddle noted this fact in a case involving a congres-
sional statute that granted consent to the admission of Kentucky to the
Union and simultaneously referred to the Virginia—Kentucky Interstate
Compact of 1789.”” Kentucky unsuccessfully challenged the compact on
the ground that Congress had not explicitly consented to the compact.

The Central Interstate Low-Level Radioactive Waste Compact
enabled the commission established by the compact to accept additional
states as members by a unanimous vote. The compact (which was sub-
mitted to Congress for its consent) contained a provision granting
advance congressional consent to any additional new states:

“The consent given to this compact by the Congress shall
extend to any future admittance of new party states under
subsections B and C of Article VII of the compact.”

5.10 EFFECT OF CONGRESSIONAL CONSENT

The question arises as to whether an interstate compact is converted
into federal law when Congress grants its consent. This question is
important because it may determine which court has the power to inter-
pret the compact and whether the compact is interpreted under the state
or federal law.

The Supreme Court’s answer to this question has changed over the
years. In 1938, the Court held in the case of Hinderlider v. La Plata River
and Cherry Creek Ditch Company that congressional consent does not
make a compact the equivalent of a United States statute or treaty.” The
Court modified its Hinderlider ruling in Delaware River Joint Toll
Bridge Commission v. Colburn. The Court expanded the authority of a
compact that had been granted consent by Congress and involved

“a federal ‘title, right, privilege, or immunity’ which when
explicitly identified and claimed in a state court may be
reviewed here on certiorari....”

*" Green v. Biddle. 21 U.S. 1. 1823.
% Hinderlider v. La Plata River and Cherry Creek Ditch Company. 304 U.S. 92. 1938.
% Delaware River Joint Toll Bridge Commission v. Colburn. 320 U.S. 419. 1940.
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In 1874, the Supreme Court held in Murdock v. City of Memphis that
federal courts are required to apply the interpretation of state law by the
highest state court in the state.®

In 1981, however, the Court overturned Murdock in Cuyler v. Adams.
The Court held that congressional consent converts an interstate com-
pact into federal law provided that the compact’s subject matter was

“an appropriate subject for congressional legislation.”®

By overturning Murdock, the Court was free to reject the interpreta-
tion provided by the Pennsylvania Supreme Court and to interpret the
statute on its own.?®

The question repeatedly arises as to whether the grant of congres-
sional consent to an interstate compact invalidates other federal statutes
containing inconsistent provisions. Courts could interpret congressional
consent as repealing, relative to the interstate compact, conflicting feder-
al statutes. The question also arises as to the effect of a new federal
statute whose provisions conflict with an interstate compact previously
approved by Congress. Apparently, the consent would be repealed rela-
tive to the conflicting provisions with the exception of any vested rights
protected by the Fifth Amendment to the Constitution.

5.11 COMPACTS CONTINGENT ON ENACTMENT OF FEDERAL
LEGISLATION

An interstate compact may contain terms specifying that it is contingent

on the enactment of federal legislation at the time Congress grants its

consent to the compact.

For example, the Belle Fourche River Compact between South
Dakota and Wyoming stipulated that it would not become effective unless
congressional consent were accompanied by congressional legislation
satisfactorily addressing three enumerated points that the compact’s
parties desired. The compact provided:

% Murdock v. City of Memphis. 87 U.S. 590. 1874.
1 Cuyler v. Adams. 449 U.S. 433. 1981.

%2 Hardy, Paul T. 1982. Interstate Compacts: The Ties That Bind. Athens, GA: Institute of
Government, University of Georgia.

% Zimmerman, Joseph F. 2002. Interstate Cooperation: Compacts and Administrative
Agreements. Westport, CT: Praeger.
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“This compact shall become operative when approved by the
legislature of each of the states, and when consented to by
the congress of the United States by legislation providing,
among other things, that:

“(i) Any beneficial uses hereafter made by the United States,
or those acting by or under its authority, within a state, of
the waters allocated by this compact, shall be within the
allocations hereinabove made for use in that state and
shall be taken into account in determining the extent of
use within that state;

“(ii) The United States, or those acting by or under its author-
ity, in the exercise of rights or powers arising from what-
ever jurisdiction the United States has in, over and to the
waters of the Belle Fourche River and all its tributaries,
shall recognize, to the extent consistent with the best uti-
lization of the waters for multiple purposes, that benefi-
cial use of the waters within the basin is of paramount
importance to development of the basin, and no exercise
of such power or right thereby that would interfere with
the full beneficial use of the waters shall be made except
upon a determination, giving due consideration to the
objectives of this compact and after consultation with all
interested federal agencies and the state officials
charged with the administration of this compact, that
such exercise is in the interest of the best utilization of
such waters for multiple purposes;

“(iii) The United States, or those acting by or under its
authority, will recognize any established use, for domes-
tic and irrigation purposes, of the apportioned waters
which may be impaired by the exercise of federal juris-
diction in, over, and to such waters; provided, that such
use is being exercised beneficially, is valid under the
laws of the appropriate state and in conformity with this
compact at the time of the impairment thereof, and was
validly initiated under state law prior to the initiation or
authorization of the federal program or project which
causes such impairment.”
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Congress agreed to the states’ request in its legislation granting con-
sent to the Belle Fourche River Compact.

Similarly, the Republican River Compact contained a description of
congressional legislation desired by the compact’s parties. Again,
Congress agreed to the states’ request at the time of granting its consent
to the compact.

5.12 COMPACTS NOT REQUIRING CONGRESSIONAL CONSENT
Two reasons are generally given as to why the U.S. Constitution requires
congressional consent for interstate compacts.

First, congressional consent provides a means of protecting the fed-
eral government from efforts by the states to encroach upon its delegat-
ed powers and federal supremacy.

Second, congressional consent provides a means of safeguarding the
interests of states that are not parties to the compact. For example,
absent congressional supervision, upstream states in a river basin might
enter into a compact to use water to the extreme disadvantage of down-
stream states that do not belong to the compact.

At first glance, the Constitution seems to be unambiguous as to the
necessity for congressional consent to interstate compacts. Article I, sec-
tion 10, clause 3 provides:

“No state shall, without the consent of Congress, ... enter into
any agreement or compact with another state....”

The Supreme Court has interpreted this clause to allow states to enter
into compacts without Congressional consent. In deciding the 1978 case of
U.S. Steel Corporation v. Multistate Tax Commission,* the Court wrote:

“Read literally, the Compact Clause would require the States
to obtain congressional approval before entering into any
agreement among themselves, irrespective of form, subject,
duration, or interest to the United States. The difficulties with
such an interpretation were identified by Mr. Justice Field in
his opinion for the Court in Virginia v. Tennessee, supra.” His
conclusion that the Clause could not be read literally was
approved in subsequent dicta, ... but this Court did not have

8 .S, Steel Corporation v. Multistate Tax Commission. 434 U.S. 452. 1978.
% Virginia v. Tennessee. 148 U.S. 503. 1893.
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occasion expressly to apply it in a holding until our recent
[1976] decision in New Hampshire v. Maine® ....”"

Litigation started in the early 19th century over whether congres-
sional consent to interstate compacts is necessary in all circumstances.

In the 1833 case of Barron v. Baltimore, Chief Justice John Marshall
wrote:

“If these compacts are with foreign nations, they interfere
with the treaty-making power, which is conferred entirely on
the general government; if with each other, for political pur-
poses, they can scarcely fail to interfere with the general pur-
pose and intent of the constitution.”®

In 1845, the New Hampshire Supreme Court in Dover v. Portsmouth
Bridge dismissed the contention that an 1819 New Hampshire statute and
an 1821 Maine statute that authorized construction of a bridge over navi-
gable waters (the Piscataqua River) without congressional consent vio-
lated the U.S. Constitution.” The court held that there is no constitution-
al provision precluding each of the two states from granting authority for
the erection of a bridge to the middle of the river.

In 1854, the U.S. Supreme Court held in Florida v. Georgia that a
boundary compact enacted by the two states would be invalid unless
Congress were to grant its consent.”

The seminal case on the issue of the necessity for congressional con-
sent to interstate compacts is the 1893 case of Virginia v. Tennessee.™ The
two states involved never obtained congressional consent for a boundary
agreement that they had reached earlier in the 19th century. The U.S.
Supreme Court framed the issue in the case as follows:

“Is the agreement, made without the consent of congress,
between Virginia and Tennessee, to appoint commissioners
to run and mark the boundary line between them, within
the prohibition of this clause? The terms ‘agreement’ or

% New Hampshire v. Maine. 426 U.S. 363. 1976.

57 U.S. Steel Corporation v. Multistate Tax Commission. 434 U.S. 452. at 459. 1978.
% Barron v. Baltimore. 32 U.S. 243. 1833.

% Dover v. Portsmouth Bridge. 17 N.H. 200. 1845.

™ Florida v. Georgia. 55 U.S. 478. 1854.

" Virginia v. Tennessee. 148 U.S. 503. 1893.
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‘compact,” taken by themselves, are sufficiently comprehen-
sive to embrace all forms of stipulation, written or verbal, and
relating to all kinds of subjects; to those to which the United
States can have no possible objection or have any interest in
interfering with, as well as to those which may tend to
increase and build up the political influence of the contract-
ing states, so as to encroach upon or impair the supremacy of
the United States, or interfere with their rightful management
of particular subjects placed under their entire control.”™

The Court observed:

“There are many matters upon which different states
may agree that can in no respect concern the United
States. If, for instance, Virginia should come into possession
and ownership of a small parcel of land in New York, which
the latter state might desire to acquire as a site for a public
building, it would hardly be deemed essential for the latter
state to obtain the consent of congress before it could make
avalid agreement with Virginia for the purchase of the land.””
[Emphasis added]

The Court continued:

“If Massachusetts, in forwarding its exhibits to the World’s
Fair at Chicago, should desire to transport them a part of the
distance over the Erie canal, it would hardly be deemed
essential for that state to obtain the consent of congress
before it could contract with New York for the transportation
of the exhibits through that state in that way.”™

Further, the Court stated:

“If the bordering line of two states should cross some malar-
ious and disease-producing district, there could be no possi-
ble reason, on any conceivable public grounds, to obtain the
consent of congress for the bordering states to agree to unite

™ Id. at 517-518.
™ Id. at 518.
“Id.
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in draining the district, and thus removing the cause of dis-
ease. So, in case of threatened invasion of cholera, plague, or
other causes of sickness and death, it would be the height of
absurdity to hold that the threatened states could not unite in
providing means to prevent and repel the invasion of the
pestilence without obtaining the consent of congress, which
might not be at the time in session.””

Having established that the requirement for congressional consent is
not universal, the Court then recast the issue in the case:

“If, then, the terms ‘compact’ or ‘agreement’ in the constitu-
tion do not apply to every possible compact or agreement
between one state and another, for the validity of which the
consent of congress must be obtained, to what compacts or
agreements does the constitution apply?”™

The Court then answered the question as follows:

“We can only reply by looking at the object of the constitu-
tional provision, and construing the terms ‘agreement’ and
‘compact’ by reference to it. It is a familiar rule in the con-
struction of terms to apply to them the meaning naturally
attaching to them from their context. ‘Noscitur a sociis’ is a
rule of construction applicable to all written instruments.
Where any particular word is obscure or of doubtful meaning,
taken by itself, its obscurity or doubt may be removed by ref-
erence to associated words; and the meaning of a term may
be enlarged or restrained by reference to the object of the
whole clause in which it is used.

“Looking at the clause in which the terms ‘compact’ or ‘agree-
ment’ appear, it is evident that the prohibition is directed
to the formation of any combination tending to the
increase of political power in the states, which may
encroach upon or interfere with the just supremacy of
the United States.”” [Emphasis added]

™ Id.
™ Id.
™ Id. at 519.
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The Court continued:

“[Justice] Story, in his Commentaries, (section 1403)) referring
to a previous part of the same section of the constitution in
which the clause in question appears, observes that its language

‘may be more plausibly interpreted from the terms used,
‘treaty, alliance, or confederation,” and upon the ground
that the sense of each is best known by its association
("noscitur a sociis’) to apply to treaties of a political
character; such as treaties of alliance for purposes of
peace and war, and treaties of confederation, in which
the parties are leagued for mutual government, political
co-operation, and the exercise of political sovereignty,
and treaties of cession of sovereignty, or conferring
internal political jurisdiction, or external political
dependence, or general commercial privileges;’

“and that

‘the latter clause, 'compacts and agreement,' might then
very properly apply to such as regarded what might be
deemed mere private rights of sovereignty; such as
questions of boundary, interests in land situate in the
territory of each other, and other internal regulations
for the mutual comfort and convenience of states bor-
dering on each other.’

“And he [Story] adds:

‘In such cases the consent of congress may be prop-
erly required, in order to check any infringement of
the rights of the national government; and, at the
same time, a total prohibition to enter into any com-
pact or agreement might be attended with permanent
inconvenience or public mischief.’ "™

The Court continued:

“Compacts or agreements—and we do not perceive any dif-
ference in the meaning, except that the word ‘compact’ is

™ Id. at 520-521.
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generally used with reference to more formal and serious
engagements than is usually implied in the term ‘agreement’—
cover all stipulations affecting the conduct or claims of the
parties. The mere selection of parties to run and designate the
boundary line between two states, or to designate what line
should be run, of itself imports no agreement to accept the
line run by them, and such action of itself does not come with-
in the prohibition. Nor does a legislative declaration, following
such line, that is correct, and shall thereafter be deemed the
true and established line, import by itself a contract or agree-
ment with the adjoining state. It is a legislative declaration
which the state and individuals affected by the recognized
boundary line may invoke against the state as an admission,
but not as a compact or agreement. The legislative declaration
will take the form of an agreement or compact when it recites
some consideration for it from the other party affected by it;
for example, as made upon a similar declaration of the border
or contracting state. The mutual declarations may then be rea-
sonably treated as made upon mutual considerations. The
compact or agreement will then be within the prohibition of
the constitution, or without it, according as the establishment
of the boundary line may lead or not to the increase of the
political power or influence of the states affected, and
thus encroach or not upon the full and free exercise of
federal authority.”” [Emphasis added]

The Court continued:

“If the boundary established is so run as to cut off an impor-
tant and valuable portion of a state, the political power of the
state enlarged would be affected by the settlement of the
boundary; and to an agreement for the running of such a
boundary, or rather for its adoption afterwards, the consent
of congress may well be required. But the running of a bound-
ary may have no effect upon the political influence of either
state; it may simply serve to mark and define that which actu-
ally existed before, but was undefined and unmarked. In that

™ Id.



Background on Interstate Compacts | 225

case the agreement for the running of the line, or its actual
survey, would in no respect displace the relation of either of
the states to the general government. There was, therefore,
no compact or agreement between the states in this case
which required, for its validity, the consent of congress, with-
in the meaning of the constitution, until they had passed upon
the report of the commissioners, ratified their action, and
mutually declared the boundary established by them to be the
true and real boundary between the states. Such ratification
was mutually made by each state in consideration of the rati-
fication of the other.

“The constitution does not state when the consent of con-
gress shall be given, whether it shall precede or may follow
the compact made, or whether it shall be express or may be
implied. In many cases the consent will usually precede the
compact or agreement, as where it is to lay a duty of tonnage,
to keep troops or ships of war in time of peace, or to engage
in war. But where the agreement relates to a matter which
could not well be considered until its nature is fully devel-
oped, it is not perceived why the consent may not be subse-
quently given. [Justice] Story says that the consent may be
implied, and is always to be implied when congress adopts
the particular act by sanctioning its objects and aiding in
enforcing them; and observes that where a state is admitted
into the Union, notoriously upon a compact made between it
and the state of which it previously composed a part, there
the act of congress admitting such state into the Union is an
implied consent to the terms of the compact. Knowledge by
congress of the boundaries of a state and of its political sub-
divisions may reasonably be presumed, as much of its legis-
lation is affected by them, such as relate to the territorial
jurisdiction of the courts of the United States, the extent of
their collection districts, and of districts in which process,
civil and criminal, of their courts may be served and enforced.

“In the present case the consent of congress could not have
preceded the execution of the compact, for until the line was
run it could not be known where it would lie, and whether or
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not it would receive the approval of the states. The prelimi-
nary agreement was not to accept a line run, whatever it
might be, but to receive from the commissioners designated
a report as to the line which might be run and established by
them. After its consideration each state was free to take such
action as it might judge expedient upon their report. The
approval by congress of the compact entered into between
the states upon their ratification of the action of their com-
missioners is fairly implied from its subsequent legislation
and proceedings. The line established was treated by that
body as the true boundary between the states in the assign-
ment of territory north of it as a portion of districts set apart
for judicial and revenue purposes in Virginia, and as included
in territory in which federal elections were to be held, and for
which appointments were to be made by federal authority in
that state, and in the assignment of territory south of it as a
portion of districts set apart for judicial and revenue purpos-
es in Tennessee, and as included in territory in which federal
elections were to be held, and for which federal appoint-
ments were to be made for that state. Such use of the territo-
ry on different sides of the boundary designated in a single
instance would not, perhaps, be considered as absolute proof
of the assent or approval of congress to the boundary line; but
the exercise of jurisdiction by congress over the country as a
part of Tennessee on one side, and as a part of Virginia on the
other, for a long succession of years, without question or dis-
pute from any quarter, furnishes as conclusive proof of assent
to it by that body as can usually be obtained from its most for-
mal proceedings.”®

In summary, despite the absence of congressional consent, the U.S.
Supreme Court upheld the interstate compact between Virginia and
Tennessee because the compact did not

e increase “the political power of influence” of the party
states, or

8 rd.
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e encroach “upon the full and free exercise of federal
authority.”

In deciding Virginia v. Tennessee, the Court also noted that
Congress had relied, over the years, upon the compact’s terms for judicial
and revenue purposes, thereby implying the grant of consent.

Relying on Virginia v. Tennessee, the legislatures of New York and
New Jersey did not submit the Palisades Interstate Park Agreement of
1900 to Congress for its consent.

In the same vein, the legislatures of New Jersey and New York ini-
tially had no intention of submitting the 1921 Port of New York Authority
Compact to Congress, despite the compact’s many novel and unique fea-
tures. The compact simply specified that it would become effective

“when signed and sealed by the Commissioners of each State
as hereinbefore provided and the Attorney General of the
State of New York and the Attorney General of New
Jersey....”®

After the newly created Authority’s bankers and bond counsels
advised the Authority that potential investors might be hesitant to pur-
chase bonds of such an unusual governmental entity in the absence of
congressional consent, the two states sought, and quickly obtained, con-
gressional consent for the compact.®

Note that, as a matter of convention, many compacts do not explicit-
ly mention congressional consent, even when it is the intent of the com-
pacting parties to seek it.

In the 1976 case of New Hampshire v. Maine, the U.S. Supreme
Court reaffirmed the 1893 case of Virginia v. Tennessee and decided that
an interstate agreement locating an ancient boundary did not require con-
gressional consent.®

The 1978 case of U.S. Steel Corporation v. Multistate Tax
Commission® is the most important recent case on the issue of whether

81 New York Laws of 1921. Chapter 154.

8 Zimmerman, Joseph F. 1996. Interstate Relations: The Neglected Dimension of
Federalism. Westport, CT: Praeger.

8 New Hampshire v. Maine. 426 U.S. 363. 1976.

8 U.S. Steel Corporation v. Multistate Tax Commission. 434 U.S. 454. 1978. Justice

Powell wrote the opinion of the Court, joined by Chief Justice Burger and Justices
Brennan, Stewart, Marshall, Rehnquist, and Stevens.
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congressional consent is necessary for interstate compacts. In that case,
the U.S. Supreme Court reaffirmed its 1893 holding in Virginia v.
Tennessee.” The Multistate Tax Compact addresses issues relating to mul-
tistate taxpayers and uniformity among state tax systems. Like many com-
pacts, the compact itself is silent as to congressional consent, saying only:

“This compact shall enter into force when enacted into law by
any seven states.”s

The Multistate Tax Compact was submitted to Congress for its con-
sent. However, the compact languished there because of fierce political
opposition from various business interests that were concerned about
multi-million-dollar tax audits. The compacting states decided to proceed
with the implementation of the compact without congressional consent.
Predictably, the opponents of the compact, led by U.S. Steel, challenged
the constitutionality of their action.

In upholding the constitutionality of the Multistate Tax Compact,
despite the lack of congressional consent, the Supreme Court noted that
the compact did not

“authorize the member states to exercise any powers they
could not exercise in its absence....”

The Court again applied the interpretation of the Compact Clause
from its 1893 holding in Virginia v. Tennessee, writing that:

“the test is whether the Compact enhances state power quaod
the National Government.”

The dissent of Justice Byron White (joined by Justice Harry
Blackmun) in U.S. Steel Corporation v. Multistate Tax Commission is
noteworthy because it suggests that the Court’s majority opinion may
have implicitly recognized a second test, namely whether a compact pos-
sibly encroaches on non-party states.

“A proper understanding of what would encroach upon fed-
eral authority, however, must also incorporate encroach-

% Virginia v. Tennessee. 148 U.S. 503. 1893,
8 Multistate Tax Compact. Section 1 of Article X.

87 U.S. Steel Corporation v. Multistate Tax Commission. 434 U.S. 454 at 473. 1978. Justice
Powell wrote the opinion of the Court, joined by Chief Justice Burger and Justices
Brennan, Stewart, Marshall, Rehnquist and Stevens.

8 Id. at 473. 1978.
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ments on the authority and power of non-Compact States.”

Accordingly, it might be necessary to analyze the impact of a disput-
ed compact on the power of the federal government and on the power of
non-member states in order to determine whether Congressional consent
is required for a particular compact.

As the Supreme Court noted in U.S. Steel Corporation v. Multistate
Tax Commission:

“most multilateral compacts have been submitted for
Congressional approval.™

Recognizing the historical precedent of submitting compacts to
Congress for approval, we have been unable to locate a single case where
a court invalidated a compact for lack of consent on the grounds that it
impermissibly encroached on federal supremacy.”

In analyzing the diverse range of issues on which courts have allowed
states to enter into interstate compacts, it is hard to predict circum-
stances under which a court will invalidate an interstate compact that has
not received Congressional approval, except in the rare cases where the
compact clearly encroaches on federal supremacy.” As Michael S. Greve
wrote in 2003:

“After U.S. Steel one can hardly imagine a state compact that
would run afoul of the Compact Clause without first, or at

¥ Id. at 494.

% Id. at 471.

1 See Star Scientific, Inc. v. Beales, 278 F.3d 339 (4th Cir. 2002) involving the Master
Settlement Agreement that resolved the lawsuit between states and major companies in
the tobacco industry and established an administrative body to determine compliance
with the agreement; McComb v. Wambaugh, 934 F.2d 474 (3rd Cir. 1991) involving the
Interstate Compact on Placement of Children focusing on adoption and foster care of
children; New York v. Trans World Airlines, Inc., 728 F.Supp. 162 (S.D.N.Y. 1990) involv-
ing a compact among several states to regulate airline advertising; Breest v. Moran, 571
F.Supp. 343 (D.R.I. 1983) involving the New England Interstate Corrections Compact
allowing for the transfer of prisoners among detention facilities in the New England
states.

Even where encroachment arguably occurs, Congressional consent might not be
required. For example, encroachment on federal powers arguably occurred in both the
Multistate Tax Compact involved in U.S. Steel Corporation v. Multistate Tax
Commission (434 U.S. 454, 1978) which sought to short-circuit a federal statutory solu-
tion to the allocation of interstate taxes and the compact involved in Star Scientific,
Inc. v. Beales, 278 F.3d 339 (4th Cir. 2002) that resolved the lawsuit between states and
major tobacco companies concerning the regulation of national cigarette advertising.
Yet, both were held to be valid despite not receiving Congressional consent.
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least also, running afoul of other independent constitutional
obstacles.””

Moreover, in the 1991 case of McComb v. Wambaugh, the U.S. Court
of Appeals for the Third Circuit held that no encroachment occurs where
the subject of the compact concerns

“areas of jurisdiction historically retained by the states.”

In The Law and Use of Interstate Compacts, Frederick L.
Zimmermann® and Mitchell Wendell point out:

“Consent bills for interstate compacts dealing with issues in
the realm of state activity, law, and administration, with inter-
state jurisdictional problems and with the settlement of inter-
state equities, normally serve only to clutter congressional cal-
endars and complicate and obstruct interstate cooperation.”®

A number of compacts involving the concerned states’ constitution-
ally reserved powers have been submitted to Congress for its consent. On
one occasion, one house of Congress declined to grant consent on the
grounds that congressional consent was unnecessary. The House of
Representatives approved a bill granting consent to the Southern
Regional Education Compact; however, the Senate did not concur
because it concluded that the subject matter of the compact—educa-
tion—was entirely a state prerogative.’”

5.13 ENFORCEMENT OF INTERSTATE COMPACTS
The granting of consent suggests that Congress may enforce compact
provisions; however, in practice, enforcement of interstate compacts is
usually left to courts.

Party states have, on numerous occasions, filed suits in the U.S.
Supreme Court requesting its interpretation of the provisions of interstate
compacts. For example, the Court granted a request by Kansas in 2001 to

% Compacts, Cartels, and Congressional Consent. 68 Mo. L. Rev. 285 at 308. 2003.

91 934 F.2d at 479 (3rd Cir. 1991).

% Not to be confused with Joseph F. Zimmerman, co-author of this book.

% Zimmermann, Frederick. Lloyd and Wendell, Mitchell. 1976. The Law and Use of
Interstate Compacts. Lexington, KY: Council of State Governments.

9 Barton, Weldon V. 1967. Interstate Compacts in the Political Process. Chapel Hill, NC:
University of North Carolina Press. Pages 132-133.
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file a bill of complaint in equity against Colorado in an attempt to resolve
disputes pertaining to the Arkansas River Compact. In Kansas v.
Colorado, the Court rejected Colorado’s argument that the 11th
Amendment barred a damages award for Colorado’s violation of the com-
pact because the damages were losses suffered by individual farmers in
Kansas and not by the State of Kansas.”

An individual or a state may challenge the validity of a compact in
state or federal court. Similarly, an individual or a state may bring suit to
have provisions of a compact enforced. In general, the 11th Amendment
forbids a federal court from considering a suit in law or equity against a
state brought by a citizen of a sister state or a foreign nation.
Notwithstanding the 11th Amendment, a citizen can challenge a compact
or its execution in a state or federal court in a proceeding to prevent a pub-
lic officer from enforcing a compact. If brought in a state court, the suit
can potentially be removed to a United States District Court under provi-
sions of the Removal of Causes Act of 1920 on the ground the state court

“

. might conceivably be interested in the outcome of the
case....””

Nebraska’s participation in the Central Interstate Low-Level
Radioactive Waste Compact created controversy over a 20-year period
starting in the 1980s. As discussed in section 5.7, an initiative petition was
used in Nebraska in 1988 in an unsuccessful attempt to repeal the law
authorizing Nebraska’s participation in the compact. Then, in 1999, the
legislature decided to withdraw from the compact. Nebraska’s change
of heart proved costly. The Central Interstate Low-Level Radioactive
Waste Commission filed a federal lawsuit resulting from Nebraska’s
withdrawal from the compact and its alleged refusal to meet its con-
tractual obligations to store the radioactive waste. Waste generators and
the compact commission’s contractor filed a suit in the U.S. District
Court for the District of Nebraska, alleging that the state of Nebraska had
deliberately delayed review of their license application for eight years
and that it had always intended to deny it. The court ruled in 1999 that
Nebraska had waived its 11th Amendment immunity when it joined the

% Kansas v. Colorado. 533 U.S. 1. 2001.
% 41 Stat. 554.
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compact.'” In 2001, the U.S. Court of Appeals for the Eighth Circuit
affirmed the lower court’s decision.'” In 2004, Nebraska agreed to settle
the lawsuit for $141,000,000.1%

5.14 AMENDMENTS TO INTERSTATE COMPACTS

Party states may amend an interstate compact. Proposed amendments to
an interstate compact typically follow the same process employed in the
enactment of the original compact by each party (e.g., approval of a bill
by the legislature and Governor). For example, the Tri-States Lotto
Compact provides:

“Amendments and supplements to this compact may be
adopted by concurrent legislation of the party states.”

In addition, the consent of Congress is necessary for an amendment
of an interstate compact if the original compact received such consent.

As a matter of practical politics, an objection by a member of
Congress who represents an area affected by a compact will often be able
to halt congressional consideration of consent. This fact is illustrated by
the experience of the New Jersey Legislature and the New York
Legislature, which each enacted an amendment to the Port Authority of
New York and New Jersey Compact (signed by the two Governors) allow-
ing the Port Authority to initiate industrial development projects. In 1967,
Representative Elizabeth Holtzman of New York placed a hold on the
consent bill on the grounds that the Port Authority had failed to solve the
port’s transportation problems. Holtzman argued that the Port Authority
should construct a railroad freight tunnel under the Hudson River to obvi-
ate the need of trains to travel 125 miles to the north to a rail bridge over
the river. She removed the hold upon reaching an agreement with the
Authority. The Port Authority agreed that it would finance an independ-
ent study of the economic feasibility of constructing such a tunnel. The
study ultimately reached the conclusion that a rail freight tunnel would
not be economically viable.

The Constitution (section 10 of Article I) authorizes Congress to
revise state statutes levying import and export duties; however, it does

10 Entergy, Arkansas, Incorporated v. Nebraska, 68 F.Supp.2d 1093 at 1100 (D.Neb.1999).
Y Entergy, Arkansas, Incorporated v. Nebraska, 241 F.3d 979 at 991-992 (8th Cir. 2001).
12 Lincoln Journal Star. July 15, 2005.
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not grant similar authority to revise interstate compacts. Congress with-
drew its consent to a Kentucky-Pennsylvania Interstate Compact that
stipulated that the Ohio River should be kept free of obstructions. In
1855, the U.S. Supreme Court ruled in Pennsylvania v. Wheeling and
Belmont Bridge Company that the compact was constitutional under the
Constitution’s Supremacy Clause (Article VI) and that a compact
approved by Congress did not restrict Congress’s power to regulate an
interstate compact.'® In the 1917 case of Lowisville Bridge Company v.
United States, the Court ruled that Congress may amend a compact even
in the absence of a specific provision reserving to Congress the authority
to alter, amend, or repeal the compact."™ A federal statute terminating a
compact is not subject to the due process guarantee of the 5th
Amendment to the Constitution on the ground that this protection
extends only to persons.

5.15 DURATION, TERMINATION, AND WITHDRAWALS

The duration of an interstate compact, the method of terminating a com-
pact, and the method by which a party may withdraw from a compact
are generally specified by the compact itself.

5.15.1 DURATION OF AN INTERSTATE COMPACT

The U.S. Constitution does not address the question of the permissible
duration of interstate compacts. The 1785 Maryland-Virginia compact reg-
ulating fishing and navigation on the Chesapeake Bay and the Potomac
was ratified under the Articles of Confederation and remained in effect
until 1958 (when it was replaced by the Potomac River Compact).

Some compacts contain a sunset provision specifying the compact’s
duration. For example, California agreed to serve, for 35 years, as the
host state for the storage of radioactive waste for the states of Arizona,
North Dakota, South Dakota, and California in the Southwestern Low-
Level Radioactive Waste Disposal Compact.

5.15.2 TERMINATION OF AN INTERSTATE COMPACT
Many compacts contain a termination provision. For example, the
Colorado River Compact stipulates that termination may be authorized
only by a unanimous vote of all party states.

198 pennsylvania v. Wheeling and Belmont Bridge Company. 50 U.S. 647. 1855.
1% Lowuisville Bridge Company v. United States. 242 U.S. 409. 1917.
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The Central Interstate Low-Level Radioactive Waste Compact per-
mits states to withdraw, but that the compact shall not be terminated
until all parties leave the compact.

“G. The withdrawal of a party state from this compact under
subsection D of Article VII of the compact or the revocation
of a state’s membership in this compact under subsection E
of Article VII of the compact shall not affect the applicability
of this compact to the remaining party states.

“H. This compact shall be terminated when all party states
have withdrawn pursuant to subsection D of Article VII of the
compact.”

5.15.3 WITHDRAWAL FROM AN INTERSTATE COMPACT

Most compacts (other than those settling boundary disputes) have a pro-
vision permitting a party state to withdraw. If a state originally joined a
compact by enacting a statute, withdrawal is usually accomplished by
enacting a new statute withdrawing from the compact.

Examples of withdrawals include the action of the Maryland General
Assembly withdrawing from the Interstate Bus Motor Fuel Tax Compact
in 1967 and its action withdrawing from the National Guard Mutual
Assistance Compact in 1981. In 1995, the Virginia General Assembly
enacted a statute withdrawing from the Atlantic States Marine Fisheries
Compact, complaining that Virginia’s fishing quotas were too low.

States may withdraw from a compact and then rejoin it. For example,
Florida withdrew from the Atlantic States Marine Fisheries Compact and
then subsequently rejoined the compact.

Although some compacts allow instantaneous withdrawal, most
require a party to provide a specified amount of advance notice before its
withdrawal becomes effective. For example, the Interstate Mining
Compact authorizes a party state to withdraw its membership one year
after the Governor of the withdrawing state notifies the Governors of all
the other compacting states.

The Delaware River Basin Compact requires advance notice of at
least 20 years for withdrawal, with such notice being allowed only during
a five-year window every 100 years.

Section 8.6 contains a considerably more detailed discussion of with-
drawals from interstate compacts.
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5.16 ADMINISTRATION OF INTERSTATE COMPACTS

About one half of all modern-day interstate compacts establish a com-
mission to administer the subject matter of the compact. The remaining
compacts are generally administered by departments and agencies of the
party states.

For example, the Driver License Compact (to which 45 states adhere)
requires a party state to report each conviction of a driver from another
party state for a motor vehicle violation to the licensing authority of the
driver’s home state. The compact requires the home state to treat the
reported violation as if it had occurred in the home state. The compact
also requires the licensing authority of each member state to determine
whether an applicant for a driver license has held or currently holds a dri-
ver’s license issued by another party state.

Similarly, the Nonresident Violator Compact (enacted by 44 states)
ensures that nonresident drivers answer summonses or appearance tick-
ets for moving violations. This compact (like the Driver License
Compact) requires each member state to report each conviction of a driv-
er from another party state for a motor vehicle violation to the licensing
authority of the driver’s home state. This compact is designed to ensure
that nonresident motorists are treated in the same manner as resident
motorists and that their due process rights are protected. A driver who
fails to respond to an appearance ticket or summons will have his or her
license suspended by the issuing state.

5.17 STYLE OF INTERSTATE COMPACTS

As a matter convention, modern interstate compacts are typically organ-
ized into articles, with unnumbered sections. After each member state
enacts the compact, the various articles of the compact are given num-
bers and letters in the state’s compiled code in accordance with the
state’s style. Similarly, after Congress consents to a compact, the various
articles of the compact may be assigned different letters and numbers.
Thus, compacts (and congressional legislation consenting to compacts)
typically make reference to enactment of “substantially” the same agree-
ment by other member states.

5.18 COMPARISON OF TREATIES AND COMPACTS
Although interstate compacts bear many similarities to international
treaties among nations, they differ in three important respects.
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First, Congress may enact a statute that conflicts with an interna-
tional treaty, whereas a state legislature lacks the authority to enact a
statute conflicting with any provision of an interstate compact.

Second, a compact is a contract that is enforceable by courts. In con-
trast, the procedure for enforcement of an international treaty is specified
within the treaty itself. In practice, many treaties contain no specific pro-
vision for enforcement and merely rely on the goodwill of the parties.

Third, under the Constitution, the President is granted the sole
authority to negotiate a treaty with another nation. In contrast, no provi-
sion in the Constitution stipulates the manner of negotiation of interstate
compacts. Moreover, Congress has never enacted any general statute
specifying procedures to be followed by a state that is contemplating
entry into an interstate compact.

There is no international law provision authorizing citizens of a sig-
natory to a treaty to be involved in its termination. In 1838, the U.S.
Supreme Court applied this principle of international law to interstate
compacts. The Court ruled, in the case of Georgetown v. Alexander
Canal Company, that citizens whose rights would be affected adversely
by a compact are not parties to a compact and that they consequently can
have no direct involvement in a compact’s termination.'”

5.19 COMPARISON OF UNIFORM STATE LAWS AND
INTERSTATE COMPACTS

The term “uniform state law” usually refers to a law drafted and recom-
mended by the National Conference of Commissioners on Uniform State
Laws (NCCUSL), although the term is occasionally used to refer to laws
originating elsewhere. The Conference, formed in 1892 upon the recom-
mendation of the American Bar Association, is a non-governmental
body. The Conference primarily works on private civil law and is most
widely known for its work on the Uniform Commercial Code. Since
1892, the Conference has produced more than 200 recommended laws in
areas such as commercial law, family or domestic relations law, estates,
probate and trusts, real estate, implementation of full faith and credit,
interstate enforcement of judgments, and alternative dispute resolution.
There are numerous uniform acts that have been adopted by large

15 Georgetown v. Alexander Canal Company. 37 U.S. 91 at 95-96. 1838.
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numbers of states, including the Uniform Anatomical Gift Act, the
Uniform Fraudulent Transfer Act, the Uniform Interstate Family Support
Act, the Uniform Enforcement of Foreign Judgments Act, and the
Uniform Transfers to Minors Act.

There is some resemblance between an interstate compact and a uni-
form state law. Both, for example, entail enactment of identical statutes
by a group of states. An interstate compact encompassing all 50 states
and the District of Columbia and a uniform state law enacted by the same
51 jurisdictions each has the effect of establishing national policy. There
are, however, a number of important differences.

First, the goal of a uniform state law is, almost always, enactment of
the identical statute by all states. Many interstate compacts are inherent-
ly limited to particular geographic areas (e.g., the Port of New York
Authority Compact, the Arkansas River Compact, and the Great Lakes
Basin Compact) or to states that are engaged in particular activities (e.g.,
the Interstate Oil Compact and the Multistate Lottery Agreement).

Second, the effective date of a uniform state law is typically not con-
tingent on identical legislation being passed in any other state. A uniform
state law generally takes effect in each state as soon as each state enacts
it. That is, a uniform state law stands alone and is not coordinated with
the identical laws that other states may, or may not, pass. If it happens
that all 50 states enact a particular uniform state law, then the goal of
establishing a uniform policy for the entire country is achieved. If a sub-
stantial fraction of the states enact a uniform state law, then the goal of
uniformity is partially achieved. If only one state enacts a uniform state
law, that particular statute serves as the law of that state on the subject
matter involved. In contrast, the effective date of a compact is almost
always contingent on the enactment by some specified number or some
specified combination of states. The reason for this is that states are apt
to enter into interstate compacts in order to obtain some benefit that can
be obtained only by cooperative and coordinated action with one or more
sister states.

Third, although the goal of the National Conference of
Commissioners on Uniform State Laws is that identical laws be adopted
in all states, it is very common for individual states to amend the
Conference’s recommended statute in response to local pressures. If
the changes are not major, the Conference’s goal of uniformity may
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nonetheless be substantially (albeit not perfectly) achieved. In contrast,
adoption of a compact requires a meeting of minds. Because an interstate
compact is a contract, each party that desires to adhere to an interstate
compact must enact identical wording (except for insubstantial differ-
ences such as numbering and punctuation). Variations in substance are
not allowed.

Fourth, and most importantly, a uniform state law does not establish
a contractual relationship among the states involved. When a state enacts
a uniform state law, it undertakes no obligations to other states. The
enacting state merely seeks the benefits associated with uniform treat-
ment of the subject matter at hand. Each state’s legislature may repeal or
amend a uniform state law at any time, at its own pleasure and conven-
ience. There is no procedure for withdrawal (or advance notice for with-
drawal) in a uniform state law. A uniform state law does not create any
new legal entity, and therefore there is no legal entity from which to
withdraw. In contrast, an interstate compact establishes a contractual
relationship among its party states. Once a state enters into a compact, it
is legally bound to the compact’s terms, including the compact’s specified
restrictions and procedures for withdrawal and the compact’s specified
procedure for termination of the compact as a whole.

5.20 COMPARISON OF FEDERAL MULTI-STATE COMMISSIONS AND
INTERSTATE COMPACTS

Federal multi-state commissions bear some resemblance to the commis-

sions that are established by some interstate compacts. There are, how-

ever, a number of important differences between federally created multi-

state commissions and interstate compacts.

In 1879, Congress first recognized the need for a governmental body
in a multi-state region by establishing the Mississippi River Commission.
The enabling statute directed the Commission to deepen channels;
improve navigation safety; prevent destructive floods; and promote com-
merce, the postal system, and trade. The Commission’s original members
were three officers of the U.S. Army Corps of Engineers, one member of
the U.S. Coast and Geodetic Survey, and three citizen members, including
two civil engineers. Commission members are nominated by the
President, subject to the Senate’s advice and consent.

In a similar vein, the Water Resources Planning Act of 1965
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authorizes the President, at the request of the concerned governors, to
establish other river basin commissions. Such commissions have been
created for the Ohio River and Upper Mississippi River basin.

The most well-known multi-state commission—the Tennessee Valley
Authority—was created by Congress in 1933. The TVA operates in an area
encompassing parts of seven states. Its purposes are to promote agricul-
tural and industrial development, control floods, and improve navigation
on the Tennessee River. The President appoints, with the Senate’s advice
and consent, three TVA commissioners for nine-year terms. The creation
of the TVA is credited to populist Senator George Norris of Nebraska,
who conducted a crusade for many years against the high rates charged
by electric utility companies. Aside from the benefits to the states in the
Tennessee Valley, Norris and his supporters argued that the cost of TVA-
generated electricity would serve as a yardstick for evaluating the rates
charged by private power companies elsewhere in the country.

Although the TVA possesses broad powers to develop the river basin,
the authority has largely concentrated its efforts on dams and channels,
fertilizer research, and production of electricity. The TVA is generally
credited with achieving considerable success in its flood control, land
and forest conservation, and river-management activities. At the same
time, the TVA has engendered considerable controversy over the years in
a number of areas.

There are several differences between federal multi-state commis-
sions and the commissions that are established by interstate compacts.

First, federal multi-state commissions are entirely creatures of the
federal government. The states play no official role in enacting the
enabling legislation establishing such bodies. In contrast, each state
makes its own decision as to whether to enact an interstate compact.

Second, although state officials often provide advice on appointments
to federal multi-state commissions, the appointing authority for members
of a federal multi-state commissions is entirely federal (i.e., the President).
In contrast, the members of a commission established by an interstate
compact are typically appointed by the states (e.g., by the Governors).

5.21 FUTURE OF INTERSTATE COMPACTS
In recent years, Congress has, with increasing frequency, exercised its
preemption powers to remove regulatory authority totally or partially
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from the states. This tendency is responsible for the decrease in the
number of new regulatory compacts since the mid 1960s.* For example,
the Mid-Atlantic States Air Pollution Control Compact was entered into
by Connecticut, New Jersey, and New York; however, Congress did not
consent to the compact and instead enacted the Air Quality Act of 1967,'
preempting state regulatory authority over air pollution abatement.

There are countervailing tendencies. Economic interest groups fre-
quently lobby for the establishment of regulatory compacts among states,
arguing that coordinated action by the states is sufficient to solve a par-
ticular problem.

It is reasonable to predict that increasing urban sprawl may someday
lead to an interstate compact that establishes an interstate city encom-
passing an urban area spread over two or more states. Although no such
interstate city has been created to date, the New Hampshire—Vermont
Interstate School Compact has been used to establish two interstate
school districts, each including a New Hampshire town and one or more
Vermont towns. In the same vein, Kansas and Missouri have entered into
a compact establishing a metropolitan cultural district governed by a
commission. The commission’s membership is determined by the number
of counties that decide to join the district. Eligible counties include one
with a population exceeding 300,000 that is adjacent to the state line, one
that contains a part of a city with a population exceeding 400,000, and one
that is contiguous to one of these.'®

5.22 PROPOSALS FOR INTERSTATE COMPACTS ON ELECTIONS
There have been suggestions, over the years, for using interstate com-
pacts in the field of elections.

The 1970 U.S. Supreme Court case of Oregon v. Mitchell was con-
cerned with congressional legislation to bring about uniformity among
state durational residency requirements for voters in presidential elec-
tions. In his opinion (partially concurring and partially dissenting),
Justice Potter Stewart pointed out that if Congress had not acted, the
states could have adopted an interstate compact to accomplish the same

106 Zimmerman, Joseph F. 2005. Congressional Preemption: Regulatory Federalism
Albany, NY: State University of New York Press.

107°81 Stat. 485.
108 114 Stat. 909.
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objective. Justice Stewart pointed out that a compact involving all the
states would, in effect, establish a nationwide policy on residency for
election purposes.'”

In the 1990s, Senator Charles Schumer of New York proposed a
bi-state interstate compact in which New York and Texas would pool
their electoral votes in presidential elections. Both states were (and still
are) non-competitive in presidential politics. Schumer observed that the
two states have almost the same number of electoral votes (currently 34
for Texas and 31 for New York) and regularly produce majorities of
approximately the same magnitude in favor of each state’s respective
dominant political party. The Democrats typically carry New York by
about 60%, and the Republicans typically carry Texas by about 60%. The
purpose of the proposed compact was to create a large super-state
(slightly larger than California) that would attract the attention of the
presidential candidates during presidential campaigns.

1% Oregon v. Mitchell. 400 U.S. 112 at 286-287. 1970.
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6 (The Agreement Among
the States to Elect the President
by National Popular Vote

This chapter

e summarizes the motivation for the authors’ proposal to
employ an interstate compact to change the system for
electing the President and Vice President of the United
States (section 6.1),

e presents the text of the authors’ proposal, namely the
“Agreement Among the States to Elect the President by
National Popular Vote” (section 6.2),

e explains the authors’ proposed compact (section 6.3),

e mentions federal legislation that might be enacted by
Congress in connection with the proposed interstate com-
pact (section 6.4), and

e discusses previous proposals for multi-state electoral legis-
lation (section 6.5).

6.1 MOTIVATION FOR THE PROPOSED INTERSTATE COMPACT
Chapter 1 of this book made the following points:

e Under the winner-take-all rule that is in nearly universal use
in the United States, all of a state’s electoral votes are con-
trolled by a statewide plurality of the popular votes. Under
this rule, a person’s vote is nearly worthless unless the voter
happens to live in a closely divided battleground state.

e Because only about 18 states are competitive in presidential
elections, voters in two-thirds of the states are ignored in
presidential elections.

e The existing winner-take-all system divides the nation’s
122,000,000 popular votes into 51 separate pools, thereby

243
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regularly manufacturing artificial electoral crises even when
the nationwide popular vote is not particularly close. In
the past six decades, there have been six presidential
elections in which a shift of a small number of votes in one
or two states would have elected (and in 2000, did elect)
a presidential candidate who lost the popular vote
nationwide.

¢ In about one election in 14, the existing system elects a can-
didate to the Presidency who did not win the nationwide
popular vote.

e The statewide winner-take-all system is the reason why pres-
idential voting does not matter in two thirds of the states,
artificial crises are regularly manufactured, and second-
place candidates are sometimes elected to the Presidency.

Chapter 2 established the following facts:

e The statewide winner-take-all system is established by state
law—not the U.S. Constitution or federal law.

e The U.S. Constitution gives each state the exclusive power
to choose the manner of choosing its presidential electors.
Unlike the states’ power to choose the manner of electing
U.S. Representatives and Senators, the states’ power to
choose the manner of allocating its electoral votes is not
subject to Congressional oversight.

The Founding Fathers did not design or advocate the cur-

rent system of electing the President. Instead, the current
system evolved over a period of decades as a result of polit-
ical considerations. The statewide winner-take-all rule was
used by only three states in the nation’s first presidential
election (1789). Because each state realized that it dimin-
ished its voice by dividing its electoral votes, the statewide
winner-take-all rule for the popular election of presidential
electors became the norm in the first five decades after the
Constitution’s ratification.

e Because the power to allocate electoral votes is exclusively
a state power and the statewide winner-take-all rule is
contained only in state statutes, a federal constitutional
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amendment is not necessary to change the existing state
laws specifying use of the statewide winner-take-all system.
The states have the constitutional power to change the cur-
rent system.

Chapter 3 analyzed the three most prominent approaches to presi-
dential election reform that have been proposed in the form of a federal
constitutional amendment, namely the fractional proportional allocation
of electoral votes, allocation of electoral votes by congressional district,
and direct nationwide popular election. Each of these three approaches
is analyzed in terms of three criteria:

e Accuracy: Would it ensure the election to the Presidency of
the candidate with the most popular votes nationwide?

e Competitiveness: Would it improve upon the current situ-
ation in which voters in two-thirds of the states are ignored
because they live in presidentially non-competitive states?

e Equality: Would every vote be equal?

Chapter 4 analyzed the two most prominent approaches to presiden-
tial election reform that can be unilaterally enacted without a federal con-
stitutional amendment and without action by Congress, namely the
whole-number proportional approach and the congressional-district
approach.

Chapters 3 and 4 reached the conclusion that nationwide popular
election of the President is the only approach that satisfies the criteria of
accuracy, competitiveness, and equality.

Chapter 5 provided background on interstate compacts and made the
following points:

¢ Interstate compacts are specifically authorized by the U.S.
Constitution as a means by which the states may act in con-
cert to address a problem.

¢ There are several hundred interstate compacts in existence,
covering a wide variety of topics.

¢ An interstate compact is enacted in the same manner as a
state law—that is, by a legislative bill receiving gubernatori-
al approval (or sufficient legislative support to override a
gubernatorial veto) or by the citizen-initiative process (in
states having this process).
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e Interstate compacts typically address problems that can-
not be solved unilaterally, but that can be solved by
coordinated action. Accordingly, a compact almost always
takes effect on a contingent basis—that is, the compact does
not take effect until it is enacted by a specified number or
combination of states that are sufficient to achieve the com-
pact’s goals.

e There are no constitutional restrictions on the subject mat-
ter of interstate compacts (other than the implicit limitation
that the compact’s subject matter must be among the pow-
ers that the states are permitted to exercise).

e An interstate compact has the force and effect of statutory
law in the states belonging to the compact. The provisions of
an interstate compact bind all state officials with the same
force as all other state laws. The provisions of a compact are
enforceable in court in the same way that any other state law
is enforceable—that is, a court may compel a state official to
execute the provisions of a compact (by mandamus), and a
court may enjoin a state official from violating a compact’s
provisions (by injunction).

e An interstate compact is a binding contractual arrangement
among states involved. The U.S. Constitution prohibits
states from impairing the obligations of any contract, includ-
ing interstate compacts. Thus, each state belonging to an
interstate compact is assured that its sister states will per-
form their obligations under the compact.

e Because a compact is a contract, the provisions of an inter-
state compact take precedence over any conflicting law of
any state belonging to the compact. As long as a state
remains a party to a compact, it may not enact a law in con-
flict with its obligations under the compact. That is, the pro-
visions of an interstate compact take precedence over a con-
flicting law—even if the conflicting law is enacted after the
state enters into the compact.

A state may withdraw from an interstate compact in accor-

dance with the provisions for withdrawal contained in the

compact.
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The authors’ proposal, namely an interstate compact entitled the
“Agreement Among the States to Elect the President by National Popular
Vote,” would not become effective in any state until it is enacted by states
collectively possessing a majority of the electoral votes (that is, 270 of the
538 electoral votes).

The proposed compact does not change a state’s internal procedures
for operating a presidential election. After the 50 states and the District
of Columbia certify their popular vote counts for President in the usual
way, a grand total of popular votes would be calculated by adding up the
popular vote count from all 51 jurisdictions.

The Electoral College would remain intact under the proposed com-
pact. The compact would simply change the Electoral College from an
institution that reflects the voters’ state-by-state choices (or, in the case
of Maine and Nebraska, district-wide choices) into a body that reflects
the voters’ nationwide choice. Specifically, the proposed compact would
require that each member state award its electoral votes to the presiden-
tial candidate who received the largest number of popular votes in all 50
states and the District of Columbia. Because the compact would become
effective only when it encompasses states collectively possessing a
majority of the electoral votes, the presidential candidate receiving the
most popular votes in all 50 states and the District of Columbia would be
guaranteed enough electoral votes in the Electoral College to be elected
to the Presidency.

Note that every state’s popular vote is included in the nationwide
total regardless of whether it is a member of the compact. Membership in
the compact is not required for the popular votes of a state to count.

Note also that the political complexion of the particular states
belonging to the compact does not affect the outcome—that is, the pres-
idential candidate receiving the most popular votes in all 50 states and the
District of Columbia is assured sufficient electoral votes to be elected to
the Presidency.

6.2 TEXT OF THE PROPOSED COMPACT

This section presents the entire text (888 words) of the proposed
“Agreement Among the States to Elect the President by National Popular
Vote.”
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ARTICLE I-MEMBERSHIP

Any State of the United States and the District of Columbia may become a mem-
ber of this agreement by enacting this agreement.

ARTICLE I1-RIGHT OF THE PEOPLE IN MEMBER STATES TO VOTE FOR PRESIDENT AND VICE
PRESIDENT

I-1

Each member state shall conduct a statewide popular election for President and
Vice President of the United States.

ARTICLE 1lI-MANNER OF APPOINTING PRESIDENTIAL ELECTORS IN MEMBER STATES

-1

Prior to the time set by law for the meeting and voting by the presidential elec-
tors, the chief election official of each member state shall determine the num-
ber of votes for each presidential slate in each State of the United States and
in the District of Columbia in which votes have been cast in a statewide popular
election and shall add such votes together to produce a “national popular vote
total” for each presidential slate.

-2

The chief election official of each member state shall designate the presidential
slate with the largest national popular vote total as the “national popular vote
winner.”

-3

The presidential elector certifying official of each member state shall certify the
appointment in that official’s own state of the elector slate nominated in that
state in association with the national popular vote winner.

-4

At least six days before the day fixed by law for the meeting and voting by the
presidential electors, each member state shall make a final determination of
the number of popular votes cast in the state for each presidential slate and
shall communicate an official statement of such determination within 24 hours
to the chief election official of each other member state.

-5

The chief election official of each member state shall treat as conclusive an offi-
cial statement containing the number of popular votes in a state for each presi-
dential slate made by the day established by federal law for making a state’s
final determination conclusive as to the counting of electoral votes by Congress.

-6

In event of a tie for the national popular vote winner, the presidential elector cer-
tifying official of each member state shall certify the appointment of the elector
slate nominated in association with the presidential slate receiving the largest
number of popular votes within that official’s own state.

-7

If, for any reason, the number of presidential electors nominated in a member
state in association with the national popular vote winner is less than or greater
than that state’s number of electoral votes, the presidential candidate on the
presidential slate that has been designated as the national popular vote winner
shall have the power to nominate the presidential electors for that state and
that state’s presidential elector certifying official shall certify the appointment
of such nominees.

-8

The chief election official of each member state shall immediately release to
the public all vote counts or statements of votes as they are determined or
obtained.
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-9

This article shall govern the appointment of presidential electors in each mem-
ber state in any year in which this agreement is, on July 20, in effect in states
cumulatively possessing a majority of the electoral votes.

ARTICLE IV—-OTHER PROVISIONS

V-1

This agreement shall take effect when states cumulatively possessing a majori-
ty of the electoral votes have enacted this agreement in substantially the same
form and the enactments by such states have taken effect in each state.

V-2

Any member state may withdraw from this agreement, except that a withdrawal
occurring six months or less before the end of a President’s term shall not
become effective until a President or Vice President shall have been qualified to
serve the next term.

IV-3

The chief executive of each member state shall promptly notify the chief execu-
tive of all other states of when this agreement has been enacted and has taken
effect in that official’s state, when the state has withdrawn from this agree-
ment, and when this agreement takes effect generally.

V-4

This agreement shall terminate if the electoral college is abolished.

IV-5

If any provision of this agreement is held invalid, the remaining provisions shall
not be affected.

ARTICLE V—DEFINITIONS

V-1

For purposes of this agreement,
“chief executive” shall mean the Governor of a State of the United States or
the Mayor of the District of Columbia;

“elector slate” shall mean a slate of candidates who have been nominated in
a state for the position of presidential elector in association with a presiden-
tial slate;

“chief election official” shall mean the state official or body that is author-
ized to certify the total number of popular votes for each presidential slate;

“presidential elector” shall mean an elector for President and Vice President
of the United States;

“presidential elector certifying official” shall mean the state official or body
that is authorized to certify the appointment of the state’s presidential elec-
tors;

“presidential slate” shall mean a slate of two persons, the first of whom has
been nominated as a candidate for President of the United States and the
second of whom has been nominated as a candidate for Vice President of
the United States, or any legal successors to such persons, regardless of
whether both names appear on the ballot presented to the voter in a particu-
lar state;

V-7

“state” shall mean a State of the United States and the District of Columbia;
and

V-8

“statewide popular election” shall mean a general election in which votes are
cast for presidential slates by individual voters and counted on a statewide
basis.
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6.3 EXPLANATION OF THE PROPOSED COMPACT
6.3.1 Explanation of Article I-Membership

Article I of the compact identifies the compact’s prospective parties,
namely the 51 jurisdictions that are currently entitled to appoint presi-
dential electors under the U.S. Constitution. These 51 jurisdictions
include the 50 states and the District of Columbia (which acquired the
right to appoint presidential electors under terms of the 23rd
Amendment). Elsewhere in the compact, the uncapitalized word “state”
(defined in article V of the compact) refers to any of these 51 jurisdic-
tions. The term “member state” refers to a jurisdiction where the com-
pact has been enacted into law and is in effect.

6.3.2 Explanation of Article II—Right of the People in Member
States to Vote for President and Vice President

Article II of the compact mandates a popular election for President and

Vice President in each member state.

“Each member state shall conduct a statewide popular elec-
tion for President and Vice President of the United States.”

The term “statewide popular election” is defined in article V of the
compact as

“a general election at which votes are cast for presidential
slates by individual voters and counted on a statewide basis.”

From the perspective of the operation of the compact, this clause
establishes an essential precondition for a nationwide popular vote for
President and Vice President, namely that there will be popular votes to
count. As discussed in detail in section 2.2, the people of the United
States have no federal constitutional right to vote for President and Vice
President. The people have acquired the privilege to vote for President
and Vice President as a consequence of legislative action by their respec-
tive states. Moreover, except in Colorado, the people have no state con-
stitutional right to vote for President and Vice President, and the existing
privilege may be withdrawn at any time merely by passage of a state law.
Indeed, state legislatures chose the presidential electors in a majority of
the states participating in the nation’s first presidential election (1789).
Moreover, state legislatures have changed the rules for voting for
President for purely political reasons. For example, just prior to the 1800
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presidential election, the Federalist-controlled legislatures of
Massachusetts and New Hampshire—fearing Jeffersonian victories in the
popular votes in their states—repealed existing state statutes allowing
the people to vote for presidential electors and vested that power in
themselves. Article II of the compact precludes the state legislature of a
member state from doing this.

Because an interstate compact is a contractual obligation among the
member states, the provisions of a compact take precedence over any
conflicting law of any member state. This principle applies regardless of
when the conflicting law may have been enacted.! Thus, once a state
enters into an interstate compact and the compact takes effect, the state
is bound by the terms of the compact as long as the state remains in the
compact. Because a compact is a contract, a state must remain in an
interstate compact until the state withdraws from the compact in accor-
dance with the compact’s terms for withdrawal. Thus, in reading each
provision of a compact, the reader may find it useful to imagine that every
section of the compact is preceded by the words

“Notwithstanding any other provision of law in the member
state, whether enacted before or after the effective date of
this compact, ... .”

Thus, as long as a state remains in the compact, article II of the com-
pact establishes the right of the people in each member state to vote for
President and Vice President.

Article II of the compact also requires continued use by member
states of another feature of presidential voting that is an essential pre-
condition for a nationwide popular vote for President and Vice President
(and that is currently in universal use by the states). Specifically, article
II of the compact requires that member states continue to use the short
presidential ballot (section 2.2.6) in which the voter is presented with a
choice among “presidential slates” containing a specifically named presi-
dential nominee and a vice-presidential nominee.? The term “presidential

! Council of State Governments. 2003. Interstate Compacts and Agencies 20083.
Lexington, KY: The Council of State Governments. Page 6.

% This clause does not prevent a presidential candidate from running with more than one
vice-presidential nominee. In 2004, for example, Ralph Nader appeared on the ballot in
New York as the presidential nominee of the Independence Party with Jan D. Pierce as
his vice-presidential nominee. He simultaneously appeared on the New York ballot as the
presidential nominee of the Peace and Justice Party with Peter Miguel Camejo as his
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slate” is defined in article V of the compact as

“a slate of two persons, the first of whom has been nominat-
ed as a candidate for President of the United States and the
second of whom has been nominated as a candidate for Vice
President of the United States, or any legal successors to
such persons ....”

The continued use of the short presidential ballot is an essential pre-
condition for a nationwide popular vote because it permits the aggrega-
tion, from state to state, of the popular votes that have been cast for var-
ious presidential slates. If, for example, the voters in a particular state
cast separate votes for individual presidential electors (say, in the manner
shown in the 1964 Vermont ballot shown in figure 2.1 and discussed in
section 2.2.6 or the 1960 Alabama ballot shown in figure 2.13 and dis-
cussed in section 2.11), the winning presidential electors from that state
would each inevitably have a different vote count. Thus, there would not
be any single number available to add into the nationwide tally being
accumulated by the presidential slates running in the remainder of the
country.

6.3.3 Explanation of Article Ill—Manner of Appointing Presidential
Electors in Member States
Article III of the compact prescribes the manner by which each state
would appoint its presidential electors under the compact. Article IIT
establishes the mechanics for a nationwide popular election. The first
three clauses of article III are the main clauses for implementing nation-
wide popular election of the President and Vice President.
The first clause of article III of the compact provides:

“Prior to the time set by law for the meeting and voting by the
presidential electors, the chief election official of each mem-
ber state shall determine the number of votes for each presi-
dential slate in each State of the United States and in the
District of Columbia in which votes have been cast in a
statewide popular election and shall add such votes together

vice-presidential nominee. There were, necessarily, two different lists of 31 nominees for
presidential elector associated with each of the two Nader “presidential slates” in New
York in 2004. Existing New York law treated and counted Nader’s Independence Party
votes separately from Nader’s Peace and Justice Party votes. That is, there were two dif-
ferent Nader “presidential slates” in New York in 2004.
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to produce a ‘national popular vote total’ for each presiden-
tial slate.”

The phrase “the time set by law for the meeting and voting by the
presidential electors” refers to the federal law (title 3, chapter 1, section
7 of the United States Code) providing:

“The electors of President and Vice President of each State
shall meet and give their votes on the first Monday after the
second Wednesday in December next following their appoint-
ment at such place in each State as the legislature of such
State shall direct.”

In 2004, the federally designated day for the meeting of the Electoral
College was Monday, December 13.

The term “chief election official” used throughout the compact is
defined in article V of the compact as

“the state official or board that is authorized to certify the
total number of popular votes cast for each presidential
slate.”

In most states, the “chief election official” is the Secretary of State or the
state canvassing board.

The first clause of article III of the compact requires that the chief
election official obtain statements showing the number of popular votes
cast for each presidential slate in each state. Then, this clause requires
that the popular votes for each presidential slate from all the states
be added together to yield a “national popular vote total” for each
presidential slate.

Because the purpose of the compact is to achieve a nationwide pop-
ular vote for President and Vice President, the popular vote counts from
all 50 states and the District of Columbia are included in the “national
popular vote total” regardless of whether the jurisdiction is a member of
the compact. That is, the compact counts the popular votes from member
states on an equal footing with those from non-member states.

Popular votes can, however, only be counted from non-member
states if there are popular votes available to count. As already mentioned,
Article IT of the compact guarantees that each member state will produce
a popular vote count because it requires member states to allow their
voters to vote for President and Vice President in a “statewide popular
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election.” Even though all states currently permit their voters to vote for
presidential electors in a “statewide popular election,” non-member
states are, of course, not bound by the compact. In the unlikely event that
anon-member state were to take the presidential vote away from its own
people (as Massachusetts and New Hampshire did, for partisan political
reasons, prior to the 1800 presidential election), there would be no popu-
lar vote count available from such a state.

Similarly, in the unlikely event that a non-member state were to
remove the names of the presidential nominees and vice-presidential
nominees from the ballot and present the voters only with names of
unpledged candidates for presidential elector (such as the 1960 Alabama
ballot shown in figure 2.13 and discussed in section 2.11), there would be
no way to associate the vote counts of the various unpledged presidential
electors with the nationwide tally being accumulated by any regular
“presidential slate” running in the rest of the country.

The compact addresses the above two unlikely possibilities by spec-
ifying that the popular votes that are to be aggregated to produce the
“national popular vote total” are those that are

“... cast for each presidential slate in each State of the United
States and in the District of Columbia in which votes have
been cast in a statewide popular election....” [Emphasis
added]

The purpose of the second clause of article III of the compact is to
identify the winner of the presidential election:

“The chief election official of each member state shall desig-
nate the presidential slate with the largest national popular

’”

vote total as the ‘national popular vote winner.

The third clause of article III of the compact guarantees that the
“national popular vote winner” will end up with a majority of the electoral
votes in the Electoral College.

“The presidential elector certifying official of each member
state shall certify the appointment in that official’s own state
of the elector slate nominated in that state in association with
the national popular vote winner.”

The third clause of article III of the compact refers to the “presiden-
tial elector certifying official” rather than the “chief election official”
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because these two officials are not the same in every state. For example,
in some states, the “presidential elector certifying official” is an official or
entity that is not otherwise involved in the administration of elections
(e.g., the Governor or the Superior Court). The term “presidential elector
certifying official” is defined in article V of the compact.

For purposes of illustration, suppose that the compact was in effect
in 2004, and that Colorado was a member of the compact in 2004, and that
the Republican presidential slate received the most popular votes in all 50
States and the District of Columbia (as was the case in the 2004 presi-
dential election). In that event, the Colorado Secretary of State would
declare the nine presidential electors who had been nominated by the
Colorado Republican Party to be elected as Colorado’s members of the
Electoral College.

Because the purpose of the compact is to implement a nationwide
popular election of the President and Vice President, it is the national
vote total—not each state’s separate statewide vote count—that would
determine the national winner. Under the compact, the Electoral College
would reflect the nationwide will of the voters—not the voters’ separate
statewide wills. Thus, the presidential electors nominated by the
Republican Party in all states belonging to the compact would have won
election as members of the Electoral College in their states. If Colorado
voters had favored the Kerry-Edwards slate in 2004, the presidential elec-
tors nominated by the Republican Party in Colorado, for example, still
would have won election as members of the Electoral College in
Colorado in 2004 because the specific purpose of the compact is to award
enough electoral votes to win the Presidency to the presidential candi-
date with the most votes nationwide.

Because the compact becomes effective only when it encompasses
states collectively possessing a majority of the electoral votes (i.e., 270 or
more of the 538 electoral votes), the presidential slate receiving the most
popular votes in all 50 States and the District of Columbia is guaranteed
at least 270 electoral votes when the Electoral College meets in mid-
December. Given the fact that the Bush-Cheney presidential slate
received about 3,500,000 more popular votes in the 50 States and the
District of Columbia in 2004 than the Kerry-Edwards slate, the compact
would have guaranteed the Bush-Cheney slate a majority of the electoral
votes in the Electoral College. Under the compact, the Bush-Cheney slate
would have received a majority of the electoral votes even if 59,393 Bush
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voters in Ohio had switched to Kerry in 2004 thereby giving Kerry a plu-
rality of the popular votes in Ohio. In contrast, under the present system,
if Kerry had carried Ohio, Kerry would have received all of Ohio’s 20 elec-
toral votes and Kerry would have been elected to the Presidency with 272
electoral votes (to Bush’s 266).

The first three clauses of article III of the compact are the main claus-
es for implementing nationwide popular election of the President and
Vice President. The remaining clauses of article III of the compact deal
with administrative matters and technical issues.

The fourth clause of article III of the compact requires the timely
issuance by each of the compact’s member states of an “official state-
ment” of the state’s “final determination” of its presidential vote.

“At least six days before the day fixed by law for the meeting
and voting by the presidential electors, each member state
shall make a final determination of the number of popular
votes cast in the state for each presidential slate and shall
communicate an official statement of such determination
within 24 hours to the chief election official of each other
member state.”

The particular deadline in this clause corresponds to the deadline
contained in the “safe harbor” provision of federal law (section 5 of title
3, chapter 1 of the United States Code). The phrase “final determination”
in this clause corresponds to the term used in the “safe harbor” provision.
Section 5 provides:

“If any State shall have provided, by laws enacted prior to the
day fixed for the appointment of the electors, for its final
determination of any controversy or contest concerning the
appointment of all or any of the electors of such State, by
judicial or other methods or procedures, and such determi-
nation shall have been made at least six days before the time
fixed for the meeting of the electors, such determination
made pursuant to such law so existing on said day, and made
at least six days prior to said time of meeting of the electors,
shall be conclusive, and shall govern in the counting of the
electoral votes as provided in the Constitution, and as here-
inafter regulated, so far as the ascertainment of the electors
appointed by such State is concerned.”
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The federally established “safe harbor” date for the 2004 presidential
election was Monday December 6, 2004.

The fourth clause of article III of the compact, in effect, mandates
each member state to comply with the “safe harbor” deadline. As a prac-
tical matter, this clause is merely a backstop because the vast majority of
states already have specific state statutory deadlines for certifying the
results of presidential elections, and these existing statutory deadlines
come earlier than the federal “safe harbor” date (appendix T). This clause
is a backstop for the additional reason that the U.S. Supreme Court in
Bush v. Gore effectively treated the “safe harbor” date as a deadline for a
state’s “final determination” of its presidential election results.?

The word “communicated” in the fourth clause of article III of the
compact is intended to permit transmission of the “official statement” by
secure electronic means that may become available in the future (rather
than, say, physical delivery of the official statement by an overnight couri-
er service).

The fifth clause of article III of the compact provides:

“The chief election official of each member state shall treat as
conclusive an official statement containing the number of
popular votes in a state for each presidential slate made by
the day established by federal law for making a state’s final
determination conclusive as to the counting of electoral votes
by Congress.”

When the joint session of Congress counts the electoral votes on
January 6th as provided in title 3, chapter 1, section 15 of the United
States Code, each state’s own “final determination” of its vote is consid-
ered “conclusive” as to the counting of electoral votes by Congress if it
was finalized by the date established in the “safe harbor” provision of fed-
eral law (title 3, chapter 1, section 5). This section makes each state’s
(and, in particular, each non-member state’s) final determination of its
popular vote similarly “conclusive” when the chief election officials of the
compact’s member states add up the national popular vote under the
terms of the compact.

The sixth clause of article III of the compact deals with the highly
unlikely event of a tie in the national popular vote count:

3 Bush v. Gore. 531 U.S. 98. 2000.
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“In event of a tie for the national popular vote winner, the
presidential elector certifying official of each member state
shall certify the appointment of the elector slate nominated in
association with the presidential slate receiving the largest
number of popular votes within that official’'s own state.”

The purpose of the seventh clause of article III of the compact is to
ensure that the presidential slate receiving the most popular votes nation-
wide gets what it is entitled to—namely 100% of the electoral votes of
each member state.

“If, for any reason, the number of presidential electors nomi-
nated in a member state in association with the national popu-
lar vote winner is less than or greater than that state’s number
of electoral votes, the presidential candidate on the presiden-
tial slate that has been designated as the national popular vote
winner shall have the power to nominate the presidential elec-
tors for that state and that state’s presidential elector certifying
official shall certify the appointment of such nominees.”

The seventh clause of article III of the compact addresses six poten-
tial situations that might prevent the national popular vote winner from
receiving all of the electoral votes from a member state. These situations
arise because of gaps and ambiguities in the widely varying language of
state election laws concerning presidential elections.

First, the winning presidential slate might not be on the ballot in a
particular member state. Presidential candidates (particularly third-party
candidates) frequently fail to get on the ballot in a particular state
because they did not comply with the state’s ballot-access requirements
(or perhaps did not even attempt to be on the ballot in a particular state).
If a presidential candidate were to win the popular vote nationally with-
out having qualified to be the ballot in a particular state belonging to the
compact, there would no official slate of presidential electors “nominat-
ed in association with” the “national popular vote winner” in that partic-
ular member state. The remedy for this situation (and each of the other
situations described below) is to employ the concept behind the current
law for choosing presidential electors in Pennsylvania. Under current
Pennsylvania law, each presidential nominee directly nominates the
presidential electors who will run in association with the nominee’s
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presidential slate in Pennsylvania. Thus, under the seventh clause of arti-
cle III of the compact, the unrepresented presidential candidate would
have the power to nominate the presidential electors for the state
involved. The state’s presidential elector certifying official would then
certify the appointment of the candidate’s choices for presidential elec-
tor. Note that the nomination of the presidential electors would, in this
situation, come after the November voting (i.e., after the presidential
slate involved had won the nationwide popular vote and had been
declared to be the “national popular vote winner”).

Second, no presidential electors may be “nominated in association
with” the winning presidential slate in a particular member state because
of some unforeseen situation that might arise under the language of state
election codes. The Republican National Committee scheduled the 2004
Republican National Convention somewhat later than usual. In particular,
the convention was scheduled to be held after Alabama’s statutory dead-
line for each political party to file the name of its presidential and vice-
presidential nominees with state officials. The scheduling of the conven-
tion created the possibility that there would be no Republican presiden-
tial slate on the Alabama ballot in 2004. The problem was satisfactorily
resolved when the Alabama legislature agreed to pass special legislation
in early 2004 to change the state law.

Third, a full slate of presidential electors may not be nominated in
association with the winning presidential slate in a particular member
state. For example, in 2004, Congressman Sherrod Brown was nominat-
ed as a Democratic presidential elector in Ohio. Brown was ineligible to
be a presidential elector because the U.S. Constitution provides:

“No Senator or Representative, or Person holding an Office of
Trust or Profit under the United States, shall be appointed an
Elector.”

* The method of direct appointment of presidential electors by the presidential nominee
is regularly used in Pennsylvania. Section 2878 of the Pennsylvania election code pro-
vides: “The nominee of each political party for the office of President of the United
States shall, within thirty days after his nomination by the National convention of such
party, nominate as many persons to be the candidates of his party for the office of pres-
idential elector as the State is then entitled to.”

5 U.S. Constitution. Article II, section 1, clause 2.
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Although Brown submitted his resignation and the Ohio Democratic
Party nominated a replacement, some contended that Ohio’s procedure
for filling a vacancy among the list of nominees for presidential elector
did not permit naming a replacement in this case because there had been
no legal nomination for Brown’s position in the first place and hence no
vacancy to fill. This contention remained unresolved because Kerry did
not carry Ohio in 2004.

Fourth, the possibility exists that more presidential electors might be
nominated in association with a presidential candidate than the state is
entitled to send to the Electoral College. Fusion voting (section 2.10) cre-
ates the possibility that two or more competing slates of presidential elec-
tors could be nominated in association with the same presidential slate.

At the present time, fusion voting is routinely and widely used in only
one state—New York. Because fusion voting is so routinely used in New
York, the procedures for handling fusion voting in connection with presi-
dential elector slates are well established. In 2004, for example, voters in
New York had the opportunity to vote for the Bush-Cheney presidential
slate on either the Republican Party line or the Conservative Party line
(as shown by the voting machine face in figure 2.11). The political parties
sharing a presidential nominee in New York nominate a common slate of
presidential electors. Thus, the Republican and Conservative parties
nominated the same slate of 31 presidential electors for the 2004 presi-
dential election. The popular votes cast for Bush-Cheney on the
Republican and Conservative lines were added together and treated as
votes for all 31 Republican-Conservative candidates for the position of
presidential elector. The popular votes cast for Kerry-Edwards on the
Democratic Party line and the Working Families Party line were similarly
aggregated and attributed to the common Kerry-Edwards slate of presi-
dential electors. In 2004, the Kerry-Edwards presidential slate received
the most popular votes in New York and therefore became entitled to all
of New York’s 31 electoral votes. The common Kerry-Edwards slate of 31
presidential electors was therefore declared to be elected to the Electoral
College in New York. New York’s 2004 Certificate of Ascertainment
(appendix H) shows this aggregation.

Fusion voting is, however, permissible at the present time under
the laws of a dozen and a half other states under various circum-
stances. Moreover, fusion voting proposals are currently under active
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consideration in several other states. The laws of states where fusion is
not routinely used would almost certainly lead to situations in which two
competing elector slates are nominated under the banner of the same
presidential slate.

Fifth, there is another way in which more presidential electors might
be nominated in association with a particular presidential candidate than
the state is entitled to send to the Electoral College. In states permitting
presidential write-ins (section 2.8), it is possible for different slates of
presidential electors to be written in by the voters in association with the
same write-in presidential slate. Thus, a situation akin to fusion might
arise in those states in connection with presidential write-ins.

Sixth, in some states permitting presidential write-ins, it is possible
that an insufficient number of presidential electors may be nominated
in association with a particular presidential slate. For example,
the Minnesota election code does not specifically require that a full
slate of presidential electors be identified at the time of the advance
filing of write-in slates (section 2.8). In fact, it requires advance filing
of the name of only one presidential elector even though Minnesota has
10 electoral votes.” Moreover, voters in Minnesota may cast write-in votes
for President without advance filing.

The eighth clause of article III of the compact enables the public, the
press, and political parties to closely monitor the implementation of the
compact within each member state:

“The chief election official of each member state shall imme-
diately release to the public all vote counts or statements of
votes as they are determined or obtained.”

The unmodified term “statements” is intended to refer to both “offi-
cial statements” of a state’s “final determination” of its presidential vote
(the fourth clause of article III of the compact) and any intermediate
statements that the chief election official may obtain or consider at any
time during the process of determining a state’s presidential vote. The
unmodified term “statement” is also intended to encompass the variety of
types of documentation that may arise under the various practices and

% There was a statewide ballot proposition in 2002 in Alaska on fusion voting. The propo-
sition was defeated.

" Minnesota election law. Section 204B.09, subdivision 3.
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procedures of the states for officially recording and reporting their pres-
idential votes. The Certificate of Ascertainment issued by the state in
accordance with federal law,® for example, would be considered to be a
“statement.”

Because time is severely limited prior to the constitutionally mandat-
ed meeting of the Electoral College in mid-December, the term “immedi-
ately” is intended to eliminate any delays that might otherwise apply to
the release of information by a public official under general public-dis-
closure laws.

The ninth clause of article III of the compact provides:

“This article shall govern the appointment of presidential
electors in each member state in any year in which this agree-
ment is, on July 20, in effect in states cumulatively possessing
a majority of the electoral votes.”

This “governing” clause operates in conjunction with the first clause
of article IV of the compact relating to the date when the compact as a
whole first comes into effect:

“This agreement shall take effect when states cumulatively
possessing a majority of the electoral votes have enacted this
agreement in substantially the same form and the enactments
by such states have taken effect in each state.”

The ninth clause of article Ill—the “governing” clause—employs the
date of July 20 of a presidential election year because the six-month peri-
od starting on this date contains the following six important events relat-
ing to presidential elections:

e the national nominating conventions,’

e the fall general election campaign period,

e election day on the Tuesday after the first Monday in
November,

e the meeting of the Electoral College on the first Monday
after the second Wednesday in December,

8 Title 3, chapter 1, section 6 of the United States Code deals with issuance of Certificates
of Ascertainment by the states (and is discussed in section 2.4). See appendix A for the
provisions of the U.S. Constitution and appendix B for provisions of federal law relating
to presidential elections.

% All recent national nominating conventions of the major parties have met after
July 20.
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¢ the counting of the electoral votes by Congress on January
6, and

e the scheduled inauguration of the President and Vice
President for the new term on January 20.

The ninth clause of article III of the compact addresses the question of
whether article III governs the conduct of the presidential election in a par-
ticular year whereas the first clause of article V specifies when the compact
as a whole initially comes into effect. The importance of this distinction is
that it is theoretically possible that the compact could come into effect by
virtue of enactment by states possessing a majority of the votes in the
Electoral College (i.e., 270 or more of the 538 electoral votes), but that, at
some future time, the compacting states might no longer possess a majori-
ty of the electoral votes. The situation could arise in any of four ways.

First, a future federal census might reduce the number of electoral
votes possessed by the compacting states so that they no longer account
for a majority of the electoral votes. This could occur if the compacting
states happened to lose population relative to the remainder of the coun-
try. In that event, the compact provides that the compact as a whole
would remain in effect (because the compact would have come into ini-
tial effect under the first clause of article IV of the compact); however,
article III (the operative article in the compact) would then not “govern”
the next presidential election. If additional state(s) subsequently enacted
the compact—thereby raising the number of electoral votes possessed by
the compacting states above 270 by July 20 of a subsequent presidential
election year—article III of the compact would then again govern presi-
dential elections.”

As a second example, if one or more states withdrew from the com-
pact and thereby reduced the number of electoral votes possessed by the
remaining compacting states below 270 by July 20 of a presidential elec-
tion year, the compact as a whole would remain in effect, but article III
(the operative article in the compact) would not govern the next presi-
dential election.

As a third example, if a new state were admitted to the Union and if
the total number of seats in the U.S. House of Representatives (and hence
the total number of electoral votes) were permanently or temporarily

10 As a practical matter, the scenario can only arise if the number of electoral votes pos-
sessed by states belonging to the compact hovers close to 270.
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adjusted upwards, it is conceivable that the compacting states might no
longer possess a majority of the new number of electoral votes. If the
newly admitted state and/or some combination of other pre-existing
state(s) subsequently enacted the compact—thereby raising the number
of electoral votes possessed by the compacting states above a majority
of the new number of electoral votes—article III of the compact would
again govern.

As a fourth example, if the number of U.S. Representatives (set by
federal statute) were changed so that the number of electoral votes pos-
sessed by the compacting states no longer accounted for a majority of the
new number of electoral votes, article III of the compact would not gov-
ern the next presidential election. Proposals to change the number of
members of the House are periodically floated for a variety of reasons.
For example, Representative Tom Davis (R-Virginia) recently proposed
increasing the number of Representatives from 435 to 437 on a temporary
basis in connection with his bill to give the District of Columbia voting
representation in Congress."

As long as the compacting states possess a majority of the electoral
votes on July 20 of a presidential election year, article III of the compact
would govern the presidential election. In practice, the question as to
whether the compact would govern a particular presidential election
would be known long before July 20 of the presidential election year.
Changes resulting from the census are no surprise because the census
does not affect congressional reapportionment until two years after the
census.” A new state enters the Union only after a time-consuming con-
gressional process. Moreover, no territories are likely to be admitted as a
new state in the near future. Enactment of a state law withdrawing from
an interstate compact is a time-consuming, multi-step legislative process

'H.R. 2043—The D.C. Fairness in Representation Act. Introduced May 3, 2005. Based on
the 2000 census, Utah is the state that would become entitled, under the existing for-
mula for distributing U.S. Representatives among the states, to the second temporary
additional congressional seat. As a matter of practical politics, the two additional seats
would be expected to divide equally among the Democrats and Republicans. If the
Davis bill were to pass in, say, 2006, there would be 540 electoral votes in the 2008 pres-
idential election. The Davis bill provides that the number of seats in the House would
revert to 435 after the 2010 census.

12 For example, the 2000 federal census did not affect the 2000 presidential election. The

results of the 2000 census affected the 2002 congressional election and the 2004 presi-
dential election.
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involving the introduction of a bill, action on the bill in a committee in
each house of the state legislature, debate and voting on the bill on the
floor of each house, and presentation of the bill to the state’s Governor for
approval or disapproval.” In addition, new state laws generally do not take
immediate effect but, instead, take effect at a particular future time."
Moreover, a withdrawal from the proposed compact cannot take effect
during the six-month period between July 20 of a presidential election year
and the subsequent January 20 inauguration date (as discussed below).
Finally, enactment of any federal statutory change in the number of U.S.
Representatives is a time-consuming, multi-step legislative process.

6.3.4 Explanation of Article IV—Additional Provisions

The first clause of article IV of the compact (quoted above) specifies the
time when the compact initially would take effect. A state is not count-
ed for purposes of this clause until the compact is “in effect” in the state
in accordance with the terms of the state’s constitution schedule speci-
fying when state laws take effect.

The same version of a compact must, of course, be enacted by each
member state. The phrase “substantially the same form” is found in many
interstate compacts and is intended to permit minor variations (e.g., dif-
ferences in punctuation and numbering or inconsequential typographical
errors) that sometimes occur when the same law is enacted by various
states.

The second clause of article IV of the compact permits a state to with-
draw from the compact but provides for a “blackout” period (of approxi-
mately six months) restricting withdrawals:

“Any member state may withdraw from this agreement,
except that a withdrawal occurring six months or less before
the end of a President’s term shall not become effective until
a President or Vice President shall have been qualified to
serve the next term.”

13 Similarly, the citizen-initiative process is a time-consuming, multi-step process that typ-
ically involves an initial filing and review by a designated state official (e.g., the
Attorney General), circulation of the petition, and voting in a statewide election (usual-
ly a November general election).

!4 State constitutions generally specify when new state laws take effect. A super-majority
vote is typically required to give immediate effect to a legislative bill. The details vary
from state to state.
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The purpose for the delay in the effective date of a withdrawal is to
ensure that a withdrawal will not be undertaken—perhaps for partisan
political purposes—in the midst of a presidential campaign or in the peri-
od between the popular voting in early November and the meeting of the
Electoral College in mid-December. This restriction on withdrawals is
warranted in light of the subject matter of the proposed interstate com-
pact.” The blackout period starts on July 20 of a presidential election year
and would normally end on January 20 of the following year (the sched-
uled inauguration date). Thus, if a statute repealing the compact in a par-
ticular state were enacted and came into effect in the midst of the presi-
dential election process, that state’s withdrawal from the compact would
not take effect until completion of the entire current presidential election
cycle. The language used in the compact tracks the wording of the 20th
Amendment. The date for the end of the present President’s term is fixed
by the 20th Amendment as January 20th; however, the 20th Amendment
recognizes the possibility that a new President might, under certain cir-
cumstances, not have been “qualified” by that date. The blackout period
in the compact ends when the entire presidential election cycle is com-
pleted under terms of the 20th Amendment.

The third clause of article IV of the compact concerns the process by
which each state notifies all the other states of the status of the compact.
Notices are required on three occasions—namely when the compact has
taken effect in a particular state, when the compact has taken effect gen-
erally (that is, when it has been enacted and taken effect in states cumu-
latively possessing a majority of the electoral votes), and when a state’s
withdrawal has taken effect.

The fourth clause of article IV provides that the compact would auto-
matically terminate if the Electoral College were to be abolished.

The fifth clause of article IV is a severability clause.

6.3.5 Explanation of Article V—Definitions
Article V of the compact contains definitions.

There are separate definitions for the “chief election official” and the
“presidential elector certifying official” because these terms may, in some
states, refer to a different official or body.

5 Delays in the effective date of withdrawals are commonplace in interstate compacts
(and, indeed, in contracts in general). See section 5.15.3 for additional discussion on
withdrawals from interstate compacts in general and section 8.6 for additional discus-
sion on withdrawals from the proposed compact in particular.
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The definition of “presidential slate” in Article V of the compact is
important because voters cast votes for a team consisting of a presiden-
tial and vice-presidential candidate and because the votes for each dis-
tinct team are aggregated separately in the national count under the
terms of the compact. “Presidential slate” is defined as

“a slate of two persons, the first of whom has been nominat-
ed as a candidate for President of the United States and the
second of whom has been nominated as a candidate for Vice
President of the United States, or any legal successors to
such persons, regardless of whether both names appear on
the ballot presented to the voter in a particular state.”

The above definition permits the substitution of nominees on a given
presidential slate if, for example, a nominee were to die during the
presidential election cycle,” resign from a slate,”” or become dis-
qualified.'®

Because North Dakota’s ballot lists only the name of the presidential
candidate (figure 2.3), the definition of “presidential slate” in the pro-
posed compact contains a savings clause for North Dakota.

Note that this definition comports with present practice in that it
treats a slate as a unit containing two particular candidates in a specified
order. As discussed in section 2.10 and shown in figure 2.11, Ralph Nader
appeared on the ballot in New York in 2004 as the presidential nominee
of both the Independence Party and the Peace and Justice Party. Nader
ran with Jan D. Pierce for Vice President on the Independence Party line
in New York in 2004, but with Peter Miguel Camejo for Vice President
on the Peace and Justice Party line. Thus, there were two different
“Nader” presidential slates in New York in 2004. Each “Nader” slate had a
different slate of presidential electors in New York in 2004. The votes for
these two distinct “presidential slates” were counted separately (as
shown on the sixth page of New York’s Certificate of Ascertainment in
appendix H). There was no fusion of votes between the Independence
Party and the Peace and Justice Party in this situation because there were

'S Horace Greeley, the (losing) Democratic presidential nominee in 1872, died between the
time of the November voting and the counting of the electoral votes.

!7 Senator Thomas F. Eagleton of Missouri resigned from the 1972 Democratic presiden-
tial slate.

18 A presidential candidate must be a natural-born citizen.
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two distinct presidential slates and two distinct slates of presidential
electors.

The definition of “statewide popular election” in article V is impor-
tant. At the present time, all states conduct a “statewide popular election”
for President and Vice President. However, if a state were to withdraw
from its voters the power to vote for President (as Massachusetts and
New Hampshire did in the 1800 presidential election, as described in sec-
tion 2.2.3), there would be no popular votes available to count from that
state. If there is no popular vote to count from a particular state, the
“national popular vote total” would necessarily not include that state.

6.4 POSSIBLE FEDERAL LEGISLATION

The enactment of the proposed “Agreement Among the States to Elect
the President by National Popular Vote” would provide an excellent
opportunity for Congress to review existing federal laws concerning
presidential elections.

The proposed “Agreement Among the States to Elect the President by
National Popular Vote” is intended to be entirely self-executing. To this
end, the compact identifies officials in each member state to perform the
necessary tasks of obtaining the popular vote counts from all the states,
adding up the votes from all the states to yield the “national popular vote
total,” and designating the “national popular vote winner.” These tasks
could be simplified by the establishment of an administrative clearing-
house for these functions. Such a clearinghouse might be established by
federal law. Alternatively, the officials of the compacting states might
themselves establish such a clearinghouse.

Numerous problems have been identified concerning the existing
schedule of events involving the November general election, the “safe
harbor” date, the timing of the meeting of the Electoral College in mid-
December, the counting of the votes by Congress in early January, and the
presidential inauguration scheduled for January 20.

Leonard M. Shambon, an assistant to the co-chairman of the Ford-
Carter Commission on Election Reform in 2001 and a member of the advi-
sory board to the Carter-Baker Commission in 2005, described some of
the problems associated with the current schedule in a 2004 article enti-
tled “Electoral-College Reform Requires Change of Timing.”** Many of

19 Shambon, Leonard M. 2004. Electoral-College Reform Requires Change of Timing. Roll
Call. June 15, 2004.
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problems identified in the Shambon article are incorporated in H.R. 1579,
introduced by Representative David Price (D-North Carolina) on April
12, 2005.” They are discussed further by Suzanne Nelson in an article enti-
tled “Three-Month Period Imperils Presidency.”

In addition, Norman Ornstein, a resident scholar at the American
Enterprise Institute, described additional potential problems concerning
presidential elections in a 2004 article entitled “Want a Scary Scenario for
Presidential Chaos? Here Are a Few.”*

Additional issues have been raised by John C. Fortier, a resident fel-
low of the American Enterprise Institute and Norman Ornstein in a 2004
article entitled “If Terrorists Attack Our Presidential Elections” and by
Jerry H. Goldfeder, an elections law attorney in New York and Adjunct
Professor at Fordham University School of Law, in an article entitled
“Could Terrorists Derail a Presidential Election?”*

6.5 PREVIOUS PROPOSALS FOR MULTI-STATE

ELECTORAL LEGISLATION
Several previous proposals contained elements of the proposed
“Agreement Among the States to Elect the President by National
Popular Vote.”®

In Oregon v. Mitchell, U.S. Supreme Court Justice Potter Stewart
pointed out in 1970 that an interstate compact could be employed by the
states for electoral purposes. This case concerned congressional legisla-
tion establishing uniformity among the states for durational residency
requirements for voters in presidential elections. In his opinion (partially
concurring and partially dissenting), Justice Potter Stewart observed that
if Congress had not enacted federal legislation concerning residency

2 H.R. 1579—To amend title 3, United States Code, to extend the date provided for the
meeting of electors of the President and Vice President in the States and the date pro-
vided for the joint session of Congress held for the counting of electoral votes, and for
other purposes. Introduced April 12, 2005.

2l Nelson, Suzanne. Three-Month Period Imperils Presidency. Roll Call. November 2, 2004.

2 Ornstein, Norman. 2004. Want a Scary Scenario for Presidential Chaos? Here Are a Few.
Roll Call. October 21, 2004

# Fortier, John C. and Ornstein, Norman. 2004. If Terrorists Attack Our Presidential
Elections. 3 Election Law Journal 4. Pages 597-612.

2t Goldfeder, Jerry H. 2005. Could Terrorists Derail a Presidential Election. 32 Fordham
Urban Law Journal 3. May 2005. Pages 523-566.

» None of the proposals discussed in this section was known to the authors of

this book at the time when the authors developed their proposed interstate compact
in 2004.
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requirements, the states could have adopted an interstate compact to
accomplish the same objective.*

In the 1990s, Senator Charles Schumer (D-New York) proposed a bi-
state compact in which New York and Texas would pool their electoral
votes in presidential elections. Both states were then (and still are) non-
competitive in presidential politics and receive little attention in presi-
dential campaigns except for fund raising. Schumer observed that the
two states have almost the same number of electoral votes (at the time,
33 for New York and 32 for Texas)*” and the two states regularly produce
majorities of approximately the same magnitude in favor of the state’s
dominant political party. The Democrats typically carry New York by
about 60%, and the Republicans typically carry Texas by about 60%. The
purpose of the proposed compact was to create a presidentially compet-
itive super-state (slightly larger than California) that would attract the
attention of the presidential candidates during presidential campaigns.

After the 2000 election in which George W. Bush was elected to the
Presidency without receiving a majority of the popular votes, Robert W.
Bennett, Northwestern University Law Professor and former Dean of the
Northwestern University School of Law, published a highly creative and
innovative idea concerning the Electoral College. At a January 2001 con-
ference and in an April 2001 publication, Bennett observed that that a fed-
eral constitutional amendment was not necessary to achieve the goal of
nationwide popular election of the President because the states could use
their power under Article II of the U.S. Constitution to allocate their elec-
toral votes based on the nationwide popular vote.* Bennett expanded his
thoughts in subsequent publications suggesting several variations on his
basic idea.”® In December 2001, Akhil Reed Amar and Vikram David

% Oregon v. Mitchell. 400 U.S. 112 at 286-287. 1970.

%" In the 2004 presidential election, New York had 31 electoral votes, and Texas had 34.

% Bennett, Robert W. 2001. Popular election of the president without a constitutional
amendment. 4 Green Bag. Spring 2001. Posted on April 19, 2001. The January 11-12,
2001, presentation was contained in Conference Report, Election 2000: The Role of the
Courts, The Role of the Media; The Roll of the Dice (Northwestern University).

% Bennett, Robert W. 2002. Popular election of the president without a constitutional
amendment. In Jacobson, Arthur J. and Rosenfeld, Michel (editors). The Longest Night:
Polemics and Perspectives on Election 2000. Berkeley, CA: University of California
Press. Pages 391-396.

% Bennett, Robert W. 2002. Popular election of the president II: State coordination in pop-
ular election of the president without a constitutional amendment. Green Bag. Winter
2002.
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Amar, citing Bennett, continued the discussion about the fact that the
states could allocate their electoral votes to the nationwide winner of the
popular vote.?"*

In one variation on these proposals, a single state would enact a law
that would award its electoral votes to the nationwide winner without
regard to whether any other state enacted similar legislation. In another
variation, the state laws would be made contingent on the enactment of
identical laws by other states. It was further argued the resulting arrange-
ment would not constitute an interstate compact and therefore would not
require congressional consent.”

These earlier proposals differ from the authors’ proposed
“Agreement Among the States to Elect the President by National Popular
Vote” in several respects.

First, the earlier proposals were not framed as an interstate compact.
Interstate compacts are specifically authorized by the U.S. Constitution
as a means by which the states may act in concert to address a problem.
An arrangement that takes effect only when a specified combination of
states agree to participate, that no state would enact without the offer
and assurance of complementary action by other states, and that ulti-
mately involves the states acting in concert would probably be regarded
by the courts as a contract and hence an “agreement or compact” as that
phrase is used in the U.S. Constitution.*

Compacts have the specific advantage of making the states’ contem-
plated joint actions into a legally enforceable contractual obligation on all
the participating states. This assurance is particularly salient concerning
the provision preventing a state from unilaterally withdrawing from the
agreed arrangement for partisan political reasons in the midst of a

31 Amar, Akhil Reed and Amar, Vikram David. 2001. How to achieve direct national elec-
tion of the president without amending the constitution: Part three of a three-part series
on the 2000 election and the electoral college. Findlaw'’s Writ. December 28, 2001.
http://writ.news.findlaw.com/amar/20011228.html

% Amar, Akhil Reed and Amar, Vikram David Amar. 2001. Rethinking the electoral college
debate: The Framers, federalism, and one person, one vote. 114 Harvard Law Review
2526 at 2549, n. 112.

*The question of whether such an arrangement requires congressional consent is sepa-
rate from the question of whether the arrangement is an interstate compact. As dis-
cussed in section 5.12, many interstate compacts do not require congressional consent.

3 Article I, section 10, clause 3 of the U.S. Constitution states, “No state shall, without the
consent of Congress, ... enter into any agreement or compact with another state. ...”
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presidential election campaign or, even more egregiously, after the elec-
tion results become known in early November but before the Electoral
College meets in mid-December. Enforceability is most relevant in the
event that the winner of the nationwide popular vote did not carry states
having a majority of the electoral votes (as occurred in 1824, 1876, 1892,
and 2000). A state whose legislature and Governor are controlled by a
political party whose presidential candidate did not win the nationwide
popular vote could, in the absence of an enforceable restriction on with-
drawal, abandon its obligations at the precise moment when they would
matter. Once a state enters into an interstate compact, it may not unilat-
erally nullify the compact because the Impairments Clause of the U.S.
Constitution provides:

“No State shall ... pass any ... Law impairing the Obligation
of Contracts....””

Instead, a party to a contract must withdraw from the agreement in
accordance with the agreement’s provisions for withdrawal. Most inter-
state compacts contain provisions that delay the effective date of a state’s
withdrawal by a certain amount of time that is appropriate given the
nature of the compact. As described in sections 6.2.3 and discussed in
section 8.6, the proposed “Agreement Among the States to Elect the
President by National Popular Vote” has a “blackout” period (of approxi-
mately six months) starting on July 20 of a presidential election year and
continuing until a President or Vice President shall have been qualified to
serve the next term (normally on January 20 of the following year).

Second, earlier proposals did not contain a provision making the
effective date of the system contingent on the enactment of substantially
identical laws in states that collectively possess a majority of the elec-
toral votes (i.e., 270 of the 538 electoral votes). No single state would be
likely to alone enact a law awarding its electoral votes to the nationwide
winner. For one thing, such an action would give the voters of all the
other states a voice in the selection of the state’s own presidential elec-
tors, while not giving the state a voice in the selection of presidential elec-
tors in other states and would not alone guarantee achievement of the
goal of nationwide popular election of the President. Moreover, enact-
ment of such a law in a single state would encourage the presidential can-

% See appendix C for the full wording of the Impairments Clause.
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didates to ignore that state. The effect of such a law in a single state
would be to negate the voice of the enacting state in the presidential elec-
tion, except in the unlikely event that the electoral votes of the other
states are so nearly equally divided that the lone enacting state could
weigh in on the side of the winner of the nationwide popular vote.

Moreover, the earlier proposals do not work in a even-handed and
non-partisan way when the arrangement contains states possessing fewer
than a majority of the electoral votes. Suppose, for example, that a group
of states that consistently voted Democratic in presidential elections
were to participate in an arrangement to award their electoral votes to
the nationwide popular vote winner without the electoral-majority
threshold. Then, if the Republican presidential candidate won the most
popular votes nationwide (but did not carry states with a majority of the
electoral votes), the participating (Democratic) states would award their
electoral votes to the Republican candidate—thereby helping to achieve
the desired result of electing the presidential candidate with the most
popular votes nationwide. On the other hand, if the Democratic presi-
dential candidate won the most popular votes nationwide (but did not
carry states with a majority of the electoral votes), the similarly situated
Democratic presidential candidate would not receive a symmetric bene-
fit. Instead, the Republican candidate would be elected because the
Democratic candidate could not receive any additional electoral votes
from the group of states involved because the Democratic candidate
would already be getting all of the electoral votes from that group of
states. In short, a Republican presidential nominee would be the only
beneficiary if only Democratic states participated in such an arrange-
ment, and vice versa. In fact, an arrangement without a electoral majori-
ty threshold would operate in an even-handed and non-partisan way only
in the unlikely that the participating states were equally divided (in terms
of electoral votes) among reliably Republican and reliably Democratic
states. In contrast, if the states participating in the arrangement possess
a majority of the electoral votes, the system operates in an even-handed
and non-partisan way without regard to the political complexion of the
states that happen to be members of the compact.

If the earlier proposals were altered so that the participating states
awarded all of their electoral votes to the popular vote winner calculated
only within the group of participating states, then a candidate with a bare
majority of the popular votes in that group of states would negate the
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popular votes of the losing candidate in that group of states—thereby
again permitting the Presidency to be won by a candidate who did not
receive a nationwide majority of the popular vote.

Third, the statutory language and the operational details were not
specified in the earlier proposals.

The authors submit that the proposed “Agreement Among the States
to Elect the President by National Popular Vote” does not have the above-
mentioned problems of the earlier proposals.



1 |Strategy for Enacting the Proposed
Interstate Compact

Public opinion has supported nationwide popular election of the President
for over six decades. For example, the Gallup poll in 1944 asked:

“It has been suggested that the electoral vote system be discon-
tinued and Presidents of the United States be elected by total
popular vote alone. Do you favor or oppose this proposal?”

In 1977 and 1980, the Gallup poll asked:
“Would you approve or disapprove of an amendment to the

Constitution which would do away with the electoral college

and base the election of a President on the total vote cast
throughout the nation?”

Table 7.1 shows the results for these public opinion polls in 1944,
1977, and 1980.

Table 7.1 PUBLIC SUPPORT FOR NATIONWIDE POPULAR ELECTION OF THE

PRESIDENT
APPROVE DISAPPROVE NO OPINION
June 22-27, 1944 65% 23% 13%
January 14-17, 1977 73% 15% 12%
November 7-10, 1980 67% 19% 15%

The Gallup News Service has also reported:

“The greatest level of support, 81%, was recorded after the
1968 election when Richard Nixon defeated Hubert
Humphrey in another extremely close election.”

! Gallup News Service. 2000. Americans Have Historically Favored Changing Way
Presidents Are Elected. November 10, 2000. Page 1.

2 Id. at 2.
3Id. at 2.
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Public opinion plays only an indirect and muted role in the top-down
process of amending the federal constitution. Proposed amendments gen-
erally require a two-thirds vote by both houses of Congress, followed by
favorable votes in three quarters of the state legislatures.*

The authors of this book envision a bottom-up strategy for securing
enactment of the proposed “Agreement Among the States to Elect the
President by National Popular Vote” (presented in chapter 6). The con-
templated process would start where support for this proposal
is strongest—the voters. The three-part process would include the
following:

(1) Citizen-Initiative Process: The citizen-initiative
process could be used to place the proposed compact on
the ballot in various states in 2006 and 2008. Each ballot
measure would enable a state’s voters to vote directly on
a state law enacting the proposed interstate compact in
that state (section 7.1).

(2) State Legislative Action: The proposed compact would
be introduced into state legislatures throughout the coun-
try in 2006 and 2007. There is a possibility that one or
more state legislatures might adopt the proposed com-
pact prior to the November 2006 elections. (section 7.2).

(3) Action by Congress: After enactment of the compact by
numerous states, Congress might take one or more of the
following actions in 2008 or 2009 (section 7.3):

(a) consenting to the proposed compact on behalf of
the District of Columbia,

(b) streamlining existing federal law regarding the cer-
tification by the states of the results of the presiden-
tial elections, and

(c) granting consent (expressed or implied) to the pro-
posed compact.

* For a detailed discussion of various alternative modes of amending the federal constitu-
tion, see Orfield, Lester Bernhardt. 1942. The Amending of the Federal Constitution.
Ann Arbor, MI: The University of Michigan Press.
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7.1 DIRECTLY INVOLVING THE PEOPLE

The people in 22 states have reserved to themselves the power to enact
state statutes through the citizen-initiative process. In addition, the peo-
ple in 19 states have reserved to themselves the power to adopt state
constitutional amendments through the citizen-initiative process. These
19 states include two states (Florida and Mississippi) that are not among
the previously mentioned 22 states with the statutory initiative process.
Also, the District of Columbia has a citizen-initiative process for statutes.
Table 7.2 shows the 25 jurisdictions that permit either statutory or con-
stitutional initiatives and the number of electoral votes in each. As can
be seen, these 25 jurisdictions collectively possess 260 electoral votes
(i.e., just short of the 270 electoral votes necessary to elect a President

Table 7.2 THE 25 JURISDICTIONS WITH THE CITIZEN-INITIATIVE PROCESS

STATE STATUTORY CONSTITUTIONAL ELECTORAL VOTES
Alaska Yes No 3
Arizona Yes Yes 10
Arkansas Yes Yes 6
California Yes Yes 55
Colorado Yes Yes 9
District of Columbia Yes No 3
Florida No Yes 27
Idaho Yes Very limited 4
Illinois Advisory only Very limited 21
Maine Yes No 4
Massachusetts Yes Yes 12
Michigan Yes Yes 17
Mississippi No Yes 6
Missouri Yes Yes 11
Montana Yes Yes 3
Nebraska Yes Yes 5
Nevada Yes Yes 5
North Dakota Yes Yes 3
Ohio Yes Yes 20
Oklahoma Yes Yes 7
Oregon Yes Yes 7
South Dakota Yes Yes 3
Utah Yes No 5
Washington Yes No 11
Wyoming Yes No 3

Total 260
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in the Electoral College). See The Initiative: Citizen Law-Making® for
citations to the constitutional and statutory provisions governing the ini-
tiative processes in various states.

The effort to secure adoption of the proposed compact could involve
with the use of the citizen-initiative process.

The citizen initiative process is, however, problematic in many of the
25 jurisdictions listed in table 7.2. For example, in Illinois, the statutory
initiative is advisory only. Moreover, the constitutional initiative in Illinois
is limited to matters relating to legislative procedure. As a result, it would
not be possible to use the citizen-initiative process for the purpose of
enacting the proposed interstate compact in Illinois.

Because there is no statutory initiative in Florida or Mississippi, the
constitutional initiative process would have to be invoked in those states
in order to adopt the proposed interstate compact. The initiative process
for constitutional amendments in Florida is extraordinarily time-
consuming and uncertain. The procedure generally includes a prelimi-
nary review of the proposition by the Florida Supreme Court (a step that
is not governed by any fixed schedule and that can take a year or longer).
The initiative process for constitutional amendments in Mississippi is
unusually difficult to use.

The first step in invoking the citizen-initiative process in a typical
state is to file the proposed legislation with a state official (usually the
Attorney General). Ohio, Maine, Massachusetts, and Missouri have
extraordinarily early deadlines for starting the citizen-initiative process in
order to place a question before the voters.

In Nevada, the citizen-initiative process spans two general elections.

Although the District of Columbia has the citizen-initiative process
for statutes, Congress has been the body that has historically granted con-
sent to interstate compacts on behalf of the District. It is not clear, under
existing home rule legislation, whether a statutory initiative in the District
would be the appropriate legal vehicle for enacting an interstate compact.

In some states, there are significant legal limitations (including both
statute law and case law) concerning the circulation of petitions on pri-
vate property. In some states (such as Alaska and Arizona), weather con-
ditions shorten the time window during which it is practical to circulate

® Zimmerman, Joseph F. 1999. The Initiative: Citizen Law-Making. Westport, CT:
Praeger. Pages 24-25.
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initiative petitions. Signature gathering is difficult in Michigan because of
a combination of the weather and relatively tight legal limitations on peti-
tion circulation on private property. In some states, election administra-
tors and the courts are not favorably disposed to the citizen-initiative
process, and it is common for ballot measures to be disqualified in pre-
election or post-election challenges. Finally, in some states, state consti-
tutional provisions and existing judicial interpretations do not make it
clear whether the citizen initiative process is co-extensive with the pow-
ers of the state legislature.

On the other hand, in numerous states (including many western
states), the citizen-initiative process is an accepted part of the overall
political process.

7.2 STATE LEGISLATIVE ACTION

Even if there were no practical or legal obstacles to the effective use of
the citizen initiative process, the 25 jurisdictions listed in table 7.2 do not
possess a majority of the electoral votes. Thus, at least some state
legislatures must enact the proposed interstate compact in order to
bring it into effect. In practice, the authors of this book believe that the
vast majority of the 270 electoral votes would, as a practical matter,
come from state legislatures.

Almost all state legislatures will convene shortly after the November
2006 elections. Most will convene in January and February of 2007. The
legislatures of Louisiana and Florida will convene in the spring of 2007. A
few legislatures will convene as early as December 2006.

A state legislature enacts an interstate compact in the same way that it
enacts an ordinary statute. Enactment of a statute typically requires a
majority vote of the legislature and gubernatorial approval. All governors
have the power to veto legislation passed by their state legislatures. If a
governor vetoes a bill, the legislation may nonetheless become law if the
legislature overrides the veto in the manner provided by the state’s consti-
tution. Overriding a gubernatorial veto typically requires a super-majority
(e.g., two-thirds vote of all houses of the state legislature). See The Book of
the States for general information about vetoes in particular states.®

% Council of State Governments. 2005. The Book of the States. Lexington, KY: The Council
of State Governments. 2005 Edition. Volume 37. Pages 161-162.
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7.3 CONGRESSIONAL ACTION
The ideal time to seek congressional action on the proposed interstate
compact would be after the compact has been adopted by states pos-
sessing a majority of the electoral votes. At that time, the group of states
supporting the compact might include states that had enacted the com-
pact by means of the citizen-initiative process as well as states where the
legislature enacted the compact. The interstate compact might go before
Congress in 2008 or 2009.
Congressional action on the proposed compact might include one or
both of the following:
e granting the consent of Congress to the proposed interstate
compact on behalf of the District of Columbia, and
e amending existing federal laws regarding the timing of the
certification of the results of presidential election.
Congress has the option of explicitly consenting to the compact (sec-
tion 5.10). However, as the U.S. Supreme Court wrote in the 1893 case of
Virginia v. Tennessee,

“... consent may be implied, and is always to be implied when
congress adopts the particular act by sanctioning its objects
and aiding in enforcing them....”"

Thus, enactment of a legislative bill covering either of the above two
items would constitute implied consent by Congress to the proposed
compact (section 5.9).

The federal legislation concerning the compact could be adopted by
amajority vote of both houses of Congress and approval by the President.
The President could veto such legislation. If the President vetoes the bill,
the Congress could override the veto by a two-thirds vote of both houses.

In the unlikely event that all of the above steps are completed by July
20, 2008, the compact would govern the 2008 presidential election, and
the President would, for the first time in American history, be elected by
all of the people in an election in which every vote is equal.

If, on the other hand, the compact is not effective by July 20, 2008, the
debate on the issue of nationwide popular election of the President would
inevitably become a part of the 2008 campaign. Candidates for Senator,
Representative, and President would be asked for their position on the

" Virginia v. Tennessee. 148 U.S. 503 at 521. 1893.
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issue. Newspapers and television stations would editorialize on the ques-
tion of how the President should be elected. The travel, advertising, and
“on the ground” activity of the presidential candidates would be scruti-
nized in terms of whether the candidates are, in fact, ignoring voters in
two-thirds of the states. In addition, the citizen-initiative process could be
used in the November 2008 elections to further demonstrate voter sup-
port for nationwide popular election of the President (and to increase the
number of states that have enacted the proposed compact). The authors
of this book believe that a robust debate on the issue in 2008 will
inevitably lead to a nationwide decision to embrace nationwide popular
election of the President in time for the 2012 presidential election.
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8 |Legal Issues Concerning the
Proposed Interstate Compact

The proposed interstate compact entitled the “Agreement Among the
States to Elect the President by National Popular Vote” (presented in
chapter 6) would change the laws by which presidential electors are
appointed in the states belonging to the compact. This chapter addresses
the following legal questions in connection with the proposed compact:
e Is the subject matter of the proposed compact appropriate
for an interstate compact (section 8.1)?
e May the citizen-initiative process be used to enact interstate
compacts in general (section 8.2)?
e May the citizen-initiative process be used to enact a state
law concerning the manner of choosing presidential elec-
tors (section 8.3)?
¢ Does the proposed compact encroach on the powers or
rights of non-member states (section 8.4)?
e Does the proposed compact impermissibly delegate a
state’s sovereign power (section 8.5)7
¢ [s the six-month blackout period for withdrawals from the
proposed compact enforceable (section 8.6)?

8.1 IS THE SUBJECT MATTER OF THE PROPOSED COMPACT
APPROPRIATE FOR AN INTERSTATE COMPACT?

The U.S. Constitution authorizes states to enter into interstate compacts:

“No state shall, without the consent of Congress, ... enter into
any agreement or compact with another state or with a for-
eign power.”

! U.S. Constitution. Article I, section 10, clause 3.
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The U.S. Constitution places no restriction on the subject matter of
an interstate compact other than the implicit limitation that a compact’s
subject matter must be among the powers that the states are permitted to
exercise.

The subject matter of existing interstate compacts varies widely and
has included such topics as agriculture, boundaries, bridges, building
construction and safety, child welfare, civil defense, conservation, cor-
rections, crime control, cultural issues, education, emergency manage-
ment, energy, facilities, flood control, gambling and lotteries, health,
insurance, interstate school districts, low-level radioactive wastes, met-
ropolitan problems, motor vehicles, national guard, natural resources,
navigation, parks and recreation, pest control, planning and develop-
ment, ports, property, public safety, river basins, taxation, transportation,
and water (section 5.4).

Beginning in the 1920s, the states have used interstate compacts in
increasingly creative ways. The judiciary has been repeatedly asked to
consider the validity of various novel compacts; however, we are aware
of no case in which the courts have invalidated an interstate compact.”

The subject matter of the proposed “Agreement Among the States to
Elect the President by National Popular Vote” concerns the manner of
appointment of a state’s presidential electors. The U.S. Constitution gives
each state the power to select the manner of appointing its presidential
electors.’ As the Supreme Court stated in McPherson v. Blacker in 1892:

“In short, the appointment and mode of appointment of
electors belong exclusively to the states under the con-
stitution of the United States.... Congress is empowered to
determine the time of choosing the electors and the day on
which they are to give their votes, which is required to be the
same day throughout the United States; but otherwise the
power and jurisdiction of the state is exclusive, with the
exception of the provisions as to the number of electors
and the ineligibility of certain persons, so framed that

% There are cases where a higher court invalidated a ruling by a lower court invalidating
an interstate compact. See, for example, West Virginia ex rel. Dyer v. Sims. 341 U.S. 22.
1950.

3 U.S. Constitution. Article II, section 1, clause 2.
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congressional and federal influence might be excluded.”™
[Emphasis added]

Thus, the subject matter of the proposed interstate compact is a state
power and an appropriate subject for an interstate compact.

Although there is currently no interstate compact concerned with
presidential elections, Justice Potter Stewart noted the possibility of
compacts involving elections in his concurring and dissenting opinion in
Oregon v. Mitchell in 1970. In that case, the U.S. Supreme Court examined
the constitutionality of the Voting Rights Act Amendments of 1970 that
removed state-imposed durational residency requirements on voters cast-
ing ballots in presidential elections. Justice Stewart concurred with the
majority that Congress had the power to make durational residency
requirements uniform in presidential elections, and observed:

“Congress could rationally conclude that the imposition of
durational residency requirements unreasonably burdens and
sanctions the privilege of taking up residence in another State.
The objective of § 202 is clearly a legitimate one. Federal action
is required if the privilege to change residence is not to be
undercut by parochial local sanctions. No State could under-
take to guarantee this privilege to its citizens. At most a single
State could take steps to resolve that its own laws would not
unreasonably discriminate against the newly arrived resident.
Even this resolve might not remain firm in the face of discrim-
inations perceived as unfair against those of its own citizens
who moved to other States. Thus, the problem could not be
wholly solved by a single State, or even by several States, since
every State of new residence and every State of prior residence
would have a necessary role to play. In the absence of a
unanimous interstate compact, the problem could only
be solved by Congress.” [Emphasis added]

In summary, the states are constitutionally permitted to use an inter-
state compact to specify the manner in which they choose their presi-
dential electors.

* McPherson v. Blacker. 146 U.S. 1 at 35. 1892.
> Oregon v. Mitchell. 400 U.S. 112 at 286-287. 1970.
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8.2 MAY THE CITIZEN-INITIATIVE PROCESS BE USED TO ENACT AN

INTERSTATE COMPACT?

A state may enact an interstate compact in the same manner as it enacts
a state law.

The legislative process at the state level generally entails adoption of
a proposed legislative bill by a majority vote of each house of the state
legislature. All state governors currently have the power to veto bills
passed by their legislatures, so bills are presented to the governor for
approval or disapproval.® If a governor vetoes a bill, the legislation may
nonetheless become law if the legislature overrides the veto in the man-
ner specified by the state’s constitution. Overriding a gubernatorial veto
typically requires a super-majority (typically a two-thirds vote) of both
houses of the legislature.”

In 22 states, an alternative method, called the citizen-initiative
process, may be used to enact a state law. In those states (listed in table
7.2), the voters have reserved to themselves the power to enact statutes
through the citizen-initiative process.® The initiative process is invoked by
filing a petition signed by a constitutionally specified number of voters. The
voters then decide whether to enact the proposed law in a statewide vote.’

In many of these same states, the voters have also reserved to them-
selves the power to suspend temporarily a law enacted by the legislature
and subsequently to vote on whether to retain the law in a statewide ref-
erendum—a process called the protest-referendum."

The Michigan Constitution (article II, section 9) provides a
good description of both the citizen-initiative process and the protest-
referendum process:

% Council of State Governments. 2005. The Book of the States. Lexington, KY: The Council
of State Governments. 2005 Edition. Volume 37. Pages 161-162.

" For simplicity, we refer to the two houses of a state legislature, even though Nebraska
has a unicameral state legislature.

8 Zimmerman, Joseph F. 1999. The Initiative: Citizen Law-Making. Westport, CT:
Praeger.

9 In addition, the voters in 19 states may use the citizen-initiative process to propose and
enact amendments to the state constitution. These 19 states include two states (Florida
and Mississippi) that are not among the group of 22 states with the statutory initiative
process. Also, the District of Columbia has a citizen-initiative process for statutes. Thus,
there are 25 jurisdictions with the process. See table 7.2 for details.

10 Zimmerman, Joseph F. 1997. The Referendum: The People Decide Public Policy.
Westport, CT: Praeger.
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“The people reserve to themselves the power to propose laws
and to enact and reject laws, called the initiative, and the
power to approve or reject laws enacted by the legislature,
called the referendum. The power of initiative extends only to
laws which the legislature may enact under this constitution.
The power of referendum does not extend to acts making
appropriations for state institutions or to meet deficiencies in
state funds and must be invoked in the manner prescribed by
law within 90 days following the final adjournment of the leg-
islative session at which the law was enacted. To invoke the
initiative or referendum, petitions signed by a number of reg-
istered electors, not less than eight percent for initiative and
five percent for referendum of the total vote cast for all can-
didates for governor at the last preceding general election at
which a governor was elected shall be required.

“No law as to which the power of referendum properly has
been invoked shall be effective thereafter unless approved by
a majority of the electors voting thereon at the next general
election.

“Any law proposed by initiative petition shall be either enact-
ed or rejected by the legislature without change or amend-
ment within 40 session days from the time such petition is
received by the legislature. If any law proposed by such peti-
tion shall be enacted by the legislature it shall be subject to
referendum, as hereinafter provided.

“If the law so proposed is not enacted by the legislature with-
in the 40 days, the state officer authorized by law shall submit
such proposed law to the people for approval or rejection at
the next general election. The legislature may reject any
measure so proposed by initiative petition and propose a dif-
ferent measure upon the same subject by a yea and nay vote
upon separate roll calls, and in such event both measures
shall be submitted by such state officer to the electors for
approval or rejection at the next general election.

“Any law submitted to the people by either initiative or refer-
endum petition and approved by a majority of the votes cast
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thereon at any election shall take effect 10 days after the date
of the official declaration of the vote. No law initiated or
adopted by the people shall be subject to the veto power of
the governor, and no law adopted by the people at the polls
under the initiative provisions of this section shall be amend-
ed or repealed, except by a vote of the electors unless other-
wise provided in the initiative measure or by three-fourths of
the members elected to and serving in each house of the leg-
islature. Laws approved by the people under the referendum
provision of this section may be amended by the legislature at
any subsequent session thereof. If two or more measures
approved by the electors at the same election conflict, that
receiving the highest affirmative vote shall prevail.”"

The Arizona Constitution provides:

“The legislative authority of the state shall be vested in the
legislature, consisting of a senate and a house of representa-
tives, but the people reserve the power to propose laws and
amendments to the constitution and to enact or reject such
laws and amendments at the polls, independently of the leg-
islature; and they also reserve, for use at their own option, the
power to approve or reject at the polls any act, or item, sec-
tion, or part of any act, of the legislature.”*

The Ohio Constitution provides:

“The legislative power of the state shall be vested in a General
Assembly consisting of a Senate and House of
Representatives, but the people reserve to themselves the
power to propose to the General Assembly laws and amend-
ments to the Constitution, and to adopt or reject the same at
the polls on a referendum vote as hereinafter provided.”®

The origin of the citizen-initiative process is generally attributed to
various Swiss cantons in the early 19th century.” In 1898, the state

" Michigan Constitution. Article II, section 9.
12 Arizona Constitution. Article I, section 1.
13 Ohio Constitution. Article II, section 1.



Legal Issues Concerning the Proposed Interstate Compact | 289

constitution of South Dakota was amended to permit the citizen-initiative
process. Oregon adopted the process in 1902. In 1904, Oregon voters
became the first in the United States to use the citizen-initiative process
to enact legislation when they enacted a direct primary statute and a
local-option liquor statute.”

The initiative process spread rapidly to additional states as part of the
Progressive movement in the early decades of the 20th century. Maine
adopted the initiative and referendum in 1908. In California, the voters
adopted the initiative process in the belief that it would reduce the dom-
inance of the state legislature by the railroads and other corporations and
that it would reduce the power of political machines. By 1918, 19 states
had adopted the initiative. All were west of the Mississippi River, except
for Maine, Massachusetts, and Ohio. The initiative process was included
in Alaska’s original constitution at the time of that state’s admission to the
Union in 1959.

The question arises as to whether an interstate compact may be
enacted by means of the citizen-initiative process.

The scope of the statutory initiative process and the scope of protest-
referendum process varies considerably from state to state. Thus, an
examination of the provisions of each state constitution is necessary to
answer this question.

There is no provision of any state constitution that specifically sin-
gles out interstate compacts as being ineligible for enactment by the vot-
ers by means of the citizen-initiative process. Likewise, there is no provi-
sion of any state constitution that specifically states that interstate com-
pacts are ineligible for temporary suspension and subsequent repeal by
the voters by means of the protest-referendum process.

Having said that, there are significant limitations as to subject matter
of the citizen-initiative and protest-referendum processes in about half of
the states having these processes.”” The limitations are so severe in
Illinois that it would not be possible to enact an interstate compact using

4 Zimmerman, Joseph F 1999. The Initiative: Citizen Law-Making. Westport, CT:
Praeger.

% Id.
16 1q

I Alaska, California, Illinois, Massachusetts, Michigan, Mississippi, Missouri, Montana,
Nebraska, Nevada, North Dakota, Ohio, South Dakota, and Wyoming.
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the citizen-initiative process in that state.”® In general, the restraints on
the protest-referendum process are more severe than those applying to
the initiative process.” The constitutional limitations typically relate to
appropriations, the judiciary, measures involving the support of govern-
mental operations, and emergency measures.*

In short, unless an interstate compact deals with a subject that is out-
side a state’s constitutional power, there is no state with the citizen-
initiative process (other than Illinois) where an interstate compact could
not, in principle, be adopted by the citizen-initiative process.

There are, in fact, precedents for the use of the citizen-initiative
process and protest-referendum processes in connection with interstate
compacts.

In 1988, an initiative petition forced a statewide vote on the question
of repealing the law providing for Nebraska’s participation in the Central
Interstate Low-Level Radioactive Waste Compact (enacted several years
earlier by the legislature).* In the statewide vote on Proposition 402, vot-
ers rejected the initiative proposition to repeal the compact.

In South Dakota in 1984, there was a statewide vote on an initiated
law to require the approval of the voters of the state on the state’s partic-
ipation in any nuclear-waste-disposal compact. The measure passed
182,952 to 112,161.

In addition, legislatures have occasionally referred enactment of an
interstate compact to the state’s voters.” For example, the Maine legisla-
ture referred the question of enactment of the Texas Low-Level
Radioactive Waste Disposal Compact to its voters in 1993. The question
on the ballot was:

“Do you approve of the interstate compact to be made with
Texas, Maine and Vermont for the disposal of the State’s low-

'8 In Illinois, the statutory initiative process is advisory only, and the constitutional initia-
tive process is limited to matters relating to legislative procedure.

19 Zimmerman, Joseph F. 1997. The Referendum: The People Decide Public Policy.
Westport, CT: Praeger.

2 Zimmerman, Joseph F. 1999. The Initiative: Citizen Law-Making. Westport, CT:
Praeger.

2l The protest-referendum process is typically available only for a relatively short period
after a state legislature enacts a particular law. After expiration of that period, the citi-
zen-initiative process may be used to repeal an existing law.

2 Gtate legislatures generally have the power to refer questions to the state’s voters.
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level radioactive waste at a proposed facility in the State of
Texas?”

The proposition received 170,411 “yes” votes and 63,672 “no” votes.

8.3 MAY THE CITIZEN-INITIATIVE PROCESS BE USED TO ENACT THE
PROPOSED COMPACT?
The proposed “Agreement Among the States to Elect the President by
National Popular Vote” could be brought into effect solely by the collec-
tive action of state legislatures. Nonetheless, in order to demonstrate
public support for the concept of nationwide popular election of the
President, the authors of this book suggest (in chapter 7) that the citizen-
initiative process might be used to enact the proposed compact in an ini-
tial group of states.
Article II, section 1, clause 2 of the U.S. Constitution (which we will
frequently refer to as “Article II” in the remainder of this section) pro-
vides:

“Each State shall appoint, in such Manner as the Legislature
thereof may direct, a Number of Electors, equal to the whole
Number of Senators and Representatives to which the State
may be entitled in the Congress....” [Emphasis added]

The use of the word “legislature” in Article II raises the question of
whether the citizen-initiative process may be used to enact legislation
specifying the manner of choosing presidential electors.

An answer to this question requires an examination of the way that
the word “legislature” is used in the U.S. Constitution.

The word “legislature” appears in 15 places in the U.S. Constitution—
13 of which relate to the powers of state legislatures.” As will become
clear later in this section, the word “legislature” is used with two distinct
meanings in the U.S. Constitution, namely

e the state’s two legislative chambers—that is, the state
house of representatives and the state senate agreeing on a

#Two of the 15 occurrences of the word “legislature” in the U.S. Constitution are unrelat-
ed to the powers of state legislatures and will therefore not be discussed further in this
chapter. The first such provision is the requirement in Article I, section 2, clause 1 that
voters for U.S. Representatives have “the Qualifications requisite for Electors of the
most numerous Branch of the State Legislature.” The second is the requirement in
Article VI, clause 2 that “Members of the several State Legislatures” take an oath or affir-
mation to support the U.S. Constitution.
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common action—either by sitting together in a joint con-
vention or adopting a concurrent resolution while sitting
separately;* or

e the state’s law-making process—that is, the process of
enacting a state law.

These 13 occurrences of the word “legislature” appear in the follow-
ing 11 provisions of the U.S. Constitution:

e electing United States Senators in the state legislature
(prior to ratification in 1913 of the 17th Amendment pro-
viding for popular election of Senators);

e filling a U.S. Senate vacancy (prior to the 17th
Amendment);

e ratifying a proposed federal constitutional amendment;

e making an application to Congress for a federal constitu-
tional convention;

¢ choosing the manner of electing U.S. Representatives and
U.S. Senators;

e choosing the manner of appointing presidential electors;

e choosing the manner of conducting a popular election to
fill a U.S. Senate vacancy (under the 17th Amendment);

e empowering the state’s Governor to fill a U.S. Senate
vacancy temporarily until the voters fill the vacancy in a
popular election (under the 17th Amendment);

e consenting to the purchase of enclaves by the federal gov-
ernment for “forts, magazines, arsenals, dock-yards, and
other needful buildings;”

e consenting to the formation of new states from territory of
existing state(s); and

* requesting federal assistance to quell domestic violence.

Table 8.1 displays these 11 provisions of the U.S. Constitution refer-
ring to the powers of the state “legislature.”

8.3.1 Electing U.S. Senators

Under the original Constitution, each state legislature elected the state’s
two U.S. Senators. Two methods were commonly used by the states. In
some states, the two houses of the state legislature met in a joint con-

% For simplicity, we frequently refer to the “two houses” of a state legislature, even though
Nebraska has a unicameral state legislature.
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TABLE 8.1 PROVISIONS OF THE U.S. CONSTITUTION REFERRING TO POWERS OF
THE STATE “LEGISLATURE”

POWER PROVISION OF THE U.S. CONSTITUTION

1 Electing U.S. Senators “The Senate of the United States shall be composed
(prior to the 17th of two Senators from each State, chosen by the
Amendment) Legislature thereof, for six Years; and each Senator

shall have one Vote.”?® [Emphasis added]

2 Filling a U.S. Senate “... if Vacancies happen by Resignation, or otherwise,
vacancy (prior to the during the Recess of the Legislature of any State, the
17th Amendment) Executive thereof may make temporary Appointments

until the next Meeting of the Legislature, which shall
then fill such Vacancies.”?® [Emphasis added]

3 Ratifying a proposed “The Congress, whenever two thirds of both Houses
federal constitutional shall deem it necessary, shall propose Amendments
amendment to this Constitution, or, on the Application of the

Legislatures of two thirds of the several States, shall
call a Convention for proposing Amendments, which, in
either Case, shall be valid to all Intents and Purposes,
as Part of this Constitution, when ratified by the
Legislatures of three fourths of the several States, or
by Conventions in three fourths thereof, as the one or
the other Mode of Ratification may be proposed by the
Congress ... “?” [Emphasis added]

4 Making an application “The Congress, whenever two thirds of both Houses
to Congress for a shall deem it necessary, shall propose Amendments
federal constitutional to this Constitution, or, on the Application of the
convention Legislatures of two thirds of the several States, shall

call a Convention for proposing Amendments, which, in
either Case, shall be valid to all Intents and Purposes,
as Part of this Constitution, when ratified by the
Legislatures of three fourths of the several States, or
by Conventions in three fourths thereof, as the one or
the other Mode of Ratification may be proposed by the
Congress ... “*® [Emphasis added]

% U.S. Constitution. Article I, section 3, clause 1. Superseded by the 17th Amendment.
26 U.S. Constitution. Article I, section 3, clause 2. Superseded by the 17th Amendment.
T U.S. Constitution. Article V.

% 1U.S. Constitution. Article V.

2 U.S. Constitution. Article I, section 4, clause 1.
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TABLE 8.1 PROVISIONS OF THE U.S. CONSTITUTION REFERRING TO POWERS OF THE
STATE “LEGISLATURE” (cont.)

POWER

PROVISION OF THE U.S. CONSTITUTION

5 Choosing the manner
of electing U.S.
Representatives and
Senators

“The Times, Places and Manner of holding Elections
for Senators and Representatives, shall be prescribed
in each State by the Legislature thereof; but the
Congress may at any time by Law make or alter such
Regulations, except as to the Places of chusing
Senators.”?® [Emphasis added]

6 Choosing the manner
of appointing
presidential electors

“Each State shall appoint, in such Manner as the
Legislature thereof may direct, a Number of Electors,
equal to the whole Number of Senators and
Representatives to which the State may be entitled in
the Congress ....”* [Emphasis added]

7 Choosing the manner
of conducting a popular
election to fill a U.S.
Senate vacancy (under
the 17th Amendment)

“When vacancies happen in the representation of any
State in the Senate, the executive authority of such
State shall issue writs of election to fill such vacan-
cies: Provided, That the legislature of any State may
empower the executive thereof to make temporary
appointments until the people fill the vacancies by elec-
tion as the legislature may direct.”** [Emphasis added]

8 Empowering the
Governor to fill a
U.S. Senate vacancy
temporarily until a
popular election is
held (under the 17th
Amendment)

“When vacancies happen in the representation of any
State in the Senate, the executive authority of such
State shall issue writs of election to fill such vacan-
cies: Provided, That the legislature of any State may
empower the executive thereof to make temporary
appointments until the people fill the vacancies by
election as the legislature may direct.”*? [Emphasis
added]

9 Consenting to the
purchase of enclaves
by the federal
government

“To exercise exclusive Legislation in all Cases whatso-
ever, over such District (not exceeding ten Miles

square) as may, by Cession of particular States,

and the Acceptance of Congress, become the Seat of
the Government of the United States, and to exercise
like Authority over all Places purchased by the Consent
of the Legislature of the State in which the Same shall
be, for the Erection of Forts, Magazines, Arsenals, dock-
Yards, and other needful Buildings.”** [Emphasis added]

¥ U.S. Constitution. Article I, section 4, clause 1.

% U.S. Constitution. Article II, section 1, clause 2.
31 U.S. Constitution. 17th Amendment, section 2.
3 U.S. Constitution. 17th Amendment, section 2.
3 U.S. Constitution. Article I, section 9, clause 17.
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TABLE 8.1 PROVISIONS OF THE U.S. CONSTITUTION REFERRING TO POWERS OF THE
STATE “LEGISLATURE” (cont.)

POWER PROVISION OF THE U.S. CONSTITUTION

10 Consenting to the “New States may be admitted by the Congress into
formation of new this Union; but no new State shall be formed or
states from territory erected within the Jurisdiction of any other State; nor
of existing state(s) any State be formed by the Junction of two or more

States, or Parts of States, without the Consent of the
Legislatures of the States concerned as well as of the
Congress.”* [Emphasis added]

11 Requesting federal “The United States shall guarantee to every State in
military assistance to this Union a Republican Form of Government, and
quell domestic violence shall protect each of them against Invasion; and on
Application of the Legislature, or of the Executive (when
the Legislature cannot be convened) against domestic
Violence.”* [Emphasis added]

vention in which each state representative and each state senator cast
one vote in the election for the state’s U.S. Senator. In other states, the
state house of representatives and the state senate voted separately on a
concurrent resolution expressing their choice for the state’s U.S.
Senator.”® Regardless of which method was used, the state’s Governor
was not part of the constitutional process of electing U.S. Senators.
Neither the decision of a joint convention of the two houses nor the con-
current resolution agreed to by both houses of the legislature was pre-
sented to the Governor for approval or disapproval. In other words, the
word “legislature” in the U.S. Constitution, in connection with the elec-
tion of U.S. Senators (the first entry in table 8.1), refers to the state’s two
legislative chambers—not to the state’s usual process for making laws.

3 U.S. Constitution. Article IV, section 3, clause 1.
% U.S. Constitution. Article IV, section 4.

% Separate voting for U.S. Senators by the two houses of the state legislature, of course,
created the possibility of a deadlock between the two houses. Thus, it became common
for U.S. Senate seats to remain vacant for prolonged periods. Article I, section 4, clause
1 of the U.S. Constitution provides that “The Times, Places and Manner of holding
Elections for Senators and Representatives, shall be prescribed in each State by the
Legislature thereof; but the Congress may at any time by Law make or alter such
Regulations, except as to the Places of chusing Senators.” In 1866, Congress exercised
its power under this constitutional provision to change the “manner” by which state leg-
islatures conducted their Senate elections and to specify the “time” of such elections.
Congress required the two houses of each state legislature to meet in a joint convention
on a specified day and to meet every day thereafter until a Senator was selected (14 Stat.
243).
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8.3.2 Filling a U.S. Senate Vacancy

Similarly, under the original Constitution, a vacancy in the U.S. Senate
was filled by action of the state’s two legislative chambers (either voting
in a joint convention or acting separately by concurrent resolution). That
is, the word “legislature” in the U.S. Constitution, in connection with the
filling of U.S. Senate vacancies (the second entry in table 8.1), refers to
the state’s two legislative chambers.

8.3.3 Ratifying a Proposed Federal Constitutional Amendment

The meaning of the word “legislature” in connection with the ratification
of amendments to the federal Constitution (the third entry in table 8.1)
was decided by the U.S. Supreme Court in Hawke v. Smith in
1920." Article V of the U.S. Constitution provides that proposed
amendments

“

. shall be valid to all Intents and Purposes, as Part of this
Constitution, when ratified by the Legislatures of three
fourths of the several States....” [Emphasis added]

Before deciding the specific issue in the Hawke case in 1920, the U.S.
Supreme Court reviewed the Court’s decision in 1798 in Hollingsworth et
al. v. Virginia.” The Hollingsworth case explored the two distinct mean-
ings of the word “Congress” in the U.S. Constitution (the analog of the
issue concerning the two meanings of the word “legislature”).

The U.S. Constitution frequently uses the word “Congress” to refer to
the national government’s law-making process—that is, the process by
which the legislative bills are passed by the two houses of Congress and
presented to the President for approval or disapproval. The word
“Congress” appears with this meaning in numerous places in the
Constitution, including

“The Congress shall have Power To lay and collect Taxes,
Duties, Imposts and Excises, to pay the Debts and provide for
the common Defence and general Welfare of the United
States....”” [Emphasis added]

T Hawke v. Smith. 253 U.S. 221. 1920.
3 Hollingsworth et al. v. Virginia. 3 Dall. 378. 1798.
% U.S. Constitution. Article I, section 8, clause 1.
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The word “Congress” also appears in Article V:

“The Congress, whenever two thirds of both Houses shall
deem it necessary, shall propose Amendments to this
Constitution....” [Emphasis added]

The Hollingsworth case addressed the question of whether the word
“Congress” in the U.S. Constitution meant
¢ the national government’s legislative chambers—that
is, the U.S. House of Representatives and U.S. Senate sitting
separately and agreeing to a concurrent resolution, or
¢ the national government’s law-making process.

In 1798, the U.S. Supreme Court ruled that when the Congress pro-
poses an amendment to the U.S. Constitution, the resolution of ratifica-
tion need not be submitted to the President for approval or disapproval.
Referring to the 1798 Hollingsworth case, the Court noted in the 1920
Hawke case:

“At an early day this court settled that the submission of a
constitutional amendment did not require the action of the
President. The question arose over the adoption of the
Eleventh Amendment. Hollingsworth et al. v. Virginia, 3
Dall. 378. In that case it was contended that the amendment
had not been proposed in the manner provided in the
Constitution as an inspection of the original roll showed that
it had never been submitted to the President for his approval
in accordance with article 1, section 7, of the Constitution.
The Attorney General answered that the case of amend-
ments is a substantive act, unconnected with the ordi-
nary business of legislation, and not within the policy or
terms of the Constitution investing the President with a qual-
ified negative [veto] on the acts and resolutions of Congress.
In a footnote to this argument of the Attorney General,
Justice Chase said:

‘There can, surely, be no necessity to answer that argu-
ment. The negative of the President applies only to
the ordinary cases of legislation. He has nothing to
do with the proposition, or adoption, of amend-
ments to the Constitution.’
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“The court by a unanimous judgment held that the amend-
ment was constitutionally adopted.” [Emphasis added]

In other words, the 1798 Hollingsworth case concluded that a federal
constitutional amendment was not the “ordinary business of legislation.”

The U.S. Supreme Court then addressed the specific issue in the 1920
Hawke case, namely the constitutionality of a 1918 amendment to the
Ohio Constitution. This state constitutional amendment extended the
protest-referendum process to resolutions of ratification by the Ohio leg-
islature of proposed federal constitutional amendments. Specifically, the
1918 amendment to the Ohio Constitution provided:

“The people also reserve to themselves the legislative power
of the referendum on the action of the General Assembly rat-
ifying any proposed amendment to the Constitution of the
United States.”

The Hawke case arose as a result of the Ohio Legislature’s ratification
of the 18th Amendment prohibiting the manufacture, sale, and trans-
portation of intoxicating liquors for beverage purposes. On January 7,
1919, the Ohio Legislature passed a concurrent resolution* ratifying the
Amendment.*” Ohio’s ratification was crucial because the U.S. Secretary
of State was in possession of resolutions of ratification from 35 other
states, and 36 ratifications were sufficient, at the time, to make a pending
amendment part of the U.S. Constitution. A protest-referendum petition
was quickly circulated in Ohio. Supporters of the 18th Amendment chal-
lenged the petition’s validity in state court. The Ohio Supreme Court
decided that the legislature’s ratification of the 18th Amendment should
be temporarily suspended and submitted to the state’s voters for approval
or disapproval in a statewide referendum. The U.S. Supreme Court, how-
ever, decided otherwise.

“The argument to support the power of the state to require
the approval by the people of the state of the ratification of

0 Hawke v. Smith. 253 U.S. 221 at 229-230. 1920.

L A concurrent resolution is a type of resolution that is passed by both houses of the
legislature but not submitted to the Governor for approval or disapproval.

2 The resolution of ratification for the 18th Amendment was adopted by the Ohio
Legislature in accordance with the long-standing practice in Ohio (and other states) of
not submitting the legislature’s resolution to the state’s Governor for approval or
disapproval.
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amendments to the federal Constitution through the medium
of a referendum rests upon the proposition that the federal
Constitution requires ratification by the legislative action of
the states through the medium provided at the time of the
proposed approval of an amendment. This argument is falla-
cious in this—ratification by a state of a constitutional
amendment is not an act of legislation within the proper
sense of the word. It is but the expression of the assent
of the state to a proposed amendment.”” [Emphasis
added]

In short, in connection with ratification of amendments to the U.S.
Constitution (the third entry in table 8.1), the word “legislature” in the
U.S. Constitution refers to the state’s two legislative chambers.
Ratification is

e “unconnected with the ordinary business of legislation,”
and
¢ “not an act of legislation.”®

Appendix U contains the full text of the Supreme Court’s 1920 deci-

sion in Hawke v. Smith.

8.3.4 Making an Application to Congress for a Federal
Constitutional Convention

The word “legislature” appears in the U.S. Constitution in connection

with one of the two ways by which amendments to the Constitution may

be proposed to the states. Article V provides:

“The Congress, whenever two thirds of both Houses shall
deem it necessary, shall propose Amendments to this
Constitution, or, on the Application of the Legislatures of
two thirds of the several States, shall call a Convention for
proposing Amendments....” [Emphasis added]

State legislatures sometimes call on Congress to convene a federal
Constitutional Convention. For example, prior to congressional passage
of the 17th Amendment, 26 states had petitioned Congress for a federal
Constitutional Convention to consider the specific question of the

4 Hawke v. Smith. 253 U.S. 221 at 229-230. 1920.
4 Jd. at 230.
©Id.



300 | Chapter 8

popular election of U.S. Senators. In addition, two additional states had,
during the period immediately prior to congressional action on the 17th
Amendment, issued requests for a federal Constitutional Convention
without mentioning the topic to be considered by the Convention.
Similarly, by the time Congress acted on the 21st Amendment, almost
two-thirds of the states had petitioned Congress for a federal
Constitutional Convention to repeal the 18th Amendment.

According to Orfield’s The Amending of the Federal Constitution,
when state legislatures apply to Congress for a federal Constitutional
Convention, the long-standing practice of the states has been that the
action of the legislature is not presented to the state’s Governor for
approval or disapproval.® Instead, the two houses of the state legislature
pass a concurrent resolution. Thus, in connection with applications to
Congress for a federal Constitutional Convention (the fourth entry in
table 8.1), historical practice indicates that the word “legislature” in the
U.S. Constitution refers to the state’s two legislative chambers.

8.3.5 Choosing the Manner of Electing U.S. Representatives and
Senators

As demonstrated in the previous four sections, judicial precedent and
long-standing practice by the states indicate that the word “legislature”
in the U.S. Constitution refers, in connection with the first, second, third,
and fourth entries in table 8.1, to the state’s two legislative chambers—
not to the state’s Governor or the state’s citizen-initiative or protest-ref-
erendum processes.

In many other parts of the U.S. Constitution, however, the word “leg-
islature” has a different meaning—namely, the state’s law-making
process. In these parts of the Constitution, “legislature” includes the
state’s Governor—an official who is manifestly not part of the state legis-
lature. Moreover, in these parts of the U.S. Constitution, “legislature” may
also include the state’s voters—who, like the Governor, are plainly not
members of the two chambers of the state legislature.

An example of this second meaning of the word “legislature” is found
in Article I, section 4, clause 1 of the U.S. Constitution concerning the
manner of holding elections for U.S. Representatives and Senators (the
fifth entry in table 8.1).

6 Orfield, Lester Bernhardt. 1942. The Amending of the Federal Constitution. Ann Arbor:
The University of Michigan Press.
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“The Times, Places and Manner of holding Elections for
Senators and Representatives, shall be prescribed in each
State by the Legislature thereof; but the Congress may at
any time by Law make or alter such Regulations, except as to
the Places of chusing Senators.” [Emphasis added]

The U.S. Supreme Court addressed the meaning of “legislature” in
Article I, section 4, clause 1 in Smiley v. Holm in 1932.* The issue in
Smiley was whether the Minnesota Governor could veto a law passed by
the legislature redrawing the state’s congressional districts after the 1930
census. In other words, the question in Smiley was whether the word
“legislature” refers to the state’s two legislative chambers or the state’s
law-making process which, in Minnesota in 1932, included the Governor.

The question of whether the word “legislature” includes a state’s
Governor depends, in large part, on the answer to the following question:

“When a state exercises authority pursuant to powers grant-
ed to it by the U.S. Constitution in connection with deciding
on the manner of electing its U.S. Representatives,

(1) does it derive the power to act solely from the U.S.
Constitution, or

(2) does it enact the legislation in accordance with the
procedures specified in the state’s constitution?”

The 1932 Smiley case involving the meaning of the word “legislature”
in the U.S. Constitution came to the U.S. Supreme Court over a decade
after various cases arising from the adoption of the initiative and refer-
endum processes in the early years of the 20th century. These earlier
cases included the 1920 Hawke case (discussed above) and the 1916 case
of State of Ohio ex rel. Davis v. Hildebrant (discussed below). Smiley
thus provided the Court with the opportunity to put all of these related
cases into perspective. The U.S. Supreme Court wrote in Smiley in 1932:

“[Wlhenever the term ‘legislature’ is used in the
Constitution, it is necessary to consider the nature of
the particular action in view.”* [Emphasis added]

47 Smiley v. Holm. 285 U.S. 355. 1932.
8 Id. at 366.
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Applying this test, the Court found that the term “legislature” in
Article I, section 4, clause 1 referred to “making laws™ and therefore
included the Governor.

“[I]t follows, in the absence of an indication of a contrary
intent, that the exercise of the authority must be in
accordance with the method which the State has pre-
scribed for legislative enactments. We find no sugges-
tion in the Federal constitutional provision of an
attempt to endow the legislature of the State with
power to enact laws in any manner other than that in
which the constitution of the State has provided that
laws shall be enacted.”” [Emphasis added]

Thus, the word “legislature” in the U.S. Constitution, in connection
with the state’s deciding on the “manner of holding Elections” for U.S.
Representatives” (the fifth entry in table 8.1), refers to the state’s process
of making laws—not just to the two chambers of the state legislature.

Appendix V contains the full text of the Supreme Court’s 1932 deci-
sion in Smiley v. Holm.

In 1916, the U.S. Supreme Court addressed the specific question of
whether the word “legislature” in Article I, section 4, clause 1 of the U.S.
Constitution included the voters acting through the processes of direct
democracy. The Supreme Court described the origins of State of Ohio ex
rel. Davis v. Hildebrant as follows:

“By an amendment to the Constitution of Ohio, adopted
September 3d, 1912, the legislative power was expressly
declared to be vested not only in the senate and house of
representatives of the state, constituting the general assem-
bly, but in the people, in whom a right was reserved by way
of referendum to approve or disapprove by popular vote any
law enacted by the general assembly.” * [Emphasis added]

The Supreme Court continued:

“In May, 1915, the general assembly of Ohio passed an act
redistricting the state for the purpose of congressional

* Id. at 365.
% Id. at 368.
°L State of Ohio ex rel. Davis v. Hildebrant. 241 U.S. 565 at 566. 1916.
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elections, by which act twenty-two congressional districts
were created, in some respects differing from the previously
established districts, and this act, after approval by the gov-
ernor, was filed in the office of the secretary of state. The req-
uisite number of electors under the referendum provision
having petitioned for a submission of the law to a popular
vote, such vote was taken and the law was disapproved.

“Thereupon, in the supreme court of the state, the suit before
us was begun against state election officers for the purpose of
procuring a mandamus, directing them to disregard the vote
of the people on the referendum, disapproving the law, and to
proceed to discharge their duties as such officers in the next
congressional election, upon the assumption that the action
by way of referendum was void, and that the law which was
disapproved was subsisting and valid.”*

Summarizing the issue, the Supreme Court wrote:

“The right to this relief was based upon the charge that
the referendum vote was not and could not be a part of
the legislative authority of the state, and therefore could
have no influence on the subject of the law creating congres-
sional districts for the purpose of representation in Congress.
Indeed, it was in substance charged that both from the point
of view of the state Constitution and laws and from that of the
Constitution of the United States, especially [clause] 4 of arti-
cle 1, providing that

‘the times, places and manner of holding elections for
Senators and Representatives, shall be prescribed in
each state by the legislature thereof; but the Congress
may at any time by law, make or alter such regulations,
except as to the places of choosing Senators;’

and also from that of the provisions of the controlling act of
Congress of August 8, 1911 (chap. 5, 37 Stat. at L. 13, Comp.
Stat. 1913, 15), apportioning representation among the states,
the attempt to make the referendum a component part of the

% Id. at 566-567.



304 | Chapter 8

legislative authority empowered to deal with the election of
members of Congress was absolutely void. The court below
adversely disposed of these contentions, and held that
the provisions as to referendum were a part of the leg-
islative power of the state, made so by the Consti-
tution, and that nothing in the act of Congress of 1911,
or in the constitutional provision, operated to the con-
trary, and that therefore the disapproved law had no exis-
tence and was not entitled to be enforced by mandamus.”
[Emphasis added]

The U.S. Supreme Court then upheld the Ohio Supreme Court and
rejected the argument that the word “legislature” in Article I, section 4,
clause 1 of the U.S. Constitution excluded the referendum process. The
popular vote rejecting Ohio’s redistricting statute was allowed to stand.

Additionally, the Court noted:

“Congress recognize[d] the referendum as part of the legisla-
tive authority of a state.”

Appendix P contains the full text of the Supreme Court’s 1916 deci-
sion in State of Ohio ex rel. Davis v. Hildebrant.

In 1920, the U.S. Supreme Court distinguished its decision in Hawke
from its decision in State of Ohio ex rel. Davis v. Hildebrant by saying in
Hawke:

“But it is said this view runs counter to the decision of this
court in Dawvis v. Hildebrant (241 U.S. 565) 36 S. Ct. 708. But
that case is inapposite. It dealt with article 1 section 4, of the
Constitution, which provides that the times, places, and man-
ners of holding elections for Senators and Representatives in
each state shall be determined by the respective Legislatures
thereof, but that Congress may at any time make or alter such
regulations, except as to the place for choosing Senators. As
shown in the opinion in that case, Congress had itself recog-
nized the referendum as part of the legislative authority of the
state for the purpose stated. It was held, affirming the

% Id. at 568.
* Id. at 569.
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judgment of the Supreme Court of Ohio, that the referendum
provision of the state Constitution, when applied to a law
redistricting the state with a view to representation in
Congress, was not unconstitutional. Article 1, section 4,
plainly gives authority to the state to legislate within the
limitations therein named. Such legislative action is
entirely different from the requirement of the Consti-
tution as to the expression of assent or dissent to a pro-
posed amendment to the Constitution. In such expres-
sion no legislative action is authorized or required.””
[Emphasis added]

Relying on Smiley v. Holm* and State of Ohio ex rel. Davis v.
Hildebrant,”™ the Colorado Supreme Court wrote in Colorado, ex 7rel.
Salazar v. Davidson in 2003:

“[T]he United States Supreme Court has interpreted the word
‘legislature’ in Article I to broadly encompass any means per-
mitted by state law [including] citizen referenda and initia-
tives, mandatory gubernatorial approval, and any other pro-
cedures defined by the state.” %5

Chief Justice Rehnquist, joined by Justices Thomas and Scalia,
affirmed this view in a dissenting opinion when the U.S. Supreme Court
denied review of the Colorado, ex rel. Salazar v. Davidson decision.
Rehnquist stated that the Court had

“explained that the focus of our inquiry was not on the
‘body’ but the function performed [and that] the function
referred to by Article I, §4, was the lawmaking process,
which is defined by state law.”® [Emphasis added]

% Hawke v. Smith. 253 U.S. 221 at 230-231. 1920.

% Smiley v. Holm. 285 U.S. 355. 1932.

57 State of Ohio ex rel. Davis v. Hildebrant. 241 U.S. 565. 1916.

% Colorado, ex rel. Salazar v. Davidson. 79 P.3d 1221, 1232 (Colorado 2003).

% In Cook v. Gralike, 531 U.S. 510, 526 n.20 (2001), the Court declined to consider whether
the Elections Clause of Art. 1, §4, which is a grant of power to “each State by the
Legislature thereof,” could be invoked to protect to a statute adopted by referendum.
The Court reaffirmed, however, the notion in Smiley that “[w]herever the term ‘legisla-
ture’ is used in the Constitution, it is necessary to consider the nature of the particular
action in view.” Id.

% Colorado General Assembly v. Salazar, 124 S. Ct. 2228 at 2230. 2004.
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The distinction between “the lawmaking process” and the two cham-
bers of the state legislature is not new. In fact, this distinction has been
made since the earliest days of the U.S. Constitution. When the U.S.
Constitution took effect in 1788, two states had the gubernatorial veto.**

The provisions of the Massachusetts Constitution at the time when
the U.S. Constitution took effect were substantially the same as the pro-
cedures for gubernatorial approval, veto, and legislative override found in
most state constitutions today (and substantially the same as the proce-
dures for presidential veto in the U.S. constitution).

“No bill or resolve of the senate or house of representatives
shall become a law, and have force as such, until it shall have
been laid before the governor for his revisal; and if he, upon
such revision, approve thereof, he shall signify his approba-
tion by signing the same. But if he have any objection to the
passing of such bill or resolve, he shall return the same,
together with his objections thereto, in writing, to the senate
or house of representatives, in whichsoever the same shall
have originated, who shall enter the objections sent down by
the governor, at large, on their records, and proceed to recon-
sider the said bill or resolve; but if, after such reconsidera-
tion, two-thirds of the said senate or house of representatives
shall, notwithstanding the said objections, agree to pass the
same, it shall, together with the objections, be sent to the
other branch of the legislature, where it shall also be recon-
sidered, and if approved by two-thirds of the members pres-
ent, shall have the force of law; but in all such cases, the vote
of both houses shall be determined by yeas and nays; and the
names of the persons voting for or against the said bill or
resolve shall be entered upon the public records of the com-
monwealth.”®

b Kole, Edward A. 1999. The First 13 Constitutions of the First American States.
Haverford, PA: Infinity Publishing.

% Kole, Edward A. The True Intent of the First American Constitutions of 1776-1791.
Haverford, PA: Infinity Publishing.

% Massachusetts Constitution of 1780. Chapter I, Section I, Article II.
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On November 20, 1788, both chambers of the Massachusetts legisla-
ture approved legislation specifying the manner for electing U.S. repre-
sentatives. This legislation was forwarded to Governor John Hancock,
and he approved it.*

The New York Constitution of 1777 was in effect when the U.S.
Constitution took effect. The New York Constitution (like many state con-
stitutions of the colonial era and immediate post-independence era) had
a Governor’s Council.” In particular, the New York Constitution required
that all bills passed by the legislature be submitted to a Council of
Revision composed of the Governor, the Chancellor, and judges of the
state supreme court. A two-thirds vote of both houses of the legislature
was necessary to override a veto by the Council. On January 23, 1789, the
New York legislature approved legislation specifying the manner for
electing U.S. representatives. The bill was presented to the Council; the
Council approved the bill; and the bill became law.

Article I, section 4, clause 1 of the U.S. Constitution covers the man-
ner of electing U.S. Senators as well as the manner of electing U.S.
Representatives.

“The Times, Places and Manner of holding Elections for
Senators and Representatives, shall be prescribed in each
State by the Legislature thereof....” [Emphasis added]

The two meanings of the word “legislature” in the U.S. Constitution
are dramatically illustrated by the actions of the first New York legislature
that met under the U.S. Constitution. As mentioned in section 8.3.1, the
state’s Governor was not part of the constitutional process of electing
U.S. Senators under the original Constitution. The two chambers of the
state legislature elected the state’s U.S. Senators. The Governor of New
York was, however, part of the law-making process that decided the
manner of electing U.S. Senators. For example, in 1789, both houses of
the New York legislature passed a bill providing for the manner of elect-
ing U.S. Senators. This bill was presented to the Council composed of the
Governor, the Chancellor, and the judges of the state supreme court. The

6 Smith, Hayward H. 2001. Symposium, Law of Presidential Elections: Issues in the
Wake of Florida 2000. History of the Article II Independent State legislature Doctrine.
29 Florida State University Law Review 731-785 at 760. Issue 2.

% Currently, Massachusetts has a Governor’s Council and New Hampshire has an
Executive Council.
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Council vetoed the bill.* That bill did not become law. In short, when
a state chose the “manner” of electing its U.S. Senators, the word
“legislature” in the U.S. Constitution meant “the lawmaking process”
(which included the Governor and Council); however, when the state
elected its U.S. Senators, the same word “legislature” meant only the two
legislative chambers (which did not include the Governor or the Council).
Congressional districting is arguably the most important aspect of
the “manner” of electing U.S. Representatives. In recent years, the voters
have used the processes of direct democracy not only to review congres-
sional districting plans enacted by the state legislature (as they did in
Ohio in the 1916 case of State of Ohio ex rel. Davis v. Hildebrant), but
also to entirely exclude the state legislature from the process of congres-
sional districting. For example, Arizona voters recently approved an ini-
tiative establishing a non-partisan commission to draw the state’s con-
gressional districts. The voters’ decision to exclude the state legislature
power from the redistricting process was taken by the voters unilaterally
through the citizen-initiative process—without the involvement, much
less the consent, of the state legislature. The power of congressional
redistricting in Arizona now resides in the non-partisan commission.
Similar initiative measures were on the ballot in the November 2005 elec-
tions in California and Ohio (but were defeated). Initiative petitions were
in circulation in 2005 in Florida and Massachusetts for similar measures.
In summary, present-day practice, practice at the time of ratification
of the U.S. Constitution, and court decisions consistently support the
interpretation that the word “legislature” in article I, section 4, clause 1 of
the U.S. Constitution (the fifth entry in table 8.1) does not refer to the two
chambers of the state legislature but, instead, refers to the “lawmaking
process” that includes
e the state’s Governor, an official who is manifestly not a
member of the two chambers of the state legislature, and
e in states having the citizen-initiative process and protest-
referendum process, the state’s voters, who, like the
Governor, are manifestly not members of the two chambers
of the state legislature.

% DenBoer, Gordon; Brown, Lucy Trumbull; and Hagermann, Charles D. (editors). 1986.
The Documentary History of the First Federal Elections 1788-1790. Madison, WI:
University of Wisconsin Press. Volume III.
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8.3.6 Choosing the Manner of Appointing Presidential Electors
The word “legislature” appears in Article II of the U.S. Constitution (the
sixth entry in table 8.1).

“Each State shall appoint, in such Manner as the
Legislature thereof may direct, a Number of Electors,
equal to the whole Number of Senators and Representatives
to which the State may be entitled in the Congress....”"
[Emphasis added]

In U.S. Term Limits v. Thornton, the U.S. Supreme Court in 1995
noted the parallelism between the use of the word “legislature” in Article
I, section 4, clause 1 (relating to the “manner” of electing U.S. Repre-
sentatives) and the word “legislature” in Article II. The Court wrote,

“

. the provisions governing elections reveal the Framers’
understanding that powers over the election of federal offi-
cers had to be delegated to, rather than reserved by, the
States. It is surely no coincidence that the context of fed-
eral elections provides one of the few areas in which
the Constitution expressly requires action by the
States, namely that

‘[t]he Times, Places and Manner of holding Elections
for Senators and Representatives, shall be prescribed in
each State by the legislature thereof.’ [Art L., §4, cl. 4.]

“This duty parallels the duty under Article II that

‘Each State shall appoint, in such Manner as the
Legislature thereof may direct, a Number of Electors.’
ArtIL, §1, cl. 2.

“These Clauses are express delegations of power to the States
to act with respect to federal elections.”® [Emphasis added]

The parallelism noted by the Court supports the power of the people
to act legislatively through the citizen-initiative process concerning the
manner of electing presidential electors.

7 U.S. Constitution. Article II, section 1, clause 2.
% U.S. Term Limits v. Thornton. 514 U.S. 779 at 805. 1995.



310 | Chapter 8

The question of whether the word “legislature” includes the state’s
initiative and referendum processes depends, in large part, on the answer
to the following question:

“When a state exercises authority pursuant to powers grant-
ed to it by the U.S. Constitution in connection with deciding
on the manner of choosing its presidential electors,

(1) does it derive the power to act solely from the U.S.
Constitution, or

(2) does it enact the legislation in accordance with the
procedures specified in the state’s constitution?”

The leading U.S. Supreme Court case interpreting Article II, section
1, clause 2 of the U.S. Constitution is the 1892 case of McPherson v.
Blacker.® In Blacker, the U.S. Supreme Court rejected a challenge to
Michigan legislation providing for selection of presidential electors by
district, as opposed to the statewide winner-take-all method that
Michigan had been using prior to 1892 and that had become the national
norm. In that case, the Court analyzed the meaning of the word
“legislature” as used in Article II and noted that the interpretation of this
word was governed by fundamental law of the state. The U.S. Supreme
Court wrote:

“The state does not act by its people in their collective capac-
ity, but through such political agencies as are duly constitut-
ed and established. The legislative power is the supreme
authority, except as limited by the constitution of the
state, and the sovereignty of the people is exercised through
their representatives in the legislature, unless by the funda-
mental law power is elsewhere reposed. The constitution
of the United States frequently refers to the state as a politi-
cal community, and also in terms to the people of the several
states and the citizens of each state. What is forbidden or
required to be done by a state is forbidden or required of the
legislative power under state constitutions as they exist.”™
[Emphasis added]

% McPherson v. Blacker. 146 U.S. 1. 1892.
" Id. at 27.



Legal Issues Concerning the Proposed Interstate Compact | 311

The possibility that a state’s legislative power might be “reposed” in
a place other than the state legislature is noteworthy, given that the case
was decided when the idea of the citizen-initiative process was an active
topic of public debate (just before South Dakota became the first state to
adopt the citizen-initiative process in 1898).

Given that the citizen-initiative process is generally considered to be
a co-equal grant of authority to that given to the state’s legislature, the
treatment of the initiative process as a legislative power is consistent
with the fundamental law of states that have the initiative process.

There are two cases that have specifically involved the question of
whether the word “legislature” in Article II of the U.S. Constitution
includes the initiative and referendum processes.™

The first case arose as a result of a 1919 law entitled “An act granting
to women the right to vote for presidential electors.” This law was passed
by the two houses of the Maine legislature and presented to the state’s
Governor. The Governor signed the law. Under the protest-referendum
provisions of the Maine Constitution, if a petition protesting a just-
enacted law is filed with the signatures of at least 10,000 voters, the new
law is temporarily suspended and referred to the voters for their approval
or disapproval in a statewide referendum. A petition was circulated and
duly filed with the Governor’s office concerning this statute. Before pro-
ceeding with the referendum, the Governor raised the question of
whether the referendum provision of the Maine Constitution applied to
legislation involving the manner of appointing the state’s presidential
electors. Specifically, he propounded the following question to the
Justices of the Maine Supreme Judicial Court:

“Is the effect of the act of the Legislature of Maine of 1919,
entitled ‘An act granting to women the right to vote for presi-
dential electors,” approved by the Governor on March 28,
1919, suspended by valid written petitions of not less than

™ Court cases specifically interpreting the word “legislature” in Article II in relation to the
initiative or referendum process are necessarily rare for several reasons. First, the ini-
tiative and referendum processes are only slightly more than 100 years old. Second, the
initiative or referendum processes are available in fewer than one half of the states.
Third, only a handful of the laws that a state enacts in a typical year involve the conduct
of elections. Fourth, few new state laws involve the manner of conducting congres-
sional and senatorial elections, and even fewer relate to presidential elections. Fifth, the
vast majority of new state laws each year are enacted without the use of either the
initiative or referendum processes.
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10,000 electors, addressed to the Governor and filed in the
office of the secretary of state within 90 days after the recess
of the Legislature, requesting that it be referred to the people,
and should the act be referred to the people as provided in
article 4 of the Constitution of Maine, as amended by
Amendment 31, adopted September 14, 1908?”

On August 28, 1919, the Maine Supreme Judicial Court unanimously
answered this question in the affirmative. Relying extensively on the 1892
decision of the U.S. Supreme Court in McPherson v. Blacker,” the Maine
Supreme Judicial Court wrote:

“The language of section 1, subd. 2, is clear and unambiguous.
It admits of no doubt as to where the constitutional power of
appointment is vested, namely, in the several states.

‘Each state shall appoint in such manner as the
Legislature thereof may direct’

are the significant words of the section, and their plain mean-
ing is that each state is thereby clothed with the
absolute power to appoint electors in such manner as it
may see fit, without any interference or control on the
part of the federal government, except, of course, in case
of attempted discrimination as to race, color, or previous
condition of servitude under the fifteenth amendment.
The clause,

‘in such manner as the Legislature thereof may direct,’

means, simply that the state shall give expression to its
will, as it must, of necessity, through its law-making
body, the Legislature. The will of the state in this respect
must be voiced in legislative acts or resolves, which shall pre-
scribe in detail the manner of choosing electors, the qualifi-
cations of voters therefor, and the proceedings on the part of
the electors when chosen.

2 McPherson v. Blacker. 146 U.S. 1. 1892. The Blacker case is also discussed in section
2.2.5 and later in this section. The complete opinion of the U.S. Supreme Court in the
Blacker case is found in appendix O.
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“But these acts and resolves must be passed and
become effective in accordance with and in subjection
to the Constitution of the state, like all other acts and
resolves having the force of law. The Legislature was not
given in this respect any superiority over or independ-
ence from the organic law of the state in force at the
time when a given law is passed. Nor was it designated by
the federal Constitution as a mere agency or representative of
the people to perform a certain act, as it was under article 5
in ratifying a federal amendment, a point more fully discussed
in the answer to the question concerning the federal pro-
hibitory amendment. 107 Atl. 673. It is simply the ordinary
instrumentality of the state, the legislative branch of
the government, the law-making power, to put into
words the will of the state in connection with the
choice of presidential electors. The distinction between
the function and power of the Legislature in the case
under consideration and its function and power as a
particular body designated by the federal Constitution
to ratify or reject a federal amendment is sharp and
clear and must be borne in mind.

“It follows, therefore, that under the provisions of the federal
Constitution the state by its legislative direction may estab-
lish such a method of choosing its presidential electors as it
may see fit, and may change that method from time to time as
it may deem advisable; but the legislative acts both of
establishment and of change must always be subject to
the provisions of the Constitution of the state in force
at the time such acts are passed and can be valid and
effective only when enacted in compliance therewith.”™
[Emphasis added]

The Court continued:

“It is clear that this act, extending this privilege to women,
constitutes a change in the method of electing presidential
electors....

™ In re Opinion of the Justices. 107 A. 705. 1919.
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“... this state during the century of its existence prior to 1919,
had by appropriate legislative act or resolve directed that
only male citizens were qualified to vote for presidential elec-
tors. By the act of 1919 it has attempted to change that direc-
tion, by extending the privilege of suffrage, so far as presi-
dential electors are concerned, to women. Had this act been
passed prior to the adoption of the initiative and referendum
amendment in 1908, it would have become effective, so far as
legal enactment is concerned, without being referred to the
people; but now under Amendment 31 such reference must
be had, if the necessary steps therefor are taken.”

“... This is the public statute of a law-making body, and
is as fully within the control of the referendum amend-
ment as is any other of the 239 public acts passed at the
last session of the Legislature, excepting, of course, emer-
gency acts. It is shielded from the jurisdiction of that
referendum neither by the state nor by the federal
Constitution. In short, the state, through its Legislature, has
taken merely the first step toward effecting a change in the
appointment of presidential electors; but, because of the peti-
tions filed, it must await the second step which is the vote of
the people. The legislative attempt in this case cannot be fully
effective until

‘thirty days after the Governor shall have announced by
public proclamation that the same has been ratified by
a majority of the electors voting thereon at a general or
special election.””™ [Emphasis added]

Appendix Q contains the entire text of the Court’s opinion in In re
Opinion of the Justices.

™ Id.

™ There was a flurry of activity concerning women’s suffrage at the time. The Maine legis-
lature adopted its contested law on women’s suffrage in presidential elections on March
28, 1919. Congress proposed the women'’s suffrage amendment to the U.S. Constitution
on June 4, 1919 and sent it to the states for ratification. The Maine Supreme Judicial
Court announced its decision on August 28, 1919. The Maine Legislature ratified the pro-
posed federal constitutional amendment on November 5, 1919. Tennessee’s ratification
on August 18, 1920, brought the 19th Amendment to the U.S. Constitution into effect.
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When the voters of Maine voted on the suspended law, it was passed
by a vote of 88,080 to 30,462.™

The second case involving an interpretation of the word “legislature” in
Article II of the U.S. Constitution came just prior to the November 2, 2004,
presidential election. Napolitano v. Davidson involved a federal court chal-
lenge to an initiative petition proposing an amendment to the Colorado
Constitution to adopt the whole-number proportional approach for choos-
ing the state’s presidential electors (section 4.1.14). In that case, a Colorado
voter asked that the Colorado Secretary of State be enjoined from holding
the election on the proposed amendment. The plaintiff alleged that
Amendment 36 violated Article II of the U.S. Constitution in that the voters
were attempting to unconstitutionally preempt the role of the “legislature”
in connection with the manner of appointing presidential electors.

The Colorado Attorney General defended the Secretary of State. Two
representatives of those who had signed initiative petitions to place
Amendment 36 on the ballot (the “proponents”) were granted the right to
intervene in the litigation. Additionally, one Democratic and one
Republican candidate for presidential elector in the November 2004 elec-
tion attempted to intervene.™

The Colorado Attorney General unqualifiedly defended the substantive
provisions of Amendment 36. In response to the claim that the voters’ exer-
cise of the initiative power to allocate presidential electors infringed upon
Article II, the Attorney General stated that, when the people of Colorado
use the initiative process, they act as the “legislature.” Specifically, the State
of Colorado took the position that its voters were fully empowered to act,
pursuant to Article II, to allocate presidential electors.

“Article II, §1 authorizes each state to act in a lawmaking
capacity to select the manner in which it appoints its presi-
dential electors.... For example, the lawmaking authority
conferred by Article II, §1 encompasses the people’s power of
referendum when such power is provided by the state consti-
tution. Cf. Hildebrant, 241 U.S. at 569.™ It follows that the

™ The Elector-Intervenors were permitted to brief each of their legal arguments. After
addressing the substance of their arguments, however, Judge Babcock ruled from the
bench that their attempted intervention was not authorized, as they lacked standing to
participate in the litigation.

" Appendix P contains the opinion of the U.S. Supreme Court in the case of State of Ohio
ex rel. Davis v. Hildebrant cited by the Colorado Attorney General.
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lawmaking authority conferred by Article II, §1 also
encompasses the people’s power of initiative where the
people are empowered by the state constitution to leg-
islate via initiative....

“The Proposal (to proportionally allocate presidential
electors based on the state’s popular vote) is an initiative
by the people of Colorado as authorized by the Colorado
Constitution. As such, it is an exercise of legislative
power for the purpose of appointing presidential electors.
The Proposal, therefore, is authorized by Article II,
§1.”" [Emphasis added]

By the time the matter was fully briefed for the court, early voting
had commenced in Colorado. Most absentee ballots had been sent to vot-
ers. A little more than one week remained until election day. On October
26, 2004, Judge Lewis Babcock heard the motions for preliminary injunc-
tion, filed by the plaintiff and the elector-intervenors, as well as the
motions to dismiss filed by the Colorado Attorney General and the peti-
tion’s proponents. Judge Babcock denied the former and granted the lat-
ter, clearing the way for a vote by the people on Amendment 36 on
November 2, 2004.

From the bench, Judge Babcock noted that the matter was not ripe
for adjudication, as an actual controversy could be said to exist only if the
election were held and a majority of voters approved the proposed
change in the method of allocating Colorado’s presidential electors. Until
that time, any opinion would only be advisory in nature.

Judge Babcock also noted that the issues involved in this case should
be resolved in the first instance by the Colorado state courts and, there-
fore, that it was proper for the federal courts to abstain from intervening
in this matter. Indeed, the Colorado challenge to the initiative petition on
Amendment 36 was unusual in that it started in federal court. Most chal-
lenges to initiative and referendum petitions start in state courts.

In his oral ruling, Judge Babcock noted that the elector-intervenors
had argued that Amendment 36 was “patently unconstitutional.” The
judge expressly stated that this was not the case, but he added that

®The Secretary of State’s Combined Motion to Dismiss and Response to Motion for
Preliminary Injunction at 21-22, filed in Napolitano v. Davidson, Civil Action No. 04-B-
2114, D.Colo. (2004).
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because he did not have to reach the merits of the case, his ruling should
not be taken as a judicial imprimatur concerning the constitutionality of
Amendment 36.

In order to obtain a preliminary injunction, one generally must estab-
lish (among other things) that there is a substantial likelihood of prevail-
ing on the merits when the matter goes to trial. This standard generally
applies when one seeks to enjoin an election or any part of the election
process.” The federal district court, in evaluating the motions for prelim-
inary injunction, did not find that either the plaintiff or the elector-inter-
venors had a substantial likelihood of success on the merits with regard
to their argument that Amendment 36 violated Article II.

On November 2, 2004, Amendment 36 was rejected by the voters
(section 4.1.14), so none of the legal issues raised by the pre-election law-
suit was subsequently addressed in court. Nonetheless, the voters’ right
to use the initiative process to change the manner of appointing presi-
dential electors in Colorado was not disturbed by the judiciary.

Long-standing historical practice by the states is consistent with the
1920 decision by the Maine Supreme Judicial Court and the outcome of
the 2004 litigation in Colorado concerning the meaning of the word “leg-
islature” in Article II of the U.S. Constitution.

When the U.S. Constitution took effect in 1788, the gubernatorial veto
existed in Massachusetts and New York.*#

On November 20, 1788, both chambers of the Massachusetts legisla-
ture approved legislation specifying the manner for appointing the state’s
presidential electors. This legislation was presented to Governor John
Hancock—an official who was manifestly not part of the two chambers
of the state legislature. Governor Hancock approved the legislation.*

In New York, a comprehensive bill was introduced in the Senate on
December 13, 1788, for electing presidential electors, U.S.
Representatives, and U.S. Senators. The Federalists controlled the state

™ Libertarian Party v. Buckley. 938 F.Supp. 687, 690 (D. Colo. 1997). See also Chandler
v. Miller. 520 U.S. 305, 311. 1997.

8 Kole, Edward A. 1999. The First 13 Constitutions of the First American States.
Haverford, PA: Infinity Publishing.

81 Kole, Edward A. The True Intent of the First American Constitutions of 1776—1791.
Haverford, PA: Infinity Publishing.

82 Smith, Hayward H. 2001. Symposium, Law of Presidential Elections: Issues in the Wake
of Florida 2000, History of the Article II Independent State legislature Doctrine, 29
Florida State University Law Review 731 at 760.
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Senate, and the Anti-Federalists controlled the Assembly. The two hous-
es could not agree on the method by which the legislature would elect
presidential electors or U.S. Senators because each house wanted to
enhance its own power in the process. The three issues were therefore
considered separately.

As previously mentioned (section 8.3.5), the legislature passed legis-
lation on January 27, 1789, providing the “manner” of electing U.S.
Representatives (including the districts to be used). That bill was sub-
mitted to the Council of Revision composed of the Governor, the
Chancellor, and the judges of the state supreme court. The Council
approved the bill; the bill became law; and the elections of U.S.
Representatives were held on March 3, 1789, in accordance with that law.

In addition (section 8.3.5), the legislature passed a bill in 1789 pro-
viding for the manner of electing U.S. Senators. This bill was presented to
the Council, but the Council vetoed the bill, and the bill did not become
law.

The legislature also debated a bill entitled “An act for regulating the
manner of appointing electors who are to elect the President, and Vice-
President of the United States of America.” That is, the legislation spec-
ifying the manner of appointing presidential electors was in the same
form as the vetoed bill specifying the manner of electing U.S.
Representatives and U.S. Senators. That is, the legislature debated the bill
concerning the manner of appointing presidential electors as an ordinary
legislative bill—not as a concurrent resolution to be voted upon only by
the two houses.

As it happened the two chambers of the New York legislature did not
reach an agreement on the manner of appointing presidential electors in
time for the first presidential election. Consequently, New York did not
cast any electoral votes in the 1789 presidential election. Later, a bill was
passed by both chambers of the legislature and submitted to the Council
in time for the 1792 presidential election. It took effect.

Thus, actual practice in the two states that had the gubernatorial veto
at the time when the U.S. Constitution first took effect indicates that, in
connection with the state’s decision on the manner of appointing

% DenBoer, Gordon; Brown, Lucy Trumbull; and Hagermann, Charles D. (editors). 1986.
The Documentary History of the First Federal Elections 1785-1790. Madison, WI:
University of Wisconsin Press. Volume III. Pages 217-435.
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presidential electors, the word “legislature” in Article I meant the state’s
lawmaking process—not just the two chambers of the state legislature.
Present-day practice by the states is consistent with practice from
the time when the U.S. Constitution first took effect. Table 8.2 shows the
section of each state’s current law specifying the manner of appointing

Table 8.2 PRESENT-DAY PRACTICE BY THE STATES CONCERNING THE MEANING
OF THE WORD “LEGISLATURE” IN CONNECTION WITH STATE LAWS
SPECIFYING THE MANNER OF APPOINTING PRESIDENTIAL ELECTORS

WAS THE LEGISLATURE’S BILL PRE-

STATE SECTION SENTED TO THE STATE'S GOVERNOR?
Alabama Ala.Code § 17-19-4 Yes
Ala.Code § 17-19-5 Yes
Ala. Code § 17-19-6 Yes
Alaska AK ST § 15.15.450 Yes
Arizona A.R.S. § 16-650 Yes
Arkansas Ar. Code §7-8-304 Yes
California Cal.Elec.Code § 15505 Yes
Colorado C.R.S. § 1-11-106 Yes
Section. 20 of Schedule to No—~Provision of 1876
Colorado Constitution Colorado Constitution
Connecticut C.G.S. § 9-315 Yes
Delaware 15 Del. C. § 5703 Yes
15 Del. C. § 5711 Yes
District of Columbia D.C. Code, Sect. 1-1001.10 Yes
Florida F.S.A. § 9.103.011 Yes
Georgia Ga. Code Ann., § 21-2-499 Yes
Hawaii H.R.S. § 2-14-24 Yes
Idaho ID ST § 34-1215 Yes
lllinois 10 ILCS 5/21-2 Yes
10 ILCS 5/21-3 Yes
Indiana IC 3-12-5-7 Yes
lowa I.C.A. § 50.45 Yes
Kansas KS ST § 25-702 Yes
Kentucky KRS § 118.425 Yes
Louisiana LSA-R.S. 18:1261 Yes
Maine 21-A M.R.S. § 723 Yes
21-A M.R.S. § 802 Yes
Maryland MD Code § 11-601 Yes
Massachusetts M.G.L.A. 54 § 118 Yes
Michigan M.C.L.A. 168.42 Yes
Minnesota M.S.A. § 208.05 Yes
Mississippi Miss. Code Ann. § 23-15-605 Yes
Missouri V.A.M.S. 128.070 Yes
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Table 8.2 PRESENT-DAY PRACTICE BY THE STATES CONCERNING THE MEANING OF
THE WORD “LEGISLATURE” IN CONNECTION WITH STATE LAWS SPECIFYING
THE MANNER OF APPOINTING PRESIDENTIAL ELECTORS (cont.)

WAS THE LEGISLATURE’S BILL

PRESENTED TO THE STATE'S

STATE SECTION GOVERNOR?
Montana Mt. St. §13-25-103 Yes

Mt. St. §13-1-103 Yes
Nebraska NE ST § 32-710 Yes

NE ST § 32-1040 Yes
Nevada N.R.S. 293.395 Yes
New Hampshire N.H. Rev. Stat. § 659:81 Yes
New Jersey §19:3-26 Yes
New Mexico N. M. S. A. 1978, § 1-15-14 Yes
New York § 12-102 Yes
North Carolina N.C.G.S.A. § 163-210 Yes
North Dakota ND ST 16.1-14-01 Yes
Ohio R.C. § 3505.33 Yes
Oklahoma 26 Okl.St.Ann. § 7-136 Yes

26 Okl.St.Ann. § 10-103 Yes
Oregon 0.R.S. § 254.065 Yes
Pennsylvania 25 P.S. § 3166 Yes
Rhode Island § 17-4-10 Yes
South Carolina Code 1976 § 7-19-70 Yes
South Dakota SDCL. § 12-20-35 Yes
Tennessee T.C. A. § 2-8110 Yes
Texas § 192.005 Yes
Utah Utah Code 20A-4-304 Yes

Utah Code 20A-13-302 Yes
Vermont VI STT. 17 § 2731 Yes

VT STT.17 § 2592 Yes
Virginia § 24.2-675 Yes

§ 24.2-673 Yes
Washington Rev. Code Wash. (ARCW)

§ 29A.56.320% Yes
West Virginia Article VII, Section 3 of

West Virginia constitution® No
Wisconsin W.S.A. 5.01 Yes
Wyoming WY ST § 22-17-117 Yes

WY ST § 22-19-103 Yes

8 Article III, section 4 of the Washington State Constitution specifies that, in all elections,
the candidate “having the highest number of votes shall be declared duly elected.”

% Article VII, section 3 (ratified November 4, 1902) specifies that, in all elections, the can-
didate with “the highest number of votes for either of said offices, shall be declared duly
elected thereto.”
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presidential electors.® In every state, the law was not enacted merely by
action of the two chambers of the state legislature but, instead, was pre-
sented to the state’s Governor for approval or disapproval.

None of the state laws in table 8.2 was enacted by means of the citi-
zen-initiative process; however, there have been numerous initiatives and
referenda over the years on provisions of state election laws involving the
manner of electing presidential electors.

On February 23, 1917, Maine voted on a “Proposed Constitutional
Amendment Granting Suffrage to Women upon Equal Terms with Men.”
The proposition received 20,604 “yes” vote and 38,838 “no” votes.

In 1919, the Maine Supreme Judicial Court upheld a statewide refer-
endum on a state statute entitled “An act granting to women the right to
vote for presidential electors.”

In the late 1950s and early 1960s, there was considerable controver-
sy in Michigan (and other states) concerning the coattail effect of votes
cast for President on races for lower offices. In particular, Republican
county and township officeholders in Michigan sought to eliminate the
voter’s option to vote for all nominees of one party by casting a single so-
called straight-party vote. When the Republicans ended 14 years of
Democratic control of the Governor’s office in 1962, the new Republican
Governor and the Republican legislature enacted a statute requiring that
voters cast a separate vote for President and a separate vote for each
other office on the ballot (the so-called Massachusetts ballot).* A protest-
referendum petition was circulated and filed, thereby suspending the
statute. The voters rejected the statute in the November 1964 elections.
Thus, presidential electors remained tethered in Michigan to the party’s
candidates for other offices (if the voter so desired).

Similarly, in 1972, an initiative petition was filed in Maine proposing
to change the form of the ballot from party columns to individual offices
(the Massachusetts ballot). This proposition passed by a vote of 110,867
to 64,506.

In 1976, an Oklahoma court wrote the following in McClendon wv.
Slater about state legislation concerning the manner of appointing presi-
dential electors:

8 That is, the statewide winner-take-all rule in 48 states and the District of Columbia and
the congressional district system in Maine and Nebraska.

87 In re Opinion of the Justices. 107 Atl. 705. 1919.
8 Michigan Public Act 240 of 1964.
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“It is fundamental that each state and its Legislature, under a
Republican form of government possess all power to protect
and promote the peace, welfare and safety of its citizens. The
only restraints placed thereon are those withdrawn by the
United States Constitution and the state’s fundamental law.
Art. V, ss 1 and 2 express that these reservations or with-
drawals in the people under the Constitution of the
State of Oklahoma are two in nature and as explicitly
set out in Art. V, s 2 to be the ‘initiative’ and the ‘refer-
endum’ processes. For our purpose, no other withdrawal
or restraint is placed upon the broad fundamental pow-
ers of this state’s Legislature by Art. V of the State
Constitution.” [Emphasis added]

More recently, voters have considered initiatives for instant run-off
voting for presidential electors and other offices in Alaska in 2002,
requirements for voter identification in Arizona in 2004, and voting by
convicted felons in Massachusetts in 2000.

In Commonwealth ex rel. Dummit v. O’Connell, the Kentucky Court
of Appeals wrote the following in 1944 in connection with a state law
permitting soldiers to vote by absentee ballot for U.S. Representatives,
U.S. Senators, and presidential electors:

“[TThe legislative process must be completed in the manner
prescribed by the State Constitution in order to result in a
valid enactment, even though that enactment be one which
the Legislature is authorized by the Federal Constitution to
make.””

It is important to note that the decision of the U.S. Supreme Court in
Bush v. Gore in 2000 did nothing to change the meaning of the word “leg-
islature” in the U.S. Constitution in Article II. In that case, the Court set-
tled the dispute over Florida’s 2000 presidential vote by halting the man-
ual recount of ballots that the Florida Supreme Court had ordered.

Referring to the 1892 case of McPherson v. Blacker, the U.S. Supreme
Court wrote in Bush v. Gore:™

8 McClendon v. Slater. 554 P.2d 774, 776 (Ok. 1976).
% Commonwealth ex rel. Dummit v. O’Connell. 181 S.W.2d 691, 694 (Ky. Ct. App. 1944).
9 McPherson v. Blacker. 146 U.S. 1 at 27. 1892.
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“The individual citizen has no federal constitutional right to
vote for electors for the President of the United States unless
and until the state legislature chooses a statewide election as
the means to implement its power to appoint members of the
Electoral College. U.S. Const., Art. I, §1. This is the source
for the statement in McPherson v. Blacker, 146 U.S. 1,
35 (1892), that the State legislature’s power to select
the manner for appointing electors is plenary; it may, if it
so chooses, select the electors itself, which indeed was the
manner used by State legislatures in several States for many
years after the Framing of our Constitution. Id., at 28-33.
History has now favored the voter, and in each of the several
States the citizens themselves vote for Presidential electors.
When the state legislature vests the right to vote for President
in its people, the right to vote as the legislature has prescribed
is fundamental; and one source of its fundamental nature lies
in the equal weight accorded to each vote and the equal digni-
ty owed to each voter. The State, of course, after granting the
franchise in the special context of Article II, can take back the
power to appoint electors. See id., at 35.”” [Emphasis added]

The U.S. Supreme Court did not change the prevailing definition of
the word “legislature” in Bush v. Gore but, instead, identified the source
(i.e., McPherson v. Blacker) of the undisputed statement that the “legisla-
ture” is indeed supreme in matters of choosing the manner of appointing
a state’s presidential electors. The issues in Bush v. Gore did not concern
the way that Florida’s election code was originally enacted (e.g., whether
the election code was presented to the Governor for approval or disap-
proval or whether the voters had perhaps enacted the election code
through the citizen-initiative process). Indeed, the Florida election code
at issue in Bush v. Gore was not enacted by the legislature alone but,
instead, was enacted as part by the ordinary lawmaking process involv-
ing presentation of the bill to the Governor for approval or disapproval
(as shown in table 8.2).

Rather, Bush v. Gore was concerned with the breadth of authority of
the Florida Supreme Court to establish a recount process not found in

% Bush v. Gore. 531 U.S. 98 at 104. 2000.
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Florida’s pre-existing legislation after the voters had cast their votes on
November 7, 2000. The U.S. Supreme Court specifically identified two
issues to be decided in Bush v. Gore, namely

(1) “whether the Florida Supreme Court established new
standards for resolving Presidential election contests,
thereby violating Art. II, §1, cl. 2, of the United States
Constitution and failing to comply with 3 U.S.C. §5, ...""
and

(2) “whether the use of standardless manual recounts vio-
lates the Equal Protection and Due Process Clauses.”*

In reaching its decision in Bush v. Gore, the Court referred to the
“safe harbor” provision (3 U.S.C. §5).

“If any State shall have provided, by laws enacted prior to
the day fixed for the appointment of the electors, for its
final determination of any controversy or contest concerning
the appointment of all or any of the electors of such State, by
judicial or other methods or procedures, and such determi-
nation shall have been made at least six days before the time
fixed for the meeting of the electors, such determination
made pursuant to such law so existing on said day, and made
at least six days prior to said time of meeting of the electors,
shall be conclusive, and shall govern in the counting of the
electoral votes as provided in the Constitution, and as here-
inafter regulated, so far as the ascertainment of the electors
appointed by such State is concerned.”” [Emphasis added]

The Court ruled (on December 12, 2000) that insufficient time
remained to conduct a constitutional recount before the meeting of the
Electoral College scheduled for December 18, 2000. Because there was
insufficient time for a constitutional recount, Bush’s 537-vote plurality
that had already been certified under terms of the Florida election code
was allowed to stand.”

9 Bush v. Gore. 531 U.S. 98 at 103. 2000. See Appendix B for the complete wording of the
so-called “safe harbor” provision—Title 3, Chapter 1, section 5 of the United States Code.

% Bush v. Gore. 531 U.S. 98 at 103. 2000.
% Title 3, chapter 1, section 5 of the United States Code.
% Bush v. Gore. 531 U.S. 98 at 110. 2000.
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In Bush v. Gore, the Supreme Court did not address the issue of
whether the Florida voters could substitute themselves for the legislature,
through the citizen-initiative process or the protest-referendum process,
concerning the manner of choosing presidential electors in Florida. In
fact, the 1892 case (McPherson v. Blacker) cited by the Court in Bush v.
Gore specifically mentioned the possibility that a state’s legislative power
might be “reposed” in a place other than the state legislature.

“The legislative power is the supreme authority, except
as limited by the constitution of the state, and the sov-
ereignty of the people is exercised through their representa-
tives in the legislature, unless by the fundamental law
power is elsewhere reposed.”” [Emphasis added]

The citizen-initiative process—representing the authority of the citi-
zens of a state to make their own laws—is consistent with the two excep-
tions contained in McPherson v. Blacker, namely that the legislature’s
power is supreme “except as limited by the constitution of the state” and
except when “power is elsewhere reposed” “by the [state’s] fundamental
law.” Initiatives are limitations on the power of the legislature because they
enable the voters to displace the legislature by enacting laws of their own
design. The initiative process is established by the state’s fundamental law
(i.e., constitution). Indeed, initiatives are the obvious alternative place
where the state’s legislative power might be “elsewhere reposed.”

The citizen-initiative process has consistently been viewed as a limi-
tation on the state legislature. For example, in 1964, Lucas v. Forty-
Fourth General Assembly® approved the use of the initiative to “obtain
relief against alleged malapportionment” of state legislative seats. In
1975, Chapman v. Meier”® concerned the adoption of an initiative substi-
tuting the voters’ will for the legislature’s unwillingness to act. As a reser-
vation of legislative power by the voters, the initiative process is neces-
sarily an element of the fundamental law. In Eastlake v. Forest City
Enterprises, Inc., the U.S. Supreme Court wrote in 1976:

“Under our constitutional assumptions, all power derives
from the people, who can delegate it to representative instru-

9" McPherson v. Blacker. 146 U.S. 1 at 25. 1892.
% Lucas v. Forty-Fourth General Assembly. 377 U.S. 713 at 732-733. 1964.
% Chapman v. Meier. 420 U.S. 1 at 21. 1975.
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ments which they create. See e.g., The Federalist, No. 39 (J.
Madison). In establishing legislative bodies, the people
can reserve to themselves power to deal directly with
matters which might otherwise be assigned to the leg-
islature.”®' [Emphasis added]

In commenting on Bush v. Gore in Breaking the Deadlock, Judge
Richard Posner wrote:

“[I]t is important that the approach be understood, and not
rejected out of hand as meaning, for example, that the gover-
nor of a state cannot veto a proposed law on the appointment
of the state’s Presidential electors or that the state’s supreme
court cannot invalidate an election law as unconstitutional.
Article IT does not regulate the process by which state
legislation is enacted and validated, any more than it pre-
cludes interpretation. But once the law governing
appointment of the state’s presidential electors is duly
enacted, upheld, and interpreted, (so far as interpretation is
necessary to fill gaps and dispel ambiguities), the legislature
has spoken and the other branches of the state govern-
ment must back off....""? [Emphasis added]

Bush v. Gore was not about “the process by which state legislation is
enacted” but, instead, was about the extent to which the Florida Supreme
should “back off.”

In summary, present-day practice by the states, actual practice by the
states at the time that the U.S. Constitution took effect, legal commentary,
and court decisions are consistent in supporting the view that the word
“legislature” in Article II, section 1, clause 2 of the U.S. Constitution (the
sixth entry in table 8.1) means the state’s lawmaking process—a process
that includes the state’s Governor and the state’s voters in states having
citizen-initiative and protest-referendum procedures.

10 Eastlake v. Forest City Enterprises, Inc. 426 U.S. 668 at 672. 1976.
WL Gf. James v. Valtierra, 401 U.S. 137, 141 (1971) “[p]rovisions for referendums demon-
strate devotion to democracy.”

102 posner, Richard A. 2001. Breaking the Deadlock: The 2000 Election, the Constitution,
and the Courts. Princeton, NJ: Princeton University Press. Page 111.
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As Kirby stated in 1962,

“it is safe to assume that state legislatures are limited by
constitutional provisions for veto, referendum, and initiative
in prescribing the manner of choosing presidential
electors.”®

8.3.7 Choosing the Manner of Conducting a Popular Election to Fill
a U.S. Senate Vacancy

The 17th Amendment (providing for popular election of U.S. Senators)

was ratified in 1913—in the midst of the period (1898-1918) when 19

states were adopting the initiative and referendum processes.'*'® The

17th Amendment provides:

“When vacancies happen in the representation of any State in
the Senate, the executive authority of such State shall issue
writs of election to fill such vacancies: Provided, That the leg-
islature of any State may empower the executive thereof to
make temporary appointments until the people fill the vacan-
cies by election as the legislature may direct.” [Emphasis
added]

The phrase “as the legislature may direct” in the 17th Amendment
parallels the wording of Article II of the U.S. Constitution concerning
presidential electors, namely

“Each State shall appoint, in such Manner as the
Legislature thereof may direct, a Number of Electors,
equal to the whole Number of Senators and Representatives
to which the State may be entitled in the Congress....”"%
[Emphasis added]

Moreover, the phrase “as the legislature may direct” in the 17th
Amendment and Article II parallels the wording of Article I, section 4,

193 Kirby, J. 1962. Limitations on the powers of the state legislatures over presidential elec-
tions. 27 Law and Contemporary Problems 495 at 504.

104 Zimmerman, Joseph F. 1999. The Initiative: Citizen Law-Making. Westport, CT:
Praeger.

19 Zimmerman, Joseph F. 1997. The Referendum: The People Decide Public Policy.
Westport, CT: Praeger.

106 7.S. Constitution. Article II, section 1, clause 2.
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clause 1 of the U.S. Constitution concerning the “manner” of holding elec-
tions for U.S. Representatives and Senators, namely

“The Times, Places and Manner of holding Elections for
Senators and Representatives, shall be prescribed in each
State by the Legislature thereof; but the Congress may at
any time by Law make or alter such Regulations, except as to
the Places of chusing Senators.” [Emphasis added]

The practice of the states in enacting laws to implement the 17th
Amendment is shown in table 8.3. This table shows the section of each
state’s law that specifies the manner of holding the popular election to fill
a vacancy in the U.S. Senate under the 17th Amendment and the section
that specifies whether the Governor is empowered to make temporary
appointments to the U.S. Senate prior to the vacancy-filling election. As
can be seen, in no state was the enactment of implementing legislation for
the 17th Amendment accomplished merely by action of the two chambers
of the legislature. Instead, the actual practice of all states has been to
treat the word “legislature” in the 17th Amendment to mean the “law-
making process.” The “lawmaking process” concerning the 17th
Amendment has involved legislative bills that have been presented to the
state’s Governor for approval or disapproval and the use of the citizen-ini-
tiative process (in the cases of Arkansas in 1938 and Alaska in 2004).

Arkansas’s implementation of the 17th Amendment is noteworthy for
two reasons. First, its current implementation was proposed by a citizen-
initiative petition that was adopted by the voters in the November 8, 1938,
general election. Second, Arkansas’s implementation was in the form of
an amendment to the state constitution as distinguished from a statutory
enactment.'” In other words, neither the “legislature” nor “legislation”
was involved in implementing the 17th Amendment in Arkansas.

The November 2004 elections provided two additional examples of
the interpretation given to the word “legislature” by the states in connec-
tion with the 17th Amendment.

When U.S. Senator John Kerry was running for President in 2004, the
Democratic-controlled legislature in Massachusetts passed a bill chang-
ing the procedure for filling U.S. Senate vacancies in Massachusetts.
Under the pre-existing Massachusetts law, the Governor had the power to

07 Section 1 Amendment 29 adopted November 8, 1938.
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Table 8.3 PRACTICE BY THE STATES CONCERNING THE MEANING OF THE WORD

“LEGISLATURE” IN CONNECTION WITH STATE LAWS SPECIFYING THE
IMPLEMENTATION OF THE 17TH AMENDMENT

WAS THE LEGISLATURE’S BILL PRE-

STATE SECTION SENTED TO THE STATE'S GOVERNOR?
Alabama Ala.Code § 36-9-7 Yes
Ala.Code § 36-9-8 Yes
Alaska AK ST § 15.40.140 No-Citizen-initiative process
AK ST § 15.40.145
Arizona A.R.S. § 16-222 Yes
Arkansas Const. Am. 29, § 1 No-Citizen-initiative process
California Cal.Elec.Code § 10720 Yes
Colorado C.R.S.A. § 1-12-201 Yes
Connecticut C.G.S.A. § 9-211 Yes
Delaware DE STTI 15 § 7321 Yes
Florida F.S.A. § 100.161 Yes
Georgia Ga. Code Ann., § 21-2-542 Yes
Hawaii HI ST § 17-1 Yes
Idaho ID ST § 59-910 Yes
lllinois 10 ILCS 5/25-8 Yes
Indiana IC 3-13-3-1 Yes
lowa I.C.A. § 69.8 Yes
Kansas KS ST § 25-318 Yes
Kentucky KRS § 63.200 Yes
Louisiana LSA-R.S. 18:1278 Yes
Maine 21-A M.R.S.A. § 391 Yes
Maryland MD Code, Election Law, § 8602 Yes
Massachusetts M.G.L.A. 54 § 140 Yes
Michigan M.C.L.A. 168.105 Yes
Minnesota M.S.A. § 204D.28 Yes
Mississippi Miss. Code Ann. § 23-15-855 Yes
Missouri V.A.M.S. 105.040 Yes
Montana Mt. St. 13-25-202 Yes
Nebraska NE ST § 32-565 Yes
Nevada N.R.S. 304.030 Yes
New Hampshire N.H. Rev. Stat. § 661:5 Yes
New Jersey §19:3-26 Yes
New Mexico N. M. S. A. 1978, § 1-15-14 Yes
New York Mckinney’s Consolidated Laws of

New York, Chapter 47, Article 3 Yes

North Carolina N.C.G.S.A. § 163-12 Yes
North Dakota ND ST 16.1-13-08 Yes
Ohio R.C. § 3521.02 Yes
Oklahoma 26 Okl. St.Ann. § 12-101 Yes
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Table 8.3 PRACTICE BY THE STATES CONCERNING THE MEANING OF THE WORD
“LEGISLATURE” IN CONNECTION WITH STATE LAWS SPECIFYING THE
IMPLEMENTATION OF THE 17TH AMENDMENT (cont.)

WAS THE LEGISLATURE’S BILL PRE-

STATE SECTION SENTED TO THE STATE'S GOVERNOR?
Oregon 0.R.S. § 188.120 Yes
Pennsylvania 25 P.S. § 2776 Yes
Rhode Island § 17-4-9 Yes
South Carolina Code 1976 § 7-19-20 Yes
South Dakota SDCL. § 12-11-4 Yes
SDCL. § 12-11-5 Yes
Tennessee T.C. A. § 2-16-101 Yes
Texas § 204.001 Yes
§ 204.002 Yes
§ 204.003 Yes
§ 204.004 Yes
Utah § 20A-1-502 Yes
Vermont VI STT. 17 § 2621 Yes
VT STT. 17 § 2622 Yes
Virginia § 24.2-207 Yes
Washington RCW 29A.28.030 Yes
RCW 29A.28.041 Yes
West Virginia W. Va. Code, § 3-10-3 Yes
Wisconsin W.S.A. 17.18 Yes
W.S.A. 8.50 Yes
Wyoming WY ST § 22-18-111 Yes

appoint a temporary replacement who would serve until the next general
election. In other words, if Democrat Kerry had won the Presidency in
November 2004, then the Republican Governor of Massachusetts would
have been able to appoint a Republican to serve in the then-closely-divid-
ed U.S. Senate until November 2006 (almost two full years). Under the bill
that the legislature passed, the Senate seat would remain vacant until a
special election could be held (between 145 and 160 days after the cre-
ation of the vacancy). Thus, a special Senate election would have been
held in Massachusetts in the spring of 2005 if Kerry had been elected
President. The legislative bill was presented to Governor Mitt Romney for
his approval or disapproval. That is, the constitutional phrase “as the
Legislature thereof may direct” was interpreted to mean the law-making
process. Predictably, the Republican Governor vetoed the bill passed by
the Democratic legislature. As it happened, the legislature overrode the
Governor’s veto, and the bill became law.
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The election of U.S. Senator Frank Murkowski as Governor of Alaska
in 2002 created a vacancy in the U.S. Senate. Murkowski appointed his
daughter Lisa to serve the last two years of his Senate term, thereby
focusing public attention on the operation of the 17th Amendment in
Alaska. An initiative petition was circulated and filed to require that, in
the future, a vacancy in the U.S. Senate would remain vacant until a spe-
cial election could be called. The Alaska Constitution enables the legisla-
ture to keep an initiative proposition off the ballot if the legislature
responds to the petition by enacting a “substantially” similar law. The leg-
islature’s bill resembled the proposal in the petition in that it required a
special election to fill a Senate vacancy; however, the legislature’s bill dif-
fered from the petition in that it authorized the Governor to appoint a
temporary Senator prior to the popular election. This legislature’s bill was
presented to the Governor for his approval or disapproval, and he signed
it. The petition’s sponsors protested that the legislature’s alternative
approach was not substantially the same as the initiative proposition
because it gave the Governor’s appointee the advantage of incumbency in
the special election.

On August 20, 2004, the Alaska Supreme Court decided that the leg-
islature’s alternative was not substantially the same as the proposition in
the initiative petition.'”® At the same time, the Court refused to consider a
pre-election challenge to the use of the citizen-initiative process to
change the manner of filling a vacancy in the U.S. Senate on the grounds
that the U.S. Constitution required the “legislature” to make the decision.
The Alaska Supreme Court allowed the voters to vote on the proposition
in the petition in the November 2004 election. The voters then enacted the
proposition in the petition (Ballot Measure 4) in the November 2004 elec-
tion by a margin of 165,017 to 131,821.1*

That is, the phrase “as the Legislature thereof may direct” in the
17th Amendment (the seventh entry in table 8.1) has been interpreted as
the state’s entire law-making process—not action by the two chambers of
state’s legislature.

198 State of Alaska et al. v. Trust the People Initiative Committee. Supreme Court Order
No. S-11288.

1% In the same election, the voters elected Lisa Murkowski to a full six-year term in the
Senate by a margin of 149,446 to 139,878.
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8.3.8 Empowering the Governor to Temporarily Fill a U.S. Senate
Vacancy Until a Popular Election Is Held

The word “legislature” also appears in the 17th Amendment in connec-

tion with temporary appointments to the U.S. Senate.

“When vacancies happen in the representation of any State in
the Senate, the executive authority of such State shall issue
writs of election to fill such vacancies: Provided, That the
legislature of any State may empower the executive
thereof to make temporary appointments until the peo-
ple fill the vacancies by election as the legislature may
direct.” [Emphasis added]

As shown in table 8.3, the word “legislature” in the 17th Amendment
(the eighth entry in table 8.1) has meant the state’s entire law-making
process—not action by the two chambers of state’s legislature.

8.3.9 Consenting to the Federal Purchase of Enclaves
The U.S. Constitution empowers Congress to exercise exclusive

“... Authority over all Places purchased by the Consent of
the Legislature of the State in which the Same shall be, for
the Erection of Forts, Magazines, Arsenals, dock-Yards, and
other needful Buildings.”"’ [Emphasis added]

Prior to ratification of the U.S. Constitution, the states had been pay-
ing for the operation and maintenance of 13 lighthouses. Moreover, in
1789, several additional lighthouses were under construction. When the
first Congress met in 1789, it offered to fund the operation and mainte-
nance of all the lighthouses; however, Congress insisted that the sites
become federal enclaves. Accordingly, Congress passed the Lighthouse
Act on August 7, 1789, offering permanent funding for lighthouses on the
condition that the state “legislatures” consented to the creation of the fed-
eral enclaves by August 15, 1790.""" The Constitution required consent
from the state “legislatures” and thus set the stage for a contemporary

W0 U.S. Constitution. Article I, section 9, clause 17.

U Grace, Adam S. 2005. Federal-State “Negotiations” over Federal Enclaves in the Early
Republic: Finding Solutions to Constitutional Problems at the Birth of the
Lighthouse System. Berkeley, CA: Berkeley Electronic Press. Working Paper 509.
http://law.bepress.com/expresso/eps/509. Pages 1-11.
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interpretation of the word “legislature” in the Enclaves Clause of the U.S.
Constitution. The question was whether the word “legislature” referred to
the two chambers of the state legislature or “the lawmaking process.”

At the time when the U.S. Constitution took effect, the gubernatorial
veto existed in Massachusetts and New York."? Both chambers of the leg-
islatures of Massachusetts and New York approved legislation consenting
to the cession of their lighthouses. These legislative bills were then pre-
sented, respectively, to the Governor of Massachusetts (an official who
was manifestly not part of the state legislature) and the New York Council
of Revision (a body composed of the Governor and other officials who
were manifestly not part of the state legislature). The Massachusetts leg-
islation became law on June 10, 1790, and the New York legislation
became law on February 3, 1790."* Cession legislation was similarly
enacted in New York in connection with the construction of a new light-
house at Montauk in 1792—with the legislative bill again being presented
to the Governor and the Council.***

Thus, practice by the states in connection with the ninth entry in
table 8.1 has interpreted the word “legislature” to mean the state’s law-
making process in connection with the consent by a state to the acquisi-
tion of enclaves by the federal government (the ninth entry in Table 8.1).

8.3.10 Consenting to the Formation of New States from Territory of
Existing States
The U.S. Constitution provides:

“

. No new State shall be formed or erected within the
Jurisdiction of any other State; nor any State be formed by the
Junction of two or more States, or Parts of States, without the
Consent of the Legislatures of the States concerned as
well as of the Congress.”"' [Emphasis added]

As of the time of the writing of this edition, the authors believe that
this usage of the word “legislature” refers to the state’s law-making

12 Kole, Edward A. 1999. The First 13 Constitutions of the First American States.
Haverford, PA: Infinity Publishing.

113 Ch. 4, 1790 Massachusetts Laws 77.

4 New York, Ch. 3, February 3, 1790.

115 New York, Ch. 4, December 18, 1792.

16 17.S. Constitution. Article IV, section 3, clause 1.
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process in connection with the consent of a state to the formation of a
new state from its territory (the 10th entry in table 8.1).

8.3.11 Requesting Federal Military Assistance to Quell Domestic
Violence
The U.S. Constitution provides:

“The United States shall guarantee to every State in this
Union a Republican Form of Government, and shall protect
each of them against Invasion; and on Application of the
Legislature, or of the Executive (when the Legislature can-
not be convened) against domestic Violence.”'” [Emphasis
added]

This provision of the U.S. Constitution (the Guarantee Clause)
specifically creates a contrast between the state’s “executive” and the
“legislature.”

The Guarantee Clause has been only rarely invoked. On April 4, 1842,
Rhode Island Governor Samuel Ward King requested that President John
Tyler provide federal military aid to quell a potential insurrection, known
as the Dorr Rebellion, in which an alternative government for Rhode
Island was attempting to gain recognition and legitimacy. The Governor’s
request was not accompanied by any action by the state legislature.
President Tyler took no action in response to the Governor’s request.'®

Then, in 1844, the Freeholders’ legislature of Rhode Island passed a
resolution requested that President John Tyler provide federal military
aid to quell the Dorrites. Again, President Tyler took no action in response
to the Legislature’s resolution.'

The Guarantee Clause of the U.S. Constitution distinguishes the
state’s “legislature” from the state’s Governor. These two requests con-
cerning the Dorr Rebellion in Rhode Island suggest that the word “legis-
lature” Article IV, section 4 of the U.S. Constitution (the 11th entry in table
8.1) was interpreted, in Rhode Island in the 1840s, to mean the two cham-
bers of the state legislature.

"7U.S. Constitution. Article IV, section 4.

118 Wiecek, William M. 1972. The Guarantee Clause of the U.S. Constitution. Ithaca, NY:
Cornell University Press. Page 105.

19 Gettleman, Marvin E. 1973. The Dorr Rebellion: A Study in American Radicalism
1833-1849. New York, NY: Random House. Page 105.
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8.3.12 Pre-Election Challenges Versus Post-Election Litigation

The use of the citizen-initiative process to enact the proposed interstate
compact can be challenged either before or after the statewide vote on
the statute proposed by a petition.

Both state and federal courts have been reluctant, as a general prin-
ciple, to intervene in the citizen-initiative process prior to enactment of a
proposition by the voters. In “Pre-Election Judicial Review of Initiatives
and Referendums,” James Gordon and David Magleby wrote:

“Most courts will not entertain a challenge to a measure’s sub-
stantive validity before the election. A minority of courts,
however, are willing to conduct such review. Arguably, pre-
election review of a measure’s substantive validity involves
issuing an advisory opinion, violates ripeness requirements
and the policy of avoiding unnecessary constitutional ques-
tions, and is an unwarranted judicial intrusion into a legisla-
tive process.”

The numerous practical difficulties with pre-election judicial chal-
lenges to ballot propositions partly explain judicial reluctance to such
challenges. As Justice William O. Douglas wrote in his concurring opinion
in Ely v. Klahr in 1971:

“We are plagued with election cases coming here on the eve
of election, with the remaining time so short we do not have
the days needed for oral argument and for reflection on the
serious problems that are usually presented.” !

The practical difficulties associated with pre-election challenges
have been compounded in recent years by the increasing use of absentee
voting and early voting (where walk-in polling places are operated at des-
ignated locations, such as government buildings, for several weeks prior
to election day).

The general reluctance of courts to prevent a vote on ballot measures
proposed by the citizen-initiative process is illustrated by the efforts in
the early 1990s to enact state constitutional amendments imposing term

20 Gordon, James D. and Magleby, David B. 1989. Pre-Election Judicial Review of
Initiatives and Referendums. 64 Notre Dame Law Review 298-320 at 303.

2By v. Klahr. 403 U.S. 103 at 120-121. 1971.
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limits on members of the U.S. House of Representatives and U.S. Senate.
Many questioned whether the proposed state constitutional amendments
were consistent with the specific federal constitutional provisions estab-
lishing qualifications for these federal offices. Despite pre-election legal
challenges to the initiative petitions in some states, in no instance did the
courts prevent a vote by the people on the grounds that congressional
term limits violated the U.S. Constitution. It was only after these propo-
sitions had been enacted by the voters in a number of states that the
courts examined the constitutional validity of the ballot propositions. In
1995, the U.S. Supreme Court held that term limits on members of the
U.S. House of Representatives and U.S. Senate could not be imposed at
the state level.™

More recently, the California Supreme Court refused, on July 26,
2005, to remove an initiated proposition from the ballot in California’s
November 8, 2005, statewide election. The court order stated:

“The stay issued by the Court of Appeal as part of its July 22,
2005, decision, restraining the Secretary of State from taking
any steps, pending the finality of the Court of Appeal’s deci-
sion, to place Proposition 80 in the ballot pamphlet or on the
ballot of the special election to be held on November 8, 2005,
is vacated. As the Court of Appeal recognized, California
authorities establish that

‘it is usually more appropriate to review constitutional
and other challenges to ballot propositions or initiative
measures after an election rather than to disrupt the
electoral process by preventing the exercise of the peo-
ple’s franchise, in the absence of some clear showing of
invalidity.” (Brosnahan v. Eu (1982) 31 Cal.3d 1, 4.)

“Because, unlike the Court of Appeal, at this point we cannot
say that it is clear that article XII, section 5, of the California
Constitution precludes the enactment of Proposition 80 as an
initiative measure, we conclude that the wvalidity of
Proposition 80 need not and should not be determined prior
to the November 8, 2005 election. Accordingly, the Secretary

2 U.S. Term Limits v. Thornton. 514 U.S. 779. 1995.
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of State and other public officials are directed to proceed
with all the required steps to place Proposition 80 in the bal-
lot pamphlet and on the ballot of the special election to be
held on November 8, 2005. After that election, we shall deter-
mine whether to retain jurisdiction in this matter and resolve
the issues raised in the petition.” '

8.3.13 Curability of the Potential Invalidity of Popular Voting

Were a court decision to invalidate a popular vote in favor of the pro-
posed interstate compact on state constitutional grounds applicable to
one particular state or on federal constitutional grounds applicable to all
states, the fact would remain that the people would have spoken in favor
of nationwide popular election of the President in those states where the
people had voted on the invalidated ballot measures. The favorable pub-
lic vote would remain as a political fact. In that event, practical political
considerations suggest that legislators in any affected state would proba-
bly be willing to correct the technical defect concerning the method of
enactment of the compact in their state by re-enacting the compact in the
legislature. The proposed compact is not inherently adverse to the inter-
ests of state legislators, and there is no reason that state legislators are,
as a group, any less likely to favor the concept of nationwide popular
election of the President than the public at large. It should, therefore, be
possible to re-enact the proposed compact in the legislatures of many or
all states where the voters spoke in favor of the compact. Regardless of
the extent to which the citizen-initiative process may be used to spotlight
the issue of the nationwide popular election of the President, state legis-
latures must necessarily provide most of the support needed to bring the
proposed compact into effect.

8.4 DOES THE PROPOSED COMPACT ENCROACH ON THE POWERS
OF NON-MEMBER STATES?

An interstate compact may potentially affect non-member states. For

example, upstream states in a river basin might enter into a compact to

use water to the extreme disadvantage of downstream states that do not

belong to the compact.

12 Independent Energy Producers Association et al., Petitioners, v. Bruce McPherson,
as Secretary of State, etc., Respondent; Robert Finkelstein et al., Real Parties in
Interest. Case number S135819. July 26, 2005.
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Justice White’s dissent in U.S. Steel Corp. v. Multistate Tax
Commeission in 1978 raises the possibility that a court would consider the
question of whether a particular interstate compact adversely encroach-
es on the powers of non-member states.

“A proper understanding of what would encroach upon fed-
eral authority, however, must also incorporate encroach-
ments on the authority and power of non-Compact States.”'*

The U.S. Supreme Court has twice considered, but rejected, argu-
ments that an interstate compact was unconstitutional because it
impaired the sovereign rights of non-member states or enhanced the
political power of the member states at the expense of other states. For
example, in U.S. Steel Corp. v. Multistate Tax Commission, the Supreme
Court wrote in 1978:

“Appellants’ final Compact Clause argument charges that the
Compact impairs the sovereign rights of nonmember States.
Appellants declare, without explanation, that if the use of the
unitary business and combination methods continues to
spread among the Western States, unfairness in taxation—
presumably the risks of multiple taxation—will be avoidable
only through the efforts of some coordinating body.
Appellants cite the belief of the Commission’s Executive
Director that the Commission represents the only available
vehicle for effective coordination, and conclude that the
Compact exerts undue pressure to join upon nonmem-
ber States in violation of their “sovereign right” to
refuse.

“We find no support for this conclusion. It has not been
shown that any unfair taxation of multistate business result-
ing from the disparate use of combination and other methods
will redound to the benefit of any particular group of States
or to the harm of others. Even if the existence of such a situ-
ation were demonstrated, it could not be ascribed to the exis-
tence of the Compact. Each member State is free to adopt

124 U.S. Steel Corp. v. Multistate Tax Commission. 434 U.S. at 494. 1978.
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the auditing procedures it thinks best, just as it could
if the Compact did not exist. Risks of unfairness and dou-
ble taxation, then, are independent of the Compact.

“Moreover, it is not explained how any economic pres-
sure that does exist is an affront to the sovereignty of
nonmember States. Any time a State adopts a fiscal or
administrative policy that affects the programs of a sister
State, pressure to modify those programs may result. Unless
that pressure transgresses the bounds of the Commerce
Clause or the Privileges and Immunities Clause of Art. IV, 2,
see, e.g., Austin v. New Hampshire, 420 U.S. 656 (1975), it is
not clear how our federal structure is implicated. Appellants
do not argue that an individual State’s decision to apportion
nonbusiness income—or to define business income broadly,
as the regulations of the Commission actually do—touches
upon constitutional strictures. This being so, we are not per-
suaded that the same decision becomes a threat to the sover-
eignty of other States if a member State makes this decision
upon the Commission’s recommendation.”'® [Emphasis
added]

In Northeast Bancorp, Inc. v. Board of Governors of the Federal
Reserve System, the U.S. Supreme Court wrote in 1985 that it

“do[es] not see how the statutes in question ... enhance the
political power of the New England states at the expense of
other States....”"*

Justice White’s criterion has never been embraced to invalidate any
compact. In any event, it is unlikely that the courts would apply his crite-
rion to the proposed “Agreement Among the States to Elect the President
by National Popular Vote” because both member and non-member states
would be treated equally in that the popular votes of all 50 states and the
District of Columbia would be added together to obtain a nationwide pop-
ular vote total for each presidential slate.

125 Id. at 477-478.

126 Northeast Bancorp, Inc. v. Board of Governors of the Federal Reserve System. 472 U.S.
159 at 176. 1985.
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8.5 DOES THE PROPOSED COMPACT IMPERMISSIBLY DELEGATE A
STATE’S SOVEREIGN POWER?

No court has invalidated an interstate compact on the grounds that the

compact impermissibly has delegated a state’s sovereign power. Indeed,

the purpose of almost every interstate compact' is, as Marian Ridgeway

put it in Interstate Compacts: A Question of Federalism,

“[to] shift a part of a state’s authority to another state or
states.”'®

Nonetheless, the question arises as to whether the proposed
“Agreement Among the States to Elect the President by National Popular
Vote” would be an impermissible delegation of a state’s sovereign power.
In particular, the following question might be raised:

May a state delegate, under the auspices of an interstate com-
pact, the choice of its presidential electors to the collective
choice of the voters of a group of states?

This inquiry requires an examination of whether the appointment of a
state’s presidential electors is one of its sovereign powers and, if so, whether
that power can be shared with voters throughout the United States.

8.5.1 A State’s “Sovereign Powers” May Be Delegated by an
Interstate Compact

The sovereign authority of a state is not easily defined. The federal
courts have not defined sovereignty, although they have attempted to
describe it on various occasions. In Hinderlider v. La Plata River and
Cherry Creek Ditch Co. in 1938, the U.S. Supreme Court traced the his-
tory of compacts during the colonial period and immediately thereafter
and viewed compacts as a corollary to the ability of independent nations
to enter into treaties with one another.

“The compact—the legislative means [for resolving conflict-
ing claims]—adapts to our Union of sovereign States the age-
old treaty making power of sovereign nations.”*

127 Except for purely advisory compacts.

%8 Ridgeway, Marian E. 1971. Interstate Compacts: A Question of Federalism.
Carbondale, IL: Southern Illinois University Press. Page 300.

12 Hinderlider v. La Plata River & Cherry Creek Ditch Co. 304 U.S. 92 at 104. 1938.
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In the 1992 case of Texas Learning Technology Group .
Commissioner of Internal Revenue, the Fifth Circuit wrote:

“The power to tax, the power of eminent domain, and the police
power are the generally acknowledged sovereign powers.”**

The appropriation power is another example of a power that is
viewed as fundamental to a state.

The filling of public positions that are central to the operation of state
government (including legislative, executive, or judicial positions and the
position of delegate to a state constitutional convention) is regarded as a
sovereign state power.”"'*

The historical practice of the states, the long history of approvals of
interstate compacts by Congress, and court decisions all support the view
that a state’s sovereign powers may be granted to a group of states acting
through an interstate compact. For example, New York and New Jersey
delegated certain sovereign powers to the Port Authority of New York
and New Jersey, including the power of eminent domain and the power
to exempt property from taxation. New York and New Jersey granted the
power to tax to the commission created by the 1953 New York—-New
Jersey Waterfront Compact. Such delegation was upheld in 1944 in
Commeissioner of Internal Revenue v. Shamberg’s Estate.”

The Ohio River Valley Water Sanitation Compact provided:

“The signatory states agree to appropriate for the salaries,
office and other administrative expenses, their proper pro-
portion of the annual budget as determined by the
Commission and approved by the governors of the signatory
states....”

30 Texas Learning Technology Group v. Commissioner of Internal Revenue. 958 F.2d 122
at 124 (5th Cir. 1992).

Bl See, e.g., Kingston Associates Inc. v. LaGuardia, 281 N.Y.S. 390, 398 (S.Ct. 1935) (the
exercise of public offices within the legislative, executive, or judicial branches of gov-
ernment); People v. Brady, 135 N.E. 87, 89 (Ill. 1922) (same); People v. Hardin, 356
N.E.2d 4 (Ill. 1976) (the power to appoint officials to commissions or agencies within
the three branches of state government); State v. Schorr, 65 A.2d 810, 813 (Del. 1948)
(same); and Forty-Second Legislative Assembly v. Lennon, 481 P.2d 330, 330 (Mont.
1971) (the role of a delegate to a state constitutional convention).

132 Engdahl. 1965. Characterization of Interstate Arrangements: When Is a Compact Not a
Compact? 64 Michigan Law Review 63 at 64—66.

135 Commissioner of Internal Revenue v. Shamberg’s Estate 144 F.2d 998 at 1005-1006.
(2nd Cir. 1944).



342 | Chapter 8

In West Virginia ex rel. Dyer v. Sims (discussed at greater length in
section 8.6.2), the U.S. Supreme Court upheld the delegation of West
Virginia’s appropriation power and wrote in 1950:

“The issue before us is whether the West Virginia Legislature
had authority, under her Constitution, to enter into a compact
which involves delegation of power to an interstate agency
and an agreement to appropriate funds for the administrative
expenses of the agency.

“That a legislature may delegate to an administrative body the
power to make rules and decide particular cases is one of the
axioms of modern government. The West Virginia court does
not challenge the general proposition but objects to the dele-
gation here involved because it is to a body outside the State
and because its Legislature may not be free, at any time, to
withdraw the power delegated.... What is involved is the
conventional grant of legislative power. We find noth-
ing in that to indicate that West Virginia may not solve
a problem such as the control of river pollution by com-
pact and by the delegation, if such it be, necessary to
effectuate such solution by compact.... Here, the State has
bound itself to control pollution by the more effective means
of an agreement with other States. The Compact involves a
reasonable and carefully limited delegation of power to an
interstate agency.”"* [Emphasis added]

In the 1970 U.S. Supreme Court case of Oregon v. Mitchell, Justice
Potter Stewart (concurring in part and dissenting in part) pointed out that
if Congress had not acted to bring about uniformity among state dura-
tional residency requirements for voters casting ballots in presidential
elections, then the states could have adopted an interstate compact to do
s0."” The right to vote for a presidential elector is not beyond the reach of
an interstate compact.

In short, there is nothing about the nature of an interstate compact
that fundamentally prevents the delegation of a state’s sovereign power
to a group of compacting states.

34 West Virginia ex rel. Dyer v. Sims. 341 U.S. 22 at 30-31. 1950.
55 Oregon v. Mitchell. 400 U.S. 112 at 286-287.
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As Ridgeway wrote:

“If the state chooses to inaugurate some new pattern of local
government [by means of an interstate compact] that is not in
conflict with the state’s constitution, it can do so, as long as
the people lose none of their ultimate power to control the
state itself.””* [Emphasis added]

This statement reflects various court decisions that emphasize the
ability of a sovereign entity to operate independently of any other.*’

8.5.2 The Proposed Compact Does Not Delegate a
Sovereign State Power

There is no authority from any court regarding whether presidential
electors exercise a sovereign power of their state. Given the temporary
nature of the function of presidential electors, it is doubtful that a court
would rule that presidential electors exercise inherent governmental
authority. In contrast to members of the legislative, executive, or judicial
branches of state government or members of a state constitutional con-
vention, the function that presidential electors perform is not one that
addresses the sovereign governance of the state. Instead, presidential
electors decide the identity of the chief executive of the federal govern-
ment. That is, the selection of electors is not in any way a manifestation
of the way in which the state itself is governed.

If the power to determine a state’s electors is deemed not to be a sov-
ereign power of the state, then the ability to delegate it is unquestioned. No
court has invalidated an interstate compact for delegating a power that is
not central to the organic ability of a state to operate independently as a
political and legal entity, no matter how broad the delegation. In
Hinderlider v. La Plata River and Cherry Creek Ditch Co., the U.S.
Supreme Court ruled that a compact to administer an interstate stream was

“binding upon the citizens of each State and all water
claimants, even where the State had granted the water rights
before it entered into the compact.”*

136 Ridgeway, Marian E. 1971. Interstate Compacts: A Question of Federalism.
Carbondale, IL: Southern Illinois University Press.

137 See, for example, the 1793 case of Chisholm v. Georgia for a discussion of the historic
origins of state sovereignty.

138 Hinderlider v. La Plata River and Cherry Creek Ditch Company. 304 U.S. 92 at 106.
1938.
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Given the states’ exclusive role under the Constitution to determine
the manner of appointing its presidential electors," if the determination
of a state’s electors is a sovereign power and its delegation would shift
political power to the group of compacting states, the proposed compact
will not be deemed to compromise federal supremacy.'** The fact of the
delegation would not, in and of itself, violate the U.S. Constitution.

8.6 IS THE SIX-MONTH BLACKOUT PERIOD FOR WITHDRAWALS

FROM THE COMPACT ENFORCEABLE?

This section begins by discussing the importance of the withdrawal pro-
visions of the proposed “Agreement Among the States to Elect the
President by National Popular Vote” and then considers the
e withdrawal provisions of typical interstate compacts (sec-
tion 8.6.1),
e legal enforceability of withdrawal provisions of the pro-
posed compact (section 8.6.2), and
e additional state and federal limitations on withdrawals
from the proposed compact (section 8.3.3).

The proposed “Agreement Among the States to Elect the President by
National Popular Vote” permits any member state to withdraw, subject to
the limitation that a withdrawal cannot take effect during a six-month
period between July 20 of a presidential election year and January 20 of
the following year. This blackout period contains the following six events
relating to presidential elections:

(1) national nominating conventions,'

(2) the fall campaign period,

(3) election day in early November,

(4) the meeting of the Electoral College in mid-December,

(5) the counting of the electoral votes by Congress on January 6, and

(6) the inauguration of the President and Vice President for the new

term on January 20.

The blackout period in the proposed compact is aimed at preventing

a withdrawal, for partisan political reasons, in the midst of the

139 McPherson v. Blacker. 146 U.S. 1. 1892.

10 See Northeast Bancorp, Inc. v. Board of Governors of the Federal Reserve System. 472
U.S. 159 at 176. 1985.

11 All recent national nominating conventions of the major parties have occurred after
July 20 of the presidential election year.
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presidential election process and, in particular, during the especially sen-
sitive 35-day period between election day in early November and the
meeting of the Electoral College in mid-December.

Withdrawal from the proposed compact requires passage of legisla-
tion to repeal the compact. Because most state legislatures are not in ses-
sion in November and December, it would be necessary to call the legis-
lature into special session for this purpose. Governors generally have the
power to call their state legislatures into special session. In some cases,
legislative leaders have an independent power to convene a special ses-
sion. All Governors have the power to veto legislative bills.*** Thus, unless
the legislative leadership possesses the power to convene a special ses-
sion and has a veto-proof majority, the Governor’s support would, as a
practical matter, be required for any politically motivated effort to repeal
the compact. An additional obstacle to a politically motivated repeal of
the compact arises from the fact that most state constitutions specify that
new state laws do not take immediate effect—that is, the effective date
for new legislation is automatically delayed by a designated amount of
time. Immediate effect would be required for a politically motivated
withdrawal from the compact because such an effort would necessarily
occur during the 35-day window between election day in early November
and the meeting of the Electoral College in mid-December. Most consti-
tutions require a super-majority (typically two-thirds) in both houses of
the legislature to give immediate effect to new legislation. In addition,
many state constitutions impose significant state-specific constitutional
limitations applicable to the repeal or amendment of legislation enacted
by the citizen-initiative process (section 8.6.3).

Having said all that, at any given time, a certain small number of
states would inevitably have the lopsided political control that could, in
theory, permit the proposed compact to be repealed during the 35-day
period between election day in early November and the meeting of the
Electoral College in mid-December. Even then, such a repeal would be
politically relevant only if

e the number of electoral votes cast in favor of the nation-
wide popular vote winner by the compacting states remain-

2 In North Carolina, a gubernatorial veto can be overridden by a majority vote of both
houses. In other states, a super-majority vote of both houses is necessary to override a
veto.
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ing after the withdrawal, when added to the electoral votes
cast in favor of the nationwide winner by all non-compact-
ing states, were less than 270; and

e the winner of the nationwide popular vote is different from
the winner of the electoral vote (computed using the
statewide winner-take-all rule).

If all of the above conditions were to converge, then it would be pos-
sible—absent the compact’s six-month blackout period—for a state to
escape its obligation to award its electoral votes to the nationwide popu-
lar vote winner at the very moment when it would matter. Such a result
would be unfair to voters, candidates, political parties, and the states that
entered the compact in reliance on each member state fulfilling its obli-
gations under the compact.

The question therefore arises as to the enforceability of the blackout
period for withdrawals contained in the proposed compact.

8.6.1 Withdrawal Provisions of Typical Interstate Compacts
An interstate compact is, first of all, a contract. Consequently, the gener-
al principles of contract law apply to interstate compacts. Unless a con-
tract provides otherwise, a contract may be amended or terminated only
by unanimous consent of its signatories. In particular, unless a contract
provides otherwise, a party cannot unilaterally renounce a contract.

With the exception of compacts that are presumed to be permanent
(for example, those settling boundary disputes), almost all interstate
compacts permit a party state to withdraw. Moreover, almost all com-
pacts specify the procedures that a party state must follow in order to
withdraw.

A small number of interstate compacts permit any party state to with-
drawal instantaneously. For example, the Boating Offense Compact
provides:

“Any party state may withdraw from this compact by enact-
ing a statute repealing the same.”

The Interstate Compact on Licensure of Participants in Horse Racing
with Parimutuel Wagering permits instantaneous withdrawal as soon as
the Governor of the withdrawing state performs the task of notifying the
other compacting states.
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“Any party state may withdraw from this compact by enacting a
statute repealing this compact, but no such withdrawal shall
become effective until the head of the executive branch of the
withdrawing state has given notice in writing of such with-
drawal to the head of the executive branch of all other party
states.”

In contrast, the vast majority of interstate compacts impose both a
notification requirement for withdrawal and a delay before a withdrawal
becomes effective. The length of the delay is typically calibrated based on
the nature of the compact. Compacts frequently specify that a withdraw-
al does not interrupt, in midstream, any process that began while the
withdrawing state was part of the compact and that a withdrawal does
not cancel obligations that a withdrawing state incurred while it was part
of the compact.

For example, the compact on the Interstate Taxation of Motor Fuels
Consumed by Interstate Buses permits withdrawal after one year’s notice.

“This compact shall enter into force when enacted into law by
any 2 states. Thereafter it shall enter into force and become
binding upon any state subsequently joining when such state
has enacted the compact into law. Withdrawal from the com-
pact shall be by act of the legislature of a party state, but shall
not take effect until one year after the governor of the with-
drawing state has notified the governor of each other party
state, in writing, of the withdrawal.”

The Interstate Mining Compact contains similar provisions.

The delay is generally based on the subject matter of the compact.
The delay is typically lengthy when the compact’s remaining parties may
need time to make alternative arrangements or to adjust economically to
a withdrawal. For example, the Rhode Island—Massachusetts Interstate
Low-Level Radioactive Waste Management Compact requires that a with-
drawing state give notice five years in advance.

“Any party state may withdraw from this compact by repeal-
ing its authorizing legislation, and such rights of access to
regional facilities enjoyed by generators in that party state
shall thereby terminate. However, no such withdrawal shall
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take effect until five years after the governor of the with-
drawing state has given notice in writing of such withdrawal
to the Commission and to the governor of each party state.”

Some compacts impose a longer withdrawal period for a member
having a special obligations under the compact. For example, the
Southwestern Low-Level Radioactive Waste Disposal Compact imposes a
five-year delay for withdrawal on the state that receives and stores the
radioactive waste (California in this case), but only a two-year delay on
the non-host states (Arizona, North Dakota, and South Dakota). A host
state withdrawal would require that all of the non-host states scramble to
find an alternative place to store their radioactive waste, whereas a with-
drawal by a non-host state would merely necessitate economic readjust-
ment at the facility operated by the host state.

“A party state, other than the host state, may withdraw from
the compact by repealing the enactment of this compact, but
this withdrawal shall not become effective until two years
after the effective date of the repealing legislation....

“If the host state withdraws from the compact, the withdraw-
al shall not become effective until five years after the effec-
tive date of the repealing legislation.”

The Texas Low-Level Radioactive Waste Disposal Compact similarly
imposes a longer time delay for withdrawal by hosts than non-hosts.

The Delaware River Basin Compact requires advance notice of at
least 20 years for withdrawal, with such notice being allowed only during
a five-year window every 100 years.

“The duration of this compact shall be for an initial period of
100 years from its effective date, and it shall be continued for
additional periods of 100 years if not later than 20 years nor
sooner than 25 years prior to the termination of the initial
period or any succeeding period none of the signatory States,
by authority of an act of its Legislature, notifies the commis-
sion of intention to terminate the compact at the end of the
then current 100-year period.”

Some compacts provide that a state’s withdrawal will not affect any
legal action or process that was undertaken while the withdrawing party
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was still part of the compact. For example, the Agreement on Detainers
provides:

“This agreement shall enter into full force and effect as to a
party state when such state has enacted the same into law. A
state party to this agreement may withdraw herefrom by
enacting a statute repealing the same. However, the with-
drawal of any state shall not affect the status of any proceed-
ings already initiated by inmates or by state officers at the
time such withdrawal takes effect, nor shall it affect their
rights in respect thereof.”

The Interstate Compact on the Placement of Children (one of the
compacts to which all 50 states and the District of Columbia belong)
provides:

“This compact shall be open to joinder by any state, territory
or possession of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, and, with the consent of
Congress, the Government of Canada or any province there-
of. It shall become effective with respect to any such juris-
diction when such jurisdiction has enacted the same into law.
Withdrawal from this compact shall be by the enactment of a
statute repealing the same, but shall not take effect until two
years after the effective date of such statute and until written
notice of the withdrawal has been given by the withdrawing
state to the Governor of each other party jurisdiction.
Withdrawal of a party state shall not affect the rights, duties
and obligations under this compact of any sending agency
therein with respect to a placement made prior to the effec-
tive date of withdrawal.”

The Interstate Compact on Juveniles (another compact to which all
50 states and the District of Columbia adhere) provides:

“That this compact shall continue in force and remain binding
upon each executing state until renounced by it.
Renunciation of this compact shall be by the same authority
which executed it, by sending six months’ notice in writing of
its intention to withdraw from the compact to the other states
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party hereto. The duties and obligations of a renouncing state
under Article VII hereof shall continue as to parolees and pro-
bationers residing therein at the time of withdrawal until
retaken or finally discharged. Supplementary agreements
entered into under Article X hereof shall be subject to renun-
ciation as provided by such supplementary agreements, and
shall not be subject to the six months’ renunciation notice of
the present Article.”

The Multistate Tax Compact provides:

“Any party state may withdraw from this compact by enact-
ing a statute repealing the same. No withdrawal shall affect
any liability already incurred by or chargeable to a party state
prior to the time of such withdrawal.

“No proceeding commenced before an arbitration board prior
to the withdrawal of a state and to which the withdrawing state
or any subdivision thereof is a party shall be discontinued or
terminated by the withdrawal, nor shall the board thereby lose
jurisdiction over any of the parties to the proceeding necessary
to make a binding determination therein.”

The Interstate Agreement Creating a Multistate Lottery (MUSL)
delays return of the departing lottery’s share of the prize reserve
fund until the expiration of the period for winners to claim their lotto
prizes.

“That MUSL shall continue in existence until this agreement
is revoked by all of the party lotteries. The withdrawal of one
or more party lotteries shall not terminate this agreement
among the remaining lotteries....

“A party lottery wishing to withdraw from this agreement
shall give the board a six months notice of its intention to
withdraw....

“In the event that a party lottery terminates, voluntarily or
involuntarily, or MUSL is terminated by agreement of the par-
ties, the prize reserve fund share of the party lottery or lot-
teries shall not be returned to the party lottery or lotteries
until the later of one year from and after the date of termina-



Legal Issues Concerning the Proposed Interstate Compact | 351

tion or final resolution of any pending unresolved liabilities
arising from transactions processed during the tenure of the
departing lottery or lotteries. The voluntary or involuntary
termination of a party lottery or lotteries does not cancel any
obligation to MUSL which the party lottery or lotteries
incurred before the withdrawal date.”

Many compacts specifically provide that a state’s withdrawal will not
affect any obligations that the withdrawing state incurred while it was
part of the compact. For example, the Multistate Tax Compact provides:

“No withdrawal shall affect any liability already incurred by
or chargeable to a party state prior to the time of such with-
drawal.”

The Rhode Island-Massachusetts Interstate Low-Level Radioactive
Waste Management Compact and Central Interstate Low-Level
Radioactive Waste Compact have a similar provision.

Occasionally, a compact permits a member state to withdraw selec-
tively from its obligations under the compact—that is, to withdraw from
the compact with respect to some states, but to remain in the compact with
respect to other states. For example, the Interpleader Compact provides:

“This compact shall continue in force and remain binding on
a party state until such state shall withdraw therefrom. To be
valid and effective, any withdrawal must be preceded by a
formal notice in writing of one year from the appropriate
authority of that state. Such notice shall be communicated to
the same officer or agency in each party state with which the
notice of adoption was deposited pursuant to Article VI. In
the event that a state wishes to withdraw with respect to one
or more states, but wishes to remain a party to this compact
with other states party thereto, its notice of withdrawal shall
be communicated only to those states with respect to which
withdrawal is contemplated.”

Although withdrawals from interstate compacts are relatively rare,
they do occur. For example, Florida withdrew from the Atlantic States
Marine Fisheries Compact in 1995. Maryland withdrew from the
Interstate Bus Motor Fuel Tax Compact in 1967 and from the National
Guard Mutual Assistance Compact in 1981.
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8.6.2 Enforceability of Compact Provisions
The Impairments Clause of the U.S. Constitution restricts the action of
all state legislatures concerning contracts:

“No State shall ... pass any ... Law impairing the Obligation
of Contracts....”'#

The courts have long held that a state belonging to an interstate com-
pact may not unilaterally renounce the agreement. The U.S. Supreme
Court addressed this issue in a 1950 case involving the Ohio River Valley
Water Sanitation Compact. The parties to this compact included eight
states and the federal government. The compact established a commis-
sion consisting of representatives from each of the governmental units. It
provided that each party state would pay a specified share of the operat-
ing expenses of the compact’s commission.

“The signatory states agree to appropriate for the salaries,
office and other administrative expenses, their proper pro-
portion of the annual budget as determined by the
Commission and approved by the governors of the signatory
states, one half of such amount to be prorated among the sev-
eral states in proportion of their population within the district
at the last preceding federal census, the other half to be pro-
rated in proportion to their land area within the district.”

There was considerable political division in West Virginia over the
desirability of the compact. The legislature ratified the compact and, in
1949, appropriated $12,250 as West Virginia’s initial contribution to the
expenses of the compact’s commission. The state Auditor, however,
refused to make the payment from the state treasury. He argued that the
legislature’s approval of the compact violated the state constitution in
two respects. First, the Auditor argued that the compact was unconstitu-
tional because it delegated the state’s police power to an interstate
agency involving other states and the federal government. Second, the
Auditor argued that the compact was invalid because it bound the West
Virginia Legislature to make appropriations for the state’s share of the
commission’s operating expenses in violation of a general provision of

43 U.S. Constitution. Article I, section 10, clause 3. See appendix C for the full wording of
the Impairments Clause.
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the state constitution concerning the incurring of “debts.” The West
Virginia State Water Commission supported the compact and went to
court requesting a mandamus order to compel the Auditor to make the
payment from the state treasury. The Supreme Court of Appeals of West
Virginia invalidated the legislature’s ratification of the compact on the
grounds that the compact violated the state constitution.

In 1950, the U.S. Supreme Court reversed the state ruling and pre-
vented West Virginia from avoiding its obligations under the compact.
The Court wrote in West Virginia ex rel. Dyer v. Sims:

“But a compact is after all alegal document.... It requires no
elaborate argument to reject the suggestion that an
agreement solemnly entered into between States by those
who alone have political authority to speak for a State can be
unilaterally nullified, or given final meaning by an organ of
one of the contracting States. A State cannot be its own
ultimate judge in a controversy with a sister State.”*
[Emphasis added]

The U.S. Supreme Court continued:

“That a legislature may delegate to an administrative body the
power to make rules and decide particular cases is one of the
axioms of modern government. The West Virginia court does
not challenge the general proposition but objects to the dele-
gation here involved because it is to a body outside the
State and because its Legislature may not be free, at
any time, to withdraw the power delegated.... What is
involved is the conventional grant of legislative power. We
find nothing in that to indicate that West Virginia may not
solve a problem such as the control of river pollution by com-
pact and by the delegation, if such it be, necessary to effectu-
ate such solution by compact.... Here, the State has bound
itself to control pollution by the more effective means of an
agreement with other States. The Compact involves a rea-
sonable and carefully limited delegation of power to an
interstate agency.”'* [Emphasis added]

" West Virginia ex rel. Dyer v. Sims. 341 U.S. 22 at 28. 1950.
5 Id. at 30-31.
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Justice Robert Jackson’s concurring opinion set forth an additional
justification for Court’s decision. Justice Jackson suggested that the
Supreme Court did not need to interpret the West Virginia state constitu-
tion in order to conclude that the compact bound West Virginia. Instead,
he stated that West Virginia was estopped from changing its position after
each of the other governmental entities relied upon, and changed their
position because of, the compact.

“West Virginia assumed a contractual obligation with
equals by permission of another government that is sovereign
in its field (the federal government). After Congress and sis-
ter states had been induced to alter their positions and
bind themselves to terms of a covenant, West Virginia
should be estopped from repudiating her act. For this reason,
I consider that whatever interpretation she put on the gener-
alities of her Constitution, she is bound by the Compact.”*
[Emphasis added]

The pre-ratification expectations of states joining a compact are
especially important whenever there is a post-ratification dispute among
compacting parties concerning voting rights within the compact. In one
case, Nebraska (which was obligated to store radioactive waste under the
terms of a compact) sought additional voting power on the compact’s
commission after the compact had gone into effect. A majority (but not
all) of the compact’s other members consented to Nebraska’s request.
Nebraska’s request was, however, judicially voided in 1995 in State of
Nebraska v. Central Interstate Low-Level Radioactive Waste
Commission

“because changes in ‘voting power’ substantially alter the
original expectations of the majority of states which com-
prise the compact.”'"

Amplifying the principle of West Virginia ex rel. Dyer v. Sims, the
courts have noted that a single state cannot obstruct the workings of a
compact. In Hess v. Port Authority Trans-Hudson Corp., the U.S.
Supreme Court held in 1994 that a compact is

Y6 1d. at 36.

YT State of Nebraska v. Central Interstate Low-Level Radioactive Waste Commission.
902 F.Supp. 1046, 1049 (D.Neb. 1995).
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“... not subject to the unilateral control of any one of the
States....”"8

Similarly, in Lake Country Estates, Inc. v. Tahoe Regional Planning
Agency, the U.S. Supreme Court in 1979 held that a member state may not
unilaterally veto the actions of a compact’s commission. Instead, the rem-
edy of an aggrieved state consists of withdrawing from the compact in
accordance with the compact’s terms for withdrawal.'*

In Kansas City Area Transportation Authority v. Missouri, the
Eighth Circuit in 1981 held that a member state may not legislatively bur-
den the other member states unless they concur.”

Moreover, a compacting state, motivated by politics, may be prevent-
ed from undermining the workings of that compact. In the 1993 case of
Alcorn v. Wolfe, the removal of an appointee to a compact commission,
initiated by a Governor to inject his political influence into the operations
of the commission, was invalidated because it

“clearly frustrate[d] one of the most important objectives of
the compact.”

In State of Nebraska v. Central Interstate Low-Level Radioactive
Waste Commission, Nebraska was estopped in 1993 from seeking equi-
table relief to prevent a compact, of which it was a member, from pursu-
ing its central mission.'” In New York v. United States, the U.S. Supreme
Court held that the estoppel doctrine was applicable only to the states
that have adopted the interstate compact.'”

In short, a state may be estopped from withdrawing from a compact
in any manner not permitted by the terms of the compact.

The six-month blackout period for withdrawing from the proposed
“Agreement Among the States to Elect the President by National Popular
Vote” is reasonable and appropriate in order to ensure that a politically

8 Hess v. Port Authority Trans-Hudson Corp. 513 U.S. 30 at 42. 1994.

9 Lake Country Estates, Inc. v. Tahoe Regional Planning Agency. 440 U.S. 391 at 399
and 402. 1979.

150 Kansas City Area Transportation Authority v. Missouri. 640 F.2d 173 at 174 (8th Cir.).
1979.

51 Alcorn v. Wolfe. 827 F.Supp. 47, 53 (D.D.C. 1993).

152 State of Nebraska v. Central Interstate Low-Level Radioactive Waste Commission.
834 F.Supp. 1205 at 1215 (D.Neb. 1993).

155 New York v. United States. 505 U.S. 144 at 183. 1992.
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motivated member state does not change its position after the candi-
dates, the political parties, the voters, and the other compacting states
have proceeded through the presidential campaign and presidential
election cycle in reliance on each compacting state fulfilling its obliga-
tions under the compact.

8.6.3 Additional State and Federal Constraints on Withdrawal
There are two additional potential constraints on a withdrawal from the
“Agreement Among the States to Elect the President by National Popular
Vote” that are applicable to the 35-day period between election day in
November and the meeting of the Electoral College in mid-December.
The first constraint is applicable if the compact were to be enacted in
a particular state using the citizen-initiative process. In 11 states, there
are state constitutional limitations concerning the repeal or amendment
of a statute originally enacted by the voters by means of the citizen-ini-
tiative process."™ In seven of these states, the constraint on the legislature
runs for a specific period of time. In four of the 11 states, the constraint
is permanent—that is, the voters must be consulted in a subsequent ref-

Table 8.4 STATE CONSTITUTIONAL LIMITATIONS ON THE REPEAL OR AMENDMENT
OF STATUTES ORIGINALLY ENACTED BY THE VOTERS THROUGH THE
CITIZEN-INITIATIVE PROCESS

STATE LIMITATION

Alaska No repeal within two years; amendment by majority vote anytime

Arizona Three-quarters vote to amend; amending legislation must “further
the purpose” of the measure

Arkansas Two-thirds vote to amend or repeal

California No amendment or repeal of an initiative statute by the legislature
unless the initiative specifically permits it

Michigan Three-quarters vote to amend or repeal

Nebraska Two-thirds vote to amend or repeal

Nevada No amendment or repeal within three years of enactment

North Dakota Two-thirds vote to amend or repeal within seven years of effective
date

Oregon Two-thirds vote to amend or repeal within two years of enactment

Washington Two-thirds vote to amend or repeal within two years of enactment

Wyoming No repeal within two years of effective date; amendment by majority

vote any time

154 National Conference on State Legislatures.
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erendum about any proposed repeal or amendment. Table 8.4 briefly
describes these constitutional limitations. Appendix R contains the com-
plete constitutional provisions.

In addition to the above constitutional limitations, public opinion
acts as an inhibition against legislative repeal of, or substantive amend-
ments to, a statute that the voters originally enacted by means of the cit-
izen-initiative process. This political inhibition is particularly forceful in
western states that have the citizen-initiative process.

Second, there is a federal law that would likely be interpreted to con-
strain repeal of the proposed compact withdrawal during the 35-day peri-
od between “the day fixed for the appointment of the electors” (that is,
election day in early November) and the meeting of the Electoral College
in mid-December. The federal “safe harbor” provision (quoted in full in
section 8.3.6) gives preference to presidential election returns that are in
accord with

“laws enacted prior to the day fixed for the appointment of
the electors....”"”

In the 1960 presidential election, for example, John F. Kennedy won
the nationwide popular vote by 114,673 votes. However, his electoral-vote
majority depended on the fact that he had carried Illinois by 4,430 popu-
lar votes and South Carolina by 4,732 votes. Some members of the South
Carolina legislature suggested that the legislature ignore the popular vote
count in the state, change the rules for awarding the state’s electoral
votes after election day, and appoint all the state’s presidential electors
themselves. One reason that nothing came of this suggestion was that the
“safe harbor” provision requires that an ascertainment of a state’s votes
based on the laws that existed prior to election day be treated as “con-
clusive” in the national count of the electoral votes. Nothing came of sim-
ilar post-election suggestions that the Florida Legislature appoint all of
the state’s presidential electors in 2000.

1% See section 8.3.6 for the complete wording of this provision (title 3, chapter 1, section
6 of the United States Code).
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9 |Administrative Issues Concerning
the Proposed Interstate Compact

The proposed “Agreement Among the States to Elect the President by
National Popular Vote” (presented in chapter 6) raises several issues
concerning the administration of elections, including the following:

e Does the proposed compact impose any significant addi-
tional financial cost or administrative burden on state
election officials (section 9.1)?

e How would recounts be handled (section 9.2)?

9.1 DOES THE PROPOSED COMPACT IMPOSE ANY SIGNIFICANT FINANCIAL COST

OR ADMINISTRATIVE BURDEN ON STATE ELECTION OFFICIALS?
Under the proposed interstate compact, a presidential election would be
conducted by each state in the same way that it is now conducted. The
proposed compact makes no changes in a state’s laws or procedures for
preparing ballots; administering polling places; counting votes at the
precinct level; or aggregating the vote counts from the precincts to deter-
mine the total number of popular votes cast for each presidential slate in
the state.

Under the statewide winner-take-all system currently used by 48 states
and the District of Columbia, the state’s chief election official (or state can-
vassing board) certifies the election of the entire list of presidential electors
that is affiliated with the presidential slate that received the most votes in
the state. For example, if the Republican presidential slate carries the state,
the state’s chief election official certifies the election of the entire slate of
Republican presidential electors for the state. These presidential electors
collectively represent the will of their state’s voters.

The system currently used in Maine and Nebraska is different. The
state’s chief election official certifies the election of a presidential elector
affiliated with the presidential slate that carried each separate congres-
sional district in the state. Each district-level presidential elector
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represents the will of the voters in the district involved. In addition, the
chief election official certifies two presidential electors affiliated with the
presidential slate that carried the state. These two senatorial presidential
electors collectively represent the will of the voters in their state. For
example, if the Democratic presidential slate carries the state and the 1st
congressional district, the state’s chief election official certifies the elec-
tion of three Democratic presidential electors (two senatorial electors
and one district elector from the 1st district). If the Republican presiden-
tial slate carries the 2nd congressional district, the state’s chief election
official certifies the election of one Republican presidential elector for
that district. In this example, two senatorial presidential electors collec-
tively represent the will of their state’s voters; the Democratic elector
from the 1st district represents the will of that district’s voters; and the
Republican elector from the 2nd district represents the will of that dis-
trict’s voters.

The only change introduced by the proposed compact occurs after a
state has finished tallying the statewide total number of popular votes
cast for each presidential slate. At that point, there is one additional step
under the proposed compact. The votes cast for each presidential slate
in all 50 states and the District of Columbia would be added together to
produce a national grand total for each presidential slate (section 6.3.3).
This is, of course, the same adding-up process that the media, the
political parties, and various watchdog groups already do on election
night and in the days following each presidential election. Under the
proposed compact, the presidential slate with the largest national grand
total from all 50 states and the District of Columbia would be designated
as the “national popular vote winner.” The chief election official of each
state belonging to the compact would then certify the election of the
entire slate of presidential electors that is affiliated with the presidential
slate that has been designated as the “national popular vote winner.” For
example, if the Democratic presidential slate is the “national popular
vote winner,” the state’s chief election official in every state belonging to
the compact would certify the election of the slate of Democratic
presidential electors.

The effect of the proposed compact would be that all the presidential
electors of all states belonging to the compact would be affiliated with the
presidential slate that received the largest total number of popular votes
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in all 50 states and the District of Columbia. These presidential electors
from the states belonging to the compact will collectively represent the
nationwide will of the voters. Under the proposed compact, the presiden-
tial electors will meet in mid-December and cast their electoral votes.
Because the proposed compact only goes into effect when it has been
enacted by states possessing a majority of the electoral votes, the presi-
dential slate receiving the most popular votes from all 50 states and the
District of Columbia will receive a majority of the electoral votes in the
Electoral College.

As can be seen, there is no significant additional administrative bur-
den or financial cost associated with the proposed interstate compact.

9.2 HOW WOULD RECOUNTS BE HANDLED?

Before discussing the mechanics of recounts, let us recognize that there
would be less opportunity for a close election under nationwide popular
election of the President than under the prevailing statewide winner-
take-all system. A close outcome is considerably less likely in an election
with a single pool of votes than in an election in which there are 51 sep-
arate pools and hence 51 separate opportunities for a close outcome.
Moreover, a close outcome is considerably less likely in larger pool than
in a smaller one. Thus, a close outcome is less likely in a single pool of
122,000,000 popular votes than in 51 separate pools each averaging
2,392,159 votes (1/51 of 122,000,000).

The 2000 presidential election is remembered as being close because
George W. Bush’s total of 2,912,790 popular votes in Florida was a mere
537 more than Gore’s statewide total of 2,912,353. Under the statewide
winner-take-all rule used in Florida (and almost all other states), the
537-vote lead entitled Bush to all 25 of Florida’s electoral votes. There
was, however, nothing particularly close about the 2000 presidential
election on a nationwide basis. Al Gore had a nationwide lead of 537,179
popular votes. Gore’s nationwide lead was larger than, for example,
Nixon’s lead of 510,314 in 1968 and Kennedy’s lead of 118,574 in 1960.
The closeness of the 2000 presidential election was an artificial crisis
manufactured by Florida’s use of the statewide winner-take-all system.
No one would even have considered a recount in 2000 if the nationwide

! Congressional Quarterly. 2002. Presidential Elections 1789-2002. Washington, DC: CQ
Press. Pages 146 and 148.
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popular vote had controlled the outcome. No one would have cared
whether Bush did, or did not, carry Florida by 537 popular votes.

Similarly, the 2004 election was also not close in terms of the nation-
wide popular vote. President George W. Bush had a nationwide lead of
about 3,500,000 popular votes. However, people had to wait until the
morning of Wednesday November 3, 2004, to find out the outcome of the
popular vote in Ohio. A switch of 59,388 popular votes in Ohio would
have given Kerry all of Ohio’s 20 electoral votes and the Presidency.
Again, the illusion of closeness resulted from the statewide
winner-take-all system used in Ohio—not because the election was gen-
uinely close on a nationwide basis.

In fact, no presidential election since the 19th century has been won by
fewer than 100,000 votes on a nationwide basis. The closest presidential
election since 1900 was the 1960 election in which John F. Kennedy led
Richard M. Nixon by 118,574 popular votes nationwide. A margin of 118,574
popular votes is not particularly close on a nationwide basis. Such a mar-
gin would have been unlikely to be questioned. No margin of that size is
likely to be overturned by any recount. The 1960 election is remembered as
being close because a switch of 4,430 votes in Illinois and a switch 4,782
votes in South Carolina would have given Nixon a majority of the electoral
votes. If Nixon had carried both of those states, Kennedy still would have
been ahead nationwide by almost 110,000 popular votes, but Nixon would
have won the Presidency. The 1960 election then would have become yet
another election in which the winner of the nationwide popular vote did
not win the Presidency. In any case, the perceived closeness of the 1960
election was an illusion manufactured by the statewide winner-take-all sys-
tem used in Illinois and South Carolina—not because the nationwide mar-
gin of 118574 was ever likely to be overturned by any recount.

Table 9.1 shows the popular vote count for the Democratic and
Republican presidential candidates in each presidential election since
1900 (except that Theodore Roosevelt’s vote is shown for the 1912 presi-
dential election because he polled more votes as nominee of the
Progressive Party than did the Republican nominee, William Howard
Taft). Column 4 shows the difference between the first- and second-place
candidates. None of these elections was particularly close in terms of the
nationwide popular vote. This is true even though the number of votes
cast nationwide in the early years of the 20th century was only about 10%
of the present-day turnout of 122,000,000 votes.
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Table 9.1 WINNING MARGINS IN PRESIDENTIAL ELECTIONS BETWEEN 1900

AND 2004
ELECTION DEMOCRAT REPUBLICAN DIFFERENCE
1900 6,357,698 7,219,193 861,495
1904 5,083,501 7,625,599 2,542,098
1908 6,406,874 7,676,598 1,269,724
1912 6,294,326 4,120,207 2,174,119
1916 9,126,063 8,547,039 579,024
1920 9,134,074 16,151,916 7,017,842
1924 8,386,532 15,724,310 7,337,778
1928 15,004,336 21,432,823 6,428,487
1932 22,818,740 15,760,426 7,058,314
1936 27,750,866 16,679,683 11,071,183
1940 27,343,218 22,334,940 5,008,278
1944 25,612,610 22,021,053 3,591,557
1948 24,105,810 21,970,064 2,135,746
1952 27,314,992 33,777,945 6,462,953
1956 26,022,752 35,590,472 9,567,720
1960 34,226,731 34,108,157 118,574
1964 43,129,566 27,178,188 15,951,378
1968 31,275,166 31,785,480 510,314
1972 29,170,383 47,169,911 17,999,528
1976 40,830,763 39,147,793 1,682,970
1980 35,483,883 43,904,153 8,420,270
1984 37,577,185 54,455,075 16,877,890
1988 41,809,074 48,886,097 7,077,023
1992 44,909,326 39,103,882 5,805,444
1996 47,402,357 39,198,755 8,203,602
2000 50,992,335 50,455,156 537,179
2004 59,028,111 62,040,610 3,012,499

Even the highly controversial 1876 presidential election was not
close in terms of the nationwide popular vote. Democrat Samuel J. Tilden
received 4,288,191 popular votes—254,694 more than the 4,033,497 popu-
lar votes received by Rutherford B. Hayes. Tilden’s percentage lead of
3.05% was greater than George W. Bush’s 2004 lead of 2.8%. The 1876
election is remembered as having been close because Hayes had
extremely narrow popular-vote leads in several states, namely

¢ 889 votes in South Carolina,
e 922 votes in Florida,
¢ 1,050 votes in Oregon,
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¢ 1,075 votes in Nevada, and
e 2,798 votes in California.>***

Again, the closeness of the 1876 presidential election was an artificial
crisis created by the statewide winner-take-all system.

Having said that, even with a single pool of 122,000,000 votes, it is con-
ceivable that the nationwide popular vote could some day be extremely
close (say, a few hundred or a few thousand votes out of 122,000,000). In
that event, the vote count and the inevitable recount would be handled in
the same way as it is currently handled—that is, under the generally serv-
iceable laws that govern all elections. An extremely close election will
almost inevitably engender controversy. The guiding principle in such cir-
cumstances should be that all votes should be counted fairly and expedi-
tiously. Of course, if the nationwide popular vote count were extremely
close on a nationwide basis, it would be very likely that the vote count
would, simultaneously, be close in a number of states.

In terms of logistics, the personnel and procedures for a nationwide
recount are already in place because every state is always prepared to
conduct a statewide recount after any election. Indeed, there are
statewide recounts for certain statewide offices and ballot propositions
in virtually every election cycle. As Senator David Durenberger (R-
Minnesota) said in the Senate in 1979:

“There is no reason to doubt the ability of the States and
localities to manage a recount, and nothing to suggest that a
candidate would frivolously incur the expense of requesting
one. And even if this were not the case, the potential danger
in selecting a President rejected by a majority of the voters
far outweighs the potential inconvenience in administering a
recount.”

2 Congressional Quarterly. 2002. Presidential Elections 1789-2002. Washington, DC: CQ
Press. Page 125.

3 Morris, Roy B. 2003. Fraud of the Century: Rutherford B. Hayes, Samuel Tilden, and
the Stolen Election of 1876. Waterville, ME: Thorndike Press.

* Robinson, Lloyd. 1996. The Stolen Election: Hayes versus Tilden—1876. New York, NY:
Tom Doherty Associates Books.

® Rehnquist, William H. 2004. Centennial Crisis: The Disputed Election of 1876. New
York, NY: Alfred A. Knopf.

b Congressional Record. July 10, 1979. Pages 17706-17707.
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Senator Birch Bayh (D-Indiana) summed up the concerns about
extremely close elections and recounts in a Senate speech by saying:

“Fraud is an ever present possibility in the electoral college
system, even if it rarely has become a proven reality. With the
electoral college, relatively few irregular votes can reap a
healthy reward in the form of a bloc of electoral votes,
because of the unit rule or winner take all rule. Under the
present system, fraudulent popular votes are much more
likely to have a great impact by swinging enough blocs of
electoral votes to reverse the election. A like number of
fraudulent popular votes under direct election would likely
have little effect on the national vote totals.

“T have said repeatedly in previous debates that there is no
way in which anyone would want to excuse fraud. We have to
do everything we can to find it, to punish those who partici-
pate in it; but one of the things we can do to limit fraud
is to limit the benefits to be gained by fraud.

“Under a direct popular vote system, one fraudulent
vote wins one vote in the return. In the electoral col-
lege system, one fraudulent vote could mean 45 elec-
toral votes, 28 electoral votes.

“So the incentive to participate in ‘a little bit of fraud,’ if I may
use that phrase advisedly, can have the impact of turning a
whole electoral block, a whole State operating under the unit
rule. Therefore, so the incentive to participate in fraud is sig-
nificantly greater than it would be under the direct popular
vote system.”” [Emphasis added]

" Congressional Record. March 14, 1979. Page 5000.
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10 [ Responses to Myths about the
National Popular Vote Plan

This chapter responds to concerns that have been raised during the
debate about the National Popular Vote bill, including:
e Myths about the U.S. Constitution

* MYTH: A federal constitutional amendment is required to
change the method of electing the President (section 10.1.1).

= MYTH: The “traditional,” “appropriate,” and “normal” way of
changing the method of electing the President is by means of a
federal constitutional amendment (section 10.1.2).

* MYTH: The current system of electing the President was creat-
ed and favored by the Founding Fathers (section 10.1.3).

= MYTH: Seeking change by means of a federal constitutional
amendment shows respect for the Founding Fathers (section
10.1.4).

» MYTH: A federal constitutional amendment is the most demo-
cratic approach for considering a change in the manner of
electing the President (section 10.1.5).

» MYTH: “Eleven colluding states” are trying to impose a nation-
al popular vote on the country (section 10.1.6).

= MYTH: A federal constitutional amendment is the superior way
to change the system (section 10.1.7).

= MYTH: It is inappropriate for state legislatures and governors
to consider changing the method of electing the President (sec-
tion 10.1.8).

» MYTH: The National Popular Vote bill is unconstitutional (sec-
tion 10.1.9).

e Myths about Small States

* MYTH: The small states would be disadvantaged by a national

popular vote (section 10.2.1).
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» MYTH: The small states oppose a national popular vote (sec-
tion 10.2.2).

» MYTH: The National Popular Vote bill threatens the equal rep-
resentation of the states in the U.S. Senate (section 10.2.3).

= MYTH: A national popular vote would undermine a partisan
advantage in favor of the Republican Party in the small states
(section 10.2.4).

e Myths about Recounts

» MYTH: A national popular vote would result in recount chaos
(section 10.3.1).

* MYTH: The current state-by-state winner-take-all system is a
firewall that helpfully isolates recounts and disputes to partic-
ular states (section 10.3.2).

* MYTH: Resolution of a presidential election could be pro-
longed beyond the inauguration date because of recounts (sec-
tion 10.3.3).

» MYTH: Conducting a recount would be a logistical impossibili-
ty under a national popular vote (section 10.3.4).

» MYTH: States would be put in the uncomfortable position of
judging election returns from other states under a national
popular vote (section 10.3.5).

» MYTH: Political fraud and mischief would be encouraged
under a national popular vote (section 10.3.6).

e Myths about Faithless Electors

» MYTH: Faithless presidential electors would be a problem
under the National Popular Vote compact (section 10.4.1).

= MYTH: It might be difficult to coerce presidential electors to
vote for the nationwide winner (section 10.4.2).

e Myth That “Wrong Winner” Elections Are Rare

» MYTH: “Wrong winner” elections are rare, and therefore not a
problem (section 10.5.1).

e Myths about Proliferation of Candidates

» MYTH: A national popular vote would result in a proliferation
of third-party candidates and fragmentation of the vote (sec-
tion 10.6.1).

* MYTH: Under a national popular vote, the winner might
receive only 20% of the vote (section 10.6.2).
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= MYTH: The National Popular Vote bill is defective because it
does not require the winner to receive an absolute majority of
the popular vote (section 10.6.3).

* MYTH: The National Popular Vote bill is defective because it
does not provide for a run-off (section 10.6.4).

= MYTH: A national popular vote would diminish moderation in
political discourse (section 10.6.5).

e Myths about Big States and Big Cities

= MYTH: Only the big states would matter under a national pop-
ular vote (section 10.7.1).

= MYTH: Only the big cities, such as Los Angeles, would matter
under a national popular vote (section 10.7.2).

» MYTH: Candidates would “fly over” most of the country under
a national popular vote (section 10.7.3).

* MYTH: Candidates would only campaign in media markets,
while ignoring the rest of the country (section 10.7.4).

= MYTH: Candidates would concentrate on major metropolitan
media markets under a national popular vote (section 10.7.5).

e Myth about the Public’s Desire for “State Identity”

* MYTH: The public strongly desires to see electoral votes cast
on a state-by-state basis because it provides a sense of “state
identity” (section 10.8.1).

¢ Myths about Post-Election Changes in the Rules

= MYTH: A Secretary of State might change a state’s method of
awarding electoral votes after the people vote in November,
but before the Electoral College meets in December (section
10.9.1).

» MYTH: A state legislature might change a state’s method of
awarding electoral votes after the people vote in November,
but before the Electoral College meets in December (section
10.9.2).

e Myth about Campaign Spending

= MYTH: Campaign spending would skyrocket if candidates had

to campaign thoughout the country (section 10.10.1).
e Myth about Federalism

» MYTH: Federalism would be undermined by a national popular

vote (section 10.11.1).
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e Myth about “a Republic versus a Democracy”

» MYTH: A national popular vote is inconsistent with the concept

that the United States is a republic, not a democracy (10.12.1).
e Myths about “Mob Rule”

= MYTH: A national popular vote would be “mob rule” and a
“popularity contest” (section 10.13.1).

» MYTH: The Electoral College acts as a buffer and damper
against popular passions (section 10.13.2).

e Myth about an Incoming President’s “Mandate”

» MYTH: The current winner-take-all system gives the incoming
President a “mandate” in the form of an exaggerated lead in the
Electoral College (section 10.14.1).

¢ Myths about Interstate Compacts and Congressional Consent

» MYTH: Interstate compacts are exotic and “fishy” (section
10.15.1).

» MYTH: The National Popular Vote compact is defective
because Congress did not consent to the compact prior to its
consideration by state legislatures (section 10.15.2).

» MYTH: The National Popular Vote compact is defective
because it fails to specifically mention Congress in its text (sec-
tion 10.15.3).

» MYTH: The National Popular Vote compact requires congres-
sional consent to become effective (section 10.15.4).

e Myth about the District of Columbia

» MYTH: The National Popular Vote bill would permit the
District of Columbia to vote for President, even though it is not
a state (section 10.16.1).

e Myths about the 14th Amendment

» MYTH: The Privileges and Immunities Clause of the 14th
Amendment precludes the National Popular Vote compact
(section 10.17.1).

» MYTH: Section 2 of the 14th Amendment precludes the
National Popular Vote compact (section 10.17.2).

» MYTH: The Due Process Clause of the 14th Amendment pre-
cludes the National Popular Vote compact (section 10.17.3).
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* MYTH: The Equal Protection Clause of the 14th Amendment

precludes the National Popular Vote compact (section 10.17.4).
e Myths about the Voting Rights Act

* MYTH: Section 2 of the Voting Rights Act precludes the
National Popular Vote compact (section 10.18.1).

= MYTH: Racial minorities would be disadvantaged by a national
popular vote (section 10.18.2).

e Myths about Administrative or Fiscal Impact

* MYTH: The National Popular Vote compact would be costly
(section 10.19.1).

= MYTH: The National Popular Vote compact would complicate
the work of local election officials (section 10.19.2).

* MYTH: The National Popular Vote compact would complicate
the work of the state’s chief election official (section 10.19.3).

e Myths about the Mechanics of a National Popular Vote

= MYTH: There is no official count of the national popular vote
(section 10.20.1).

= MYTH: A single state could frustrate the National Popular Vote
compact by making its election returns a state secret (section
10.20.2).

* MYTH: The Electoral College provides a way to replace a
President-Elect who dies, becomes disabled, or is revealed to
be manifestly unsuitable after the people vote in November,
but before the Electoral College meets in December (section
10.20.3).

e Myths about Congressional or Proportional Allocation of
Electoral Votes

= MYTH: It would be better to allocate electoral votes by con-
gressional district (section 10.21.1).

= MYTH: It would be better to allocate electoral votes propor-
tionally (section 10.21.2).

e Myth that the Electoral College Produces Good
Presidents

» MYTH: The Electoral College produces good Presidents (sec-

tion 10.22.1).
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10.1 MYTHS ABOUT THE U.S. CONSTITUTION

10.1.1 MYTH: A federal constitutional amendment is required to
change the method of electing the President.
It is important to recognize what the U.S. Constitution says, and does not
say, about the method of electing the President. The Founding Fathers
never reached a conclusion as to how the President would be elected.
Instead, the U.S. Constitution grants the states exclusive and plenary
(i.e., complete) control over the manner of awarding their electoral
votes.
Article II of the U.S. Constitution says:

“Each State shall appoint, in such Manner as the
Legislature thereof may direct, a Number of Electors....”!
[Emphasis added]

The winner-take-all rule (i.e., awarding all of a state’s electoral votes
to the candidate who receives the most popular votes in each individual
state) is not set forth in the U.S. Constitution. It is entirely a matter of
state law. When the Founding Fathers returned from the Constitutional
Convention to their states to organize the nation’s first presidential elec-
tion in 1789, only three states chose to employ the winner-take-all rule for
awarding their electoral votes. So, it is incorrect to say that our current
system of electing the President was the choice of the Founding Fathers
or that our current system was endorsed by the Founding Fathers.

The winner-take-all rule is a state law that was adopted on a state-by-
state basis. It became prevalent with the emergence of strong political
parties seeking to maximize regional power in the run-up to the Civil War.
More importantly, the winner-take-all rule did not come into widespread
use by means of an amendment to the U.S. Constitution. Accordingly,
changing the winner-take-all rule does not require an amendment to the
U.S. Constitution. The winner-take-all rule may be changed in the same
way that it was adopted, namely through the enactment by state legisla-
tures of state laws on a state-by-state basis.

The wording “as the Legislature ... may direct” in Article II of the U.S.
Constitution is an unqualified grant of plenary and exclusive power to the
states. This constitutional provision does not encourage, discourage,

1 U.S. Constitution. Article II, section 1, clause 2.
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require, or prohibit the use of any particular method for awarding the
state’s electoral votes. This wording certainly does not require the use of
the winner-take-all rule. States may exercise this grant of power in any
way they see fit, provided only that they do not violate other specific pro-
visions of the U.S. Constitution. As the U.S. Supreme Court stated in the
1893 case of McPherson v. Blacker:

“The constitution does not provide that the appointment of
electors shall be by popular vote, nor that the electors shall
be voted for upon a general ticket’ nor that the majority of
those who exercise the elective franchise can alone choose
the electors. ...

“In short, the appointment and mode of appointment of elec-
tors belong exclusively to the states under the constitution
of the United States.” [Emphasis added]

The winner-take-all rule has been adopted and repealed by various
states at various times. All three of the states that used the winner-take-
all rule in the first presidential election in 1789 repealed it by 1800 (and
each later re-adopted it).

As recently as 1992, Nebraska switched from the winner-take-all rule
to a congressional-district system of awarding electoral votes. Maine did
so in 1969.

The North Carolina legislature has exercised its power to change the
method of awarding the state’s electoral votes on four occasions. In 1792,
the legislature chose the presidential electors. The people then voted for
electors from presidential-elector districts between 1796 and 1808. Then,
the Legislature chose the electors in 1812. In 1816, the legislature changed
to the statewide winner-take-all rule.*

Massachusetts has exercised its power to change its system of
awarding its electoral votes on 10 different occasions. In 1789, the
Massachusetts legislature, in effect, chose the state’s presidential

2 The “winner-take-all” rule is sometimes also called the “general ticket” system or the
“unit rule.”

3 McPherson v. Blacker. 146 U.S. 1 at 29. 1892.

4 Since 2000, both the North Carolina Senate and House have voted, in different years, to
change from the statewide winner-take-all rule to a congressional-district system for
awarding electoral votes.
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electors. In 1792, the voters were allowed to elect presidential electors in
four multi-member regional districts. Then, the voters picked electors by
congressional districts (with the legislature choosing the state’s remain-
ing two electors). Shortly thereafter, the legislature took back the power
to pick all the presidential electors (excluding the voters entirely). Later,
the voters picked electors on a statewide basis using the winner-take-all
rule. Then, the legislature again decided to pick the electors itself, fol-
lowed by the voters using districts, followed by another return to legisla-
tive choice, followed again by the voters using districts, and, finally, the
present-day statewide winner-take-all rule. None of these 10 changes
required an amendment to the U.S. Constitution because the Founding
Fathers and U.S. Constitution gave Massachusetts (and all the other
states) exclusive and plenary power to award their electoral votes.

In short, there is nothing in the U.S. Constitution that needs to be
amended in order for states to change from the current system of award-
ing all of a state’s electoral votes to the candidate who receives the most
popular votes in each individual state (the winner-take-all rule) to a sys-
tem in which the states award their electoral votes to the candidate who
receives the most popular votes in all 50 states and the District of
Columbia: (the national popular vote approach). The states already have
the power, under the U.S. Constitution, to make this change. As a result,
a federal constitutional amendment is not required.

For additional information, see section 1.1 and chapter 2 of this book.

10.1.2 MYTH: The “traditional,” “appropriate,” and “normal” way of
changing the method of electing the President is by means
of a federal constitutional amendment.

Nearly all the major reforms for conducting U.S. presidential elections

have been initiated by action at the state level—not by action at the fed-

eral level.

Let’s start by discussing the most significant change that has ever
been made in the way the President of the United States is elected, name-
ly allowing the people to vote for President. There is nothing in the U.S.
Constitution that gives the people the right to vote for President. The
Founding Fathers gave the states plenary and exclusive power to specify
the manner of conducting presidential elections. In the nation’s first pres-
idential election in 1789, only five states permitted the people to vote for
their state’s presidential electors. In the remaining states, the state
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legislatures (or, in New Jersey, the governor and his council) appointed
the electors. The people acquired the vote for President by the enactment
by state legislatures of state laws. The states exercised their role, under
the U.S. Constitution, as the “laboratories of democracy.”

With the passage of time, more and more states observed that per-
mitting the people to vote for President did not produce any disastrous
consequences. By 1824, three-quarters of the states had adopted the idea
that the people should be permitted to vote for President. The state-by-
state process of empowering the people to vote for President was com-
pleted by the time of the 1880 election.

This fundamental change in the manner of electing the President was
not accomplished by means of a federal constitutional amendment.
Instead, it was accomplished through state-by-state changes in state law.
Permitting the people to vote for President was not an “end run” around
the U.S. Constitution but, instead, an exercise of a power that the
Founding Fathers explicitly assigned to state legislatures in the
Constitution. We have not encountered a single person who argues that
the state legislatures did anything improper, inappropriate, or unconsti-
tutional when they made this fundamental change in the way the
President is elected.

When the U.S. Constitution came into effect in 1789, only wealthy
property holders were entitled to vote in most states. At that time, there
were only about 100,000 eligible voters in a nation of over 3,000,000 peo-
ple. By 1800, three states permitted universal white male suffrage. By
1830, this number had increased to 10 (of the 24 states at the time).

Today, there are no property qualifications for voting in any state. The
elimination of property qualifications was not accomplished by means of
a federal constitutional amendment. This very substantial 10-to-1 expan-
sion of the electorate was an example of the use by state legislatures of a
power explicitly granted to them by the U.S. Constitution to decide the
manner of conducting elections. Eliminating property qualifications for
voting was not improper, inappropriate, or unconstitutional. It was not an
“end run” around the U.S. Constitution, but an exercise of power explic-
itly granted by the Constitution.

5 Justice Louis Brandeis said in the 1932 case of New State Ice Co. v. Liebmann (285 U.S.
262), “It is one of the happy incidents of the federal system that a single courageous state
may, if its citizens choose, serve as a laboratory; and try novel social and economic
experiments without risk to the rest of the country.”
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In several instances, a major reform initiated at the state level led to
a subsequent federal constitutional amendment. For example, women did
not have the right to vote when the U.S. Constitution came into effect in
1789 (except in New Jersey, where that right was withdrawn in 1807).
Wyoming gave women the right to vote in 1869. By the time (50 years
later) the 19th Amendment was passed by Congress, women already had
the vote in 30 of the then-48 states.

The decision by 30 separate states to permit women to vote in the 50-
year period between 1869 and 1919 was not an “end run” around the U.S.
Constitution. We have not encountered a single person who argues that
state legislatures did anything improper, inappropriate, or unconstitu-
tional when they made this very substantial 2-to-1 expansion of their elec-
torates. This major change was simply another example of the state leg-
islatures using a power that the U.S. Constitution explicitly granted to the
states concerning the conduct of elections. It should be remembered that
the only effect of the 19th Amendment was to extend women’s suffrage
to the minority of states (18) that had not already acted at the state level
to permit women to vote. Women’s suffrage was achieved because 30
states exercised their power as the “laboratories of democracy” to change
the manner of conducting their own elections. Indeed, the 19th
Amendment only passed Congress in 1919 because women already con-
stituted half the electorate in 30 states (and because the members of
Congress from the remaining states knew that it was only a matter of time
before women would obtain the right to vote in the remaining states, with
or without the federal constitutional amendment).

The direct election of U.S. Senators is another example of a major
change initiated at the state level. The original U.S. Constitution specified
that U.S. Senators were to be elected by state legislatures. Starting with
the “Oregon Plan” in 1907, states passed laws establishing “advisory”
elections for U.S. Senator. Under the Oregon plan, the people cast their
votes for U.S. Senator in a statewide “advisory” election, and the state leg-
islature then dutifully rubberstamped the people’s choice. By the time the
17th Amendment passed the U.S. Senate in 1912, the voters were, for all
practical purposes, electing U.S. Senators in a majority of the states.

African Americans had the right to vote in New York in the 1820s and
in five states by the 1850s. Black suffrage was later extended to all states
by the 15th Amendment (ratified in 1870).
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Persons under the age of 21 first acquired the right to vote in various
states (e.g., Georgia, Kentucky, Alaska, Hawaii, and New Hampshire).
Later, the 26th Amendment extended this practice to all states in 1971.

In terms of electing the President, state control is precisely what the
Founding Fathers intended, and it is precisely what the U.S. Constitution
specifies. The Founding Fathers created an open-ended system with
built-in flexibility concerning the manner of electing the President.

Professor Joseph Pika (author of The Politics of the Presidency)
described the National Popular Vote bill by saying:

“If successful, this effort would represent amendment-free
constitutional reform, the way that most other changes
have been made in the selection process since 1804.”°
[Emphasis added]

The Founders did something similar, but different, concerning con-
gressional elections. The U.S. Constitution gives the states primary con-
trol over the manner of electing Congress. However, in the case of con-
gressional elections, the U.S. Constitution gave Congress the power to
review and override state decisions. This override power has been used
on only rare and minor occasions. In contrast, state power over the man-
ner of electing the President is plenary (i.e., complete), and Congress
does not have the power to override a state’s decision.

10.1.3 MYTH: The current system of electing the President was cre-
ated and favored by the Founding Fathers.

The Founding Fathers did not create or anticipate—much less favor—

our current system of electing the President.

In the debates of the Constitutional Convention and the Federalist
Papers, there is no mention of the winner-take-all rule (i.e., awarding all
of a state’s electoral votes to the presidential candidate who receives the
most votes in an individual state). When the Founding Fathers went back
to their states in 1789 to organize the nation’s first presidential election,
only three state legislatures chose to employ the winner-take-all rule for
awarding their electoral votes. Each of the three states that used the win-

% Pike, Joseph. Improving on an doubly indirect selection system. Delaware On-Line.
September 16, 2008. http://www.delawareonline.com/apps/pbcs.dll/article?AID=/
20080916/0OPINION09/809160318/1004/OPINION.
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ner-take-all rule in the first presidential election in 1789 repealed it by
1800 (and later re-adopted it).

The Founding Fathers intended that the Electoral College would con-
sist of “wise men” who would deliberate on the choice of the President
and select the best candidate. The Electoral College was patterned after
ecclesiastical elections. For example, cardinals of the Roman Catholic
Church (with lifetime appointments) deliberated in the College of
Cardinals to choose the Pope. The Holy Roman Emperor was elected by
a similar small and distinguished group of “electors.” In many kingdoms
in Europe, a small group of “electors” would, on the death of the king,
choose a new king from a pool consisting of designated members of the
royal family.

The Founding Fathers did not, however, anticipate the emergence of
political parties. In the debates of the Constitutional Convention and the
Federalist Papers, there is no mention of a state’s presidential electors
being mere “rubberstamps” for a pre-announced choice. Nonetheless,
when George Washington declined to run for a third term in 1796, political
parties immediately emerged. In 1796, both the Federalist and anti-
Federalist parties nominated candidates for President and Vice President
at a national meeting (a caucus of the party’s members of Congress). As
soon as there were national nominees, virtually all the candidates for pres-
idential elector made it known that they would be willing “rubberstamps”
who would vote for their party’s nominee when the Electoral College met.
All but one of the presidential electors who participated in the Electoral
College for the 1796 election dutifully voted for their party’s nominees. The
expectation that presidential electors should “act,” and not “think,” was
thus established in the 1796 election” and has persisted to this day. Of the
21,915 electoral votes cast for President in the nation’s 55 presidential
elections, only 11 were cast in an unexpected way.?

The delegates to the Constitutional Convention in 1787 debated the
method of electing the President on 22 separate days and held 30 votes
on the topic. During those debates, the Convention considered election

" A Federalist supporter famously complained in the December 15, 1796, issue of United
States Gazette that Samuel Miles, a Federalist presidential elector, had voted for Thomas
Jefferson, instead of John Adams, by saying, “What, do I chufe Samuel Miles to deter-
mine for me whether John Adams or Thomas Jefferfon is the fittest man to be President
of the United States? No, I chufe him to act, not to think.”

8 See section 2.12 of this book.
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by state governors, Congress, state legislatures, nationwide popular vote
(which lost by one vote), and presidential electors. In the end, the
Founding Fathers could not agree on a method for electing the President.
The Founding Fathers left the matter to the states.

10.1.4 MYTH: Seeking change by means of a federal constitutional
amendment shows respect for the Founding Fathers.
The Founding Fathers did not anticipate, much less favor, our current sys-
tem of electing the President (as discussed in section 10.1.3 of this book).
In any event, one does not show respect for the Founding Fathers by
ignoring the specific method that they built into the U.S. Constitution for
changing the method of electing the President, namely state action.
Moreover, one does not show respect for the Constitution by unnecessar-
ily amending it. The method that is built into the Constitution should be
used first. Amending the Constitution should be the method of last resort.
There is nothing in the Constitution that needs to be amended in
order for states to switch from their current practice of awarding their
electoral votes to the candidate who receives the most popular votes
inside their individual states (the winner-take-all rule) to a system in
which they award their electoral votes to the candidate who receives the
most popular votes in all 50 states and the District of Columbia (the
National Popular Vote bill). The Founding Fathers gave the states exclu-
sive and plenary control over the manner of awarding their electoral
votes. Before contemplating a change in the U.S. Constitution, the states
should be given the chance to exercise the power that the Founding
Fathers specifically gave to the states in the Constitution.

10.1.5 MYTH: A federal constitutional amendment is the most dem-
ocratic approach for considering a change in the manner of
electing the President.

Tara Ross (author of a book? defending the current system of electing the

President) characterizes a federal constitutional amendment as being

more democratic and as turning the matter over to “the people.”

However, a federal constitutional amendment favored by states repre-

senting 97% of the nation’s population can be blocked by states repre-

senting only 3% of the population (i.e., the 13 smallest states).

% Ross, Tara. 2004. Enlightened Democracy: The Case for the Electoral College. Los
Angeles, CA: World Ahead Publishing Company.
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10.1.6 MYTH: “Eleven colluding states” are trying to impose a
national popular vote on the country.

Tara Ross (author of a book" defending the current system of electing

the President) has criticized the National Popular Vote bill on the

grounds that “11 colluding states” could, if they acted in concert, impose

a national popular vote on the country.

The 11 most populous states contain 56% of the U.S. population and
a majority of the electoral votes. In fact, these 11 states could theoreti-
cally elect a President in every presidential election under the current
system. However, reality is that the 11 largest states have little in common
politically with one another and rarely act in concert on any issue. In
terms of the 2000 and 2004 presidential elections, five of the 11 largest
states (Texas, Florida, Ohio, North Carolina, and Georgia) were
Republican, and six of them (California, New York, Illinois, Pennsylvania,
Michigan, and New Jersey) were Democratic.

The National Popular Vote bill will become effective when states
cumulatively possessing a majority of the electoral votes have enacted it.
As of 2008, the National Popular Vote bill has been enacted by four states
possessing 50 electoral votes (that is, 19% of the 270 electoral votes need-
ed to elect a President or to bring the compact into effect). The four
states are Hawaii (a small state), Maryland (an average-sized state), and
New Jersey and Illinois (large states). An extrapolation from these initial
numbers suggests that about half of the states (certainly not 11) would be
needed to bring the National Popular Vote compact into effect. Such a
group of states would represent a majority of the American people.

Ross’s argument is apparently based on the belief that support for the
National Popular Vote bill is limited to large states. However, the National
Popular Vote bill has considerable support in small states. It has been
enacted by Hawaii and has passed the Maine Senate and both houses of
the Vermont and Rhode Island legislatures. Polls in 2008 showed a high
level of support for a nationwide election for President in Vermont (756%),
Maine (71%), New Hampshire (69%), and Rhode Island (74%)." In fact,
public support for a national popular vote is slightly higher than the

0 Ross, Tara. 2004. Enlightened Democracy: The Case for the Electoral College. Los
Angeles, CA: World Ahead Publishing Company.

' These polls (and many others) are available on National Popular Vote’s web site at
http://www.nationalpopularvote.com/pages/polls.php#2007WPKHU.
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national average in many of the smallest states. The reason may be that
the small states are the most disadvantaged group of states under the cur-
rent system (as discussed in section 10.2 of this book).

10.1.7 MYTH: A federal constitutional amendment is the superior
way to change the system.

State action offers several advantages over a federal constitutional

amendment.

First, it is far easier to amend state legislation than to repeal a con-
stitutional amendment if some “unintended consequence” materializes or
some adjustment becomes advisable.

Second, the National Popular Vote compact leaves untouched the
states’ existing power to control presidential elections. Most of the con-
stitutional amendments that have been debated in Congress over the
years have taken away state control over presidential elections and given
it to Congress. The Founders were suspicious of an overreaching
President who might, in conjunction with a compliant legislative branch,
try to alter the method of conducting presidential elections in a political-
ly advantageous manner."* As a “check and balance” on the central gov-
ernment, the Founders dispersed the power to control federal elections
among the states, knowing that no single “faction” would simultaneously
be in power in all the states.

Third, passing a constitutional amendment requires an enormous
head of steam at the front-end of the process (i.e., getting a two-thirds
vote in both houses of Congress). In contrast, state action permits sup-
port to bubble up from the people through their state legislatures. The
genius of the U.S. Constitution is that it provides a way for both the cen-
tral government and the state governments to initiate action. There have
been only 17 amendments since passage of the Bill of Rights. The last
time that Congress successfully launched a federal constitutional amend-
ment (voting by 18-year-olds) was in 1971. Thus, experience indicates that
building support locally is more likely to yield success.

Divisive debates over the process to be employed to achieve a par-
ticular objective have frequently delayed achievement of that objective.
The passage of women’s suffrage, for example, was delayed by decades

2 Tn October 2008, the Mayor of New York City, in conjunction with the City Council,
amended the City’s term-limits law to permit the Mayor to run for a third term.
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as aresult of a long-running argument within the women'’s suffrage move-
ment over whether to pursue changes at the state level versus a federal
constitutional amendment. Women'’s suffrage was first adopted by indi-
vidual states using the state’s power, under the U.S. Constitution, to con-
duct elections. It was 50 years between the time when the first state per-
mitted women to vote (Wyoming in 1869) and the passage of the 19th
Amendment by Congress (1919). By the time Congress finally passed the
19th Amendment, women had already won the right to vote in 30 of the
then-48 states. Indeed, the 19th Amendment was able to get through
Congress largely because women already had the vote in 30 states (and
because members of Congress from the remaining 18 states knew that
women would likely get the right to vote in the remaining states, by state
action, in the very near future, with or without the amendment).

10.1.8 MYTH: It is inappropriate for state legislatures and gover-
nors to consider changing the method of electing the
President.

The Founding Fathers specifically gave the state legislatures the exclu-

sive power to choose the manner of awarding the state’s electoral votes.

Article II of the U.S. Constitution provides:

“Each State shall appoint, in such Manner as the
Legislature thereof may direct, a Number of Electors....”
[Emphasis added]

The Founding Fathers had good reason to give the states the power
to control the conduct of presidential elections. They specifically wanted
to thwart the possibility that an overreaching President, in conjunction
with a possibly compliant Congress, could manipulate the manner of con-
ducting presidential elections in a politically advantageous way. For sim-
ilar reasons, the U.S. Constitution gives the states primary power over the
manner of conducting congressional elections."* Control over elections is
a state power under the U.S. Constitution.

For additional information, see section 1.1 and chapter 2 of this book.

13 U.S. Constitution. Article II, section 1, clause 2.

14U.S. Constitution. Article I, section 4, clause 1. State power over congressional elections
in Article I (unlike state power over presidential elections in Article II) is subject to over-
sight by Congress.
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10.1.9 MYTH: The National Popular Vote bill is unconstitutional.

A successful challenge to the National Popular Vote compact on consti-
tutional grounds is unlikely, given the fact that constitutional law con-
cerning interstate compacts is well settled and given the fact that the
National Popular Vote compact is based on the exclusive and plenary
(i.e., complete) power of the states to award their electoral votes as they
see fit.

First, the U.S. Constitution says:

“Each State shall appoint, in such Manner as the
Legislature thereof may direct, a Number of Electors....”*
[Emphasis added]

The wording “as the Legislature ... may direct” in the Constitution is
an unqualified grant of plenary and exclusive power to the states. This
constitutional provision does not encourage, discourage, require, or pro-
hibit the use of any particular method for awarding a state’s electoral
votes. States may exercise this grant of power in any way they see fit, pro-
vided only that they do not violate other specific provisions of the
Constitution. As the U.S. Supreme Court stated in the 1892 case of
McPherson v. Blacker:

“The constitution does not provide that the appointment of
electors shall be by popular vote, nor that the electors shall
be voted for upon a general ticket, nor that the majority of
those who exercise the elective franchise can alone choose
the electors. It recognizes that the people act through their
representatives in the legislature, and leaves it to the legis-
lature exclusively to define the method of effecting the
object. The framers of the constitution employed words in
their natural sense; and, where they are plain and clear,
resort to collateral aids to interpretation is unneces-
sary, and cannot be indulged in to narrow or enlarge the
text.”'* [Emphasis added]

The Court continued:

“In short, the appointment and mode of appointment of elec-

15 U.S. Constitution. Article II, section 1, clause 2.
' McPherson v. Blacker. 146 U.S. 1 at 27. 1892.
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tors belong exclusively to the states under the constitution
of the United States”'” [Emphasis added]

In Bush v. Gore in 2000, the Court called article II, section 1, clause 2:

“The source for the statement in McPherson v. Blacker ... that
the State legislature’s power to select the manner for appoint-
ing electors is plenary.”® [Emphasis added]

In short, the U.S. Supreme Court has repeatedly characterized the
authority of the states over the manner of awarding their electoral votes
as “plenary” and “exclusive.”

Second, there are no restrictions in the U.S. Constitution on the sub-
ject matter of interstate compacts, other than the implicit limitation that
a compact’s subject matter must be among the powers that the states are
permitted to exercise. As just mentioned, the states possess the exclusive
power to choose the manner of awarding their electoral votes.

Third, we are not aware of any case in which the courts have invali-
dated an interstate compact.”” Given the recent tendencies of the courts
to accord even greater deference to states’ rights and even freer use of
interstate compacts by the states, it is unlikely that the courts would
invalidate the National Popular Vote compact. The National Popular Vote
compact is an example of states’ rights in action.

Fourth, there is no argument that the winner-take-all rule is entitled
to any special deference based on history or the historical meaning of the
words in the U.S. Constitution. The winner-take-all rule (i.e., awarding all
of a state’s electoral votes to the candidate who receives the most popu-
lar votes in a particular state) is not mentioned in the U.S. Constitution,
the debates of the Constitutional Convention, or the Federalist Papers.
The actions taken by the Founding Fathers in organizing the nation’s first
presidential election in 1789 (in particular, the fact that only three states
used the winner-take-all rule) make it clear that the Founding Fathers
never gave their imprimatur to the winner-take-all rule.

" McPherson v. Blacker. 146 U.S. 1 at 29. 1892.
8 Bush v. Gore. 531 U.S. 98. 2000.

19 There are cases where a higher court invalidated a ruling by a lower court invalidating
an interstate compact. See, for example, West Virginia ex rel. Dyer v. Sims. 341 U.S. 22.
1950.
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10.2 MYTHS ABOUT SMALL STATES

10.2.1 MYTH: The small states would be disadvantaged by a nation-
al popular vote.

The small states are the most disadvantaged group of states under the

current system.

Although the small states theoretically benefit from receiving two
extra electoral votes corresponding to their U.S. Senators, this “bonus”
does not, in practice, translate into political power. Political power in
presidential elections comes from being a closely divided battleground
state—not from the two-vote bonus conferred on the small states in the
Electoral College.

Under the winner-take-all rule (i.e., awarding all of a state’s electoral
votes to the candidate who receives the most popular votes in each state),
candidates have no reason to poll, visit, advertise, organize, or pay atten-
tion to the concerns of states where they are comfortably ahead or hope-
lessly behind. Instead, candidates concentrate their attention on a small
handful of battleground states. This means that voters in the vast majori-
ty of the states are ignored in presidential elections. In 2004, candidates
concentrated over two-thirds of their money and campaign visits in five
states; over 80% in nine states; and over 99% of their money in 16 states.
In 2008, candidates concentrated over two-thirds of their campaign
events and ad money in just six states, and 98% in just 15 states.”

The reason that the small states are the most disadvantaged group of
states under the current system is that almost all of them are one-party
states in terms of presidential elections. In the last six presidential elec-
tions (1988 through 2008), six of the 13 least populous states (i.e., those
with three or four electoral votes) have regularly gone Republican
(Alaska, Idaho, Montana, Wyoming, North Dakota, and South Dakota).
Six others (Hawaii, Vermont, Maine, Rhode Island, Delaware, and the
District of Columbia) have regularly gone Democratic.? New Hampshire
has been the only battleground state among the 13 smallest states.

The 12 smallest non-competitive states have a combined population
of 11.4 million. Because of the bonus of two electoral votes that every

? http://fairvote.org/tracker/?page=27&pressmode=showspecific&showarticle=230.

1 Among the six regularly Republican-leaning small states Clinton, carried Montana in
1992 (presumably due to Perot’s presence on the ballot). Among the six Democratic-
leaning small states, George H. W. Bush carried Delaware, Maine, and Vermont in 1988.
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state receives, these 12 small states have 40 electoral votes.
Coincidentally, Ohio has 11.4 million people. Ohio has 20 electoral votes.
That is, the 11 million people in Ohio have “only” 20 electoral votes,
whereas the 11 million people in the 12 smallest non-competitive states
have 40 electoral votes. However, political power does not arise from the
number of electoral votes that a state possesses, but, instead, from
whether the state is a closely divided battleground state. The battle-
ground state of Ohio (with “only” 20 electoral votes) received 62 visits in
the 2008 presidential election. However, the 12 non-battleground small
states (with their 40 electoral votes) were politically irrelevant. In 2008,
the 12 small non-battleground states received virtually no visits, advertis-
ing, polling, or policy consideration by presidential candidates because
the outcome of the presidential race in those states was generally a fore-
gone conclusion. The winner-take-all rule makes the 11 million people in
the closely divided battleground state of Ohio crucial in presidential
races, while rendering the 11 million people in the nation’s smallest states
irrelevant. This is a situation in which 20 is much more than 40. A nation-
al popular vote would make every vote equal throughout the United
States. A national popular vote would make a vote cast in a small state as
important as a vote cast in Ohio.

Most of the states with five or six electoral votes are similarly non-
competitive in presidential elections (and therefore similarly disadvan-
taged). In fact, of the 22 least populous states (i.e. those with between
three and six electoral votes), only New Hampshire (four electoral votes),
New Mexico (five electoral votes), and Nevada (five electoral votes) have
been battleground states in recent elections.

The fact that the small states are disadvantaged by the current system
has been recognized by prominent officials from smaller states. In a 1979
Senate speech, Senator Henry Bellmon (R-Oklahoma) described how his
views on the Electoral College had changed as a result of serving as
National Campaign Director for Richard Nixon and a member of the
American Bar Association’s commission studying electoral reform.

“While the consideration of the electoral college began—and
I am a little embarrassed to admit this—I was convinced, as
are many residents of smaller States, that the present system
is a considerable advantage to less populous States such as
Oklahoma. ... As the deliberations of the American Bar
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Association Commission proceeded and as more facts
became known, I came to the realization that the pres-
ent electoral system does not give an advantage to the
voters from the less populous States. Rather, it works
to the disadvantage of small State voters who are large-
ly ignored in the general election for President.””
[Emphasis added]

Senator Robert E. Dole of Kansas, the Republican nominee for
President in 1996 and Republican nominee for Vice President in 1976,
stated:

“Many persons have the impression that the electoral college
benefits those persons living in small states. I feel that this is
somewhat of a misconception. Through my experience with
the Republican National Committee and as a Vice
Presidential candidate in 1976, it became very clear that the
populous states with their large blocks of electoral votes
were the crucial states. It was in these states that we focused
our efforts.

“Were we to switch to a system of direct election, I think we
would see a resulting change in the nature of campaigning.
While urban areas will still be important campaigning cen-
ters, there will be a new emphasis given to smaller states.
Candidates will soon realize that all votes are impor-
tant, and votes from small states carry the same import
as votes from large states. That to me is one of the
major attractions of direct election. Each vote carries
equal importance.

“Direct election would give candidates incentive to campaign
in States that are perceived to be single party states.”
[Emphasis added]

Because so few of the least populous states are battleground states
in presidential elections, the current system actually shifts power from
voters in the small and medium-sized states to voters in a handful of big

2 Congressional Record. July 10, 1979. Page 17748.
2 Congressional Record. January 14, 1979. Page 309.
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states. As early as the spring of 2008, both major political parties acknowl-
edged that there would be at most 14 battleground states (involving only
166 of the 538 electoral votes) in the 2008 presidential election.” In other
words, two-thirds of the states were regarded as irrelevant under the cur-
rent system. Among this group of 14 battleground states, Michigan (17 elec-
toral votes), Ohio (20), Pennsylvania (21), and Florida (27) contain over
half (85) of the 166 electoral votes. Among the 22 least populous states,
only three (i.e., New Hampshire, New Mexico, and Nevada) were among
this group of 14 battleground states. These three states contain only 14 of
the 166 electoral votes. The net result is that the current system shifts
power from voters in the least populous states to voters in a handful of
closely divided battleground states (almost all of which are big states).

10.2.2 MYTH: The small states oppose a national popular vote.
The facts speak for themselves. Hawaii was the fourth state to enact the
National Popular Vote bill. As of 2008, the bill has been approved by a
total of seven state legislative chambers in small states, including one
house in Maine and both houses in Hawaii, Rhode Island, and Vermont.

The concept of a national popular vote for President is far from being
politically “radioactive” in small states. Indeed, the concept of a national
popular vote for President is popular in small states. Polls in 2008 showed
a high level of support for a nationwide election for President in small
states such as Vermont (75%), Maine (71%), New Hampshire (69%), and
Rhode Island (74%).” These results are consistent with the fact that more
than 70% of the American people have favored a nationwide election for
President since the Gallup poll started asking this question in 1944. The
Washington Post, Kaiser Family Foundation, and Harvard University poll
in 2007 showed 72% support for direct nationwide election of the
President. This recent national result is similar to recent statewide polls
in Arkansas (74%), California (70%), Connecticut (73%), Massachusetts
(73%), Michigan (73%), Missouri (70%), and Washington (77%). In short,
there is very little difference in the level of political support for a nation-
al popular vote in small, medium-sized, and large states.

The small states are the most disadvantaged group of states under
the current system (as discussed in section 10.2.1 of this book). The fact

2 “Already, Obama and McCain Map Fail Strategies.” New York Times, May 11, 2008.

% These polls (and many others) are available on National Popular Vote’s web site at
http://www.nationalpopularvote.com/pages/polls.php#2007WPKHU.
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that the bonus of two electoral votes is an illusory benefit to the small
states is not a new revelation. This fact has been widely recognized by the
small states for some time. In 1966, Delaware led a group of 12 predomi-
nantly low-population states (including North Dakota, South Dakota,
Wyoming, Utah, Arkansas, Kansas, Oklahoma, and Iowa) in suing New
York in the U.S. Supreme Court. These states argued that New York’s use
of the winner-take-all rule effectively disenfranchised voters in their
states.” The Court declined to hear the case (presumably because of the
well-established constitutional provision that the manner of awarding
electoral votes is exclusively a state decision). Ironically, the defendant
(New York) is no longer an influential battleground state (as it was in the
1960s). Today, New York suffers the very same disenfranchisement as
most of the less populous states because it too has become politically
non-competitive. Today, a vote in New York is equal to a vote in
Wyoming—votes in both are equally irrelevant in presidential elections.
The Electoral College is not the bulwark of influence for the small
states in the U.S. Constitution. The 13 smallest states (with 3% of the
nation’s population) have 25% of the votes in the U.S. Senate—a very sig-
nificant source of political clout. However, the 13 smallest states (i.e.,
those with three or four electoral votes) have only 26 extra votes in the
Electoral College by virtue of the two-vote bonus—not a large number in
relation to the total of 538 electoral votes. Although the 13 smallest states
cast 3% of the nation’s popular vote while possessing 6% of the electoral
votes, the extra 3% is a minor numerical factor in the context of a presi-
dential election. More significantly, this small theoretical advantage is
eradicated by the fact that the small states are equally divided between
the two major political parties and because the one-party character of the
small states makes 12 out of 13 of them irrelevant in presidential elec-
tions. In fact, the bulwark of influence for the small states is the equal rep-
resentation of the states in the U.S. Senate—not the small number of
additional electoral votes that they have in the Electoral College.

10.2.3 MYTH: The National Popular Vote bill threatens the equal
representation of the states in the U.S. Senate.
Equal representation of the states in the U.S. Senate is explicitly estab-

% Information about State of Delaware v. State of New York (and links to the pleadings)
may be found at http://www.nationalpopularvote.com/pages/misc/de_lawsuit.php.



390 | Chapter 10

lished in the U.S. Constitution. This feature of the U.S. Constitution
cannot be changed by state law. In fact, it may not even be amended by
an ordinary federal constitutional amendment. Instead, this feature of
the U.S. Constitution may only be changed by unanimous consent of all
50 states.”” In contrast, the U.S. Constitution explicitly assigns the power
to choose the manner of electing the President to the state legislatures.
The adoption by a state legislature of the National Popular Vote bill is an
exercise of a legislature’s existing powers under the U.S. Constitution.
Such action has no impact or bearing on the constitutional provisions
concerning representation in the U.S. Senate.

10.2.4 MYTH: A national popular vote would undermine a partisan
advantage in favor of the Republican Party in the small
states.

The small state issue sometimes serves as a surrogate for the unstated

political concern (and misconception) that the small states confer a par-

tisan advantage in favor of the Republican Party. However, this belief
does not reflect current political reality. In the last six presidential elec-
tions (1988 through 2008), six of the 13 least populous states have regu-
larly gone Republican (Alaska, Idaho, Montana, Wyoming, North Dakota,
and South Dakota), while six others (Hawaii, Vermont, Maine, Rhode

Island, Delaware, and the District of Columbia) have regularly gone

Democratic.® New Hampshire has been, in recent years, the one closely

divided battleground state among the 13 smallest states (having sup-

ported the Democrat in 1992 and 1996, the Republican in 2000, and the

Democrat in 2004 and 2008).

Interestingly, the 12 smallest non-competitive states actually confer a
slight political advantage on the Democratic presidential candidate. For
example, in 2004, John Kerry won 21 electoral votes from his 444,115-vote
lead in the six non-competitive Democratic small states, whereas George
W. Bush won only 19 electoral votes from his 650,421-vote lead in the six
non-competitive Republican small states. The reason that the Democrats
enjoy a partisan advantage in presidential elections in the smallest states

¥ Article V of the U.S. Constitution provides: “No State, without its Consent, shall be
deprived of its equal Suffrage in the Senate.”

% Among the six regularly Republican-leaning small states Clinton, carried Montana in
1992 (presumably due to Perot’s presence on the ballot). Among the six Democratic-
leaning small states, George H. W. Bush carried Delaware, Maine, and Vermont in 1988.
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is that the six regularly Republican small states are very heavily
Republican (Alaska 64%, Idaho 69%, Montana 61%, Wyoming 70%, North
Dakota 64%, and South Dakota 61%). In contrast, the Democrats carried
three of their six small states (Delaware, Hawaii, and Maine) with only
54% of the vote. A 54% margin is generally viewed as placing a state safe-
ly out of reach for the opposition during a typical presidential campaign;*
however, 54% is considerably less than the Republican Party’s margin in
their six small states. In two additional states (Vermont and Rhode
Island), the Democrats won with 60% of the vote (again a smaller margin
than the Republican Party’s margin in their six small states). If the bound-
aries of the small states had been recently drawn, there would be accu-
sations that the boundaries were a Democratic gerrymander.

10.3 MYTHS ABOUT RECOUNTS

10.3.1 MYTH: A national popular vote would result in recount
chaos.

If the President were elected from a single nationwide pool of votes, one
would expect a recount once in 332 elections, or once in 1,328 years. The
fact is that recounts would be far less likely to occur under a national
popular vote system than under the current state-by-state winner-take-all
system (i.e., awarding all of a state’s electoral votes to the candidate who
receives the most popular votes in each separate state).

Based on a recent study of 7,645 statewide elections in the 26-year
period from 1980 through 2006 by FairVote,” the probability of a recount
is 1 in 332 elections (23 recounts in 7,645 elections). The average change
in the margin of victory as a result of a recount was a mere 274 votes. The
original outcome remained unchanged in over 90% of the recounts.

Under the current winner-take-all system, there are 51 separate
opportunities for recounts in every presidential election. Thus, our
nation’s 55 presidential elections have really been 2,084 separate state-
level elections. There have been five seriously disputed counts in the
nation’s 55 presidential elections. The current system has repeatedly cre-

¥ Although there is no universally accepted definition of a battleground state, battle-
ground states are, more or less, those in which the spread between the top two candi-
dates is less than 8%.

30 Fair Vote. 2007. Survey and Analysis of Statewide Election Recounts 1980-2006 avail-
able at http://www.fairvote.org/reports/?page=1786&articlemode=showspecific&show
article=2736.
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ated artificial crises in which the vote has been extremely close in partic-
ular states, while not close on a nationwide basis. Note that five serious-
ly disputed counts out of 2,084 is closely in line with the historically
observed probability of 1 in 332.

A national popular vote would reduce the probability of a recount
from five instances in 55 presidential elections to one instance in 332
elections (that is, once in 1,328 years). In fact, the reduction would be
even greater because a close result is less likely to occur as the size of the
jurisdiction increases. Indeed, only two of the 23 recounts among the
7,645 statewide elections in the 26-year period from 1980 through 2006
were in big states.

The 2000 presidential election was an artificial crisis created because
of Bush’s lead of 537 popular votes in Florida. Gore’s nationwide lead was
537,179 popular votes (1,000 times larger). Given the miniscule number of
votes that are changed by a typical recount (averaging only 274 votes), no
one would have requested a recount or disputed the results in 2000 if the
national popular vote had controlled the outcome.” Indeed, no one
(except perhaps almanac writers and trivia buffs) would have cared that
one of the candidates happened to have a 537-vote margin in Florida.

There was a recount, a court case, and a reversal of the original out-
come in Hawaii in 1960. Kennedy ended up with a 115-vote margin in
Hawaii in an election in which his nationwide margin was 118,574.

Samuel Tilden’s 3% lead in 1876 was a solid victory in terms of the
national popular vote (equal to Bush’s solid percentage lead in the 2004
election). However, an artificial crisis was created because of the razor-
thin margin of 889 votes in South Carolina, 922 in Florida, and 4,807 in
Louisiana. No one would have cared who received more votes in these
closely divided states if the President had been elected by a nationwide
popular vote.

Critics of a national popular vote have argued that there could be an
extremely close nationwide count in the future (and historical data
indeed indicate that there would be one such extremely close election
every 1,328 years). However, even in that rare situation, there would also
be, almost inevitably, one or more states with razor-thin popular vote

31 Some states, including Florida, conduct “automatic recounts” when the difference
between two candidates is smaller than some pre-specified percentage. However, this
kind of perfunctory recount would not have overturned Gore’s nationwide lead of
537,179 popular votes.
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margins. Thus, such an election would also be controversial under the
current system.

It is important to note that the question of recounts comes to mind in
connection with presidential elections only because the current system
so frequently creates artificial crises and unnecessary disputes. No one
was sitting at the edge of their chairs nervously awaiting recounts while
watching the election returns from the 420 statewide races in November
2006. Consistent with the historically observed 1-in-332 probability, there
was one statewide recount in 2006 (a race for state auditor in Vermont).
Similarly, there was one statewide recount in 2004 (the governor’s race in
Washington state) and one statewide recount in 2008 (the U.S. Senate
race in Minnesota).

More importantly, the possibility of recounts should not even be a
consideration in debating the merits of a national popular vote. No one
has ever suggested that the possibility of a recount constitutes a valid rea-
son why state governors or U.S. Senators, for example, should not be
elected by a popular vote.

10.3.2 MYTH: The current state-by-state winner-take-all system is a
firewall that helpfully isolates recounts and disputes to par-
ticular states.

Brendan Loy claims that the current state-by-state winner-take-all rule

acts as a helpful firewall that

“isolate[es] post-election disputes to individual close states.”*

In fact, the winner-take-all system is not a helpful firewall, but instead
the cause of unnecessary fires.

Under the current winner-take-all system, there are 51 separate vote
pools in every presidential election.® Thus, our nation’s 55 presidential
elections have really been 2,084 separate state-level elections. These 51
separate pools regularly create artificial crises in elections in which the
vote is not at all close on a nationwide basis, but close in particular states.

% Loy, Brendan Loomer, “Count Every Vote-All 538 of Them” Social Science Research
Network. September 12, 2007. Available at http://ssrn.com/abstract=1014431.

33 More accurately, every presidential election is really 56 separate elections because pres-
idential electors are elected using vote counts from all 50 states, the District of
Columbia, two congressional districts in Maine, and three congressional districts in
Nebraska. Maine and Nebraska award two electoral votes on a statewide basis and one
electoral vote based on the voting in each of their congressional districts.
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This is the reason why there have been five seriously disputed counts in
the nation’s 55 presidential elections (as discussed in section 10.3.1 of this
book).

If anyone is genuinely concerned about minimizing the possibility of
recounts, then a single national pool of votes provides a way to drastical-
ly reduce the likelihood of recounts and eliminate the artificial crises that
are regularly produced by the current state-level winner-take-all system.

10.3.3 MYTH: Resolution of a presidential election could be pro-
longed beyond the inauguration date because of recounts.
Brendan Loy warns that if we had a national popular vote:

“Post-election uncertainty could stretch well into January,
raising doubt about whether we would have a clear winner by
inauguration day.” ...

“With two centuries of legal precedent tossed aside, courts
would have a very difficult time managing it all.”*

Loy’s scenario for a prolonged and unsettled election is based on the
incorrect assumption that the existing U.S. Constitution, existing federal
statutes, and existing state statutes would somehow be “tossed aside” after
the National Popular Vote compact comes into effect. In fact, the National
Popular Vote compact was drafted so as to rely on existing constitutional
and statutory provisions in the same way that the current system does.

The U.S. Constitution establishes a strict overall national schedule
for finalizing the results of a presidential election. These existing provi-
sions would apply to elections conducted under the proposed National
Popular Vote legislation in the same way that they apply to elections con-
ducted under the current system. No prolongation of a U.S. presidential
election until January is possible thanks to these existing constitutional
provisions and existing federal and state statutory provisions.

The U.S. Constitution provides:

“The Congress may determine the Time of chusing the
Electors, and the Day on which they shall give their Votes;
which Day shall be the same throughout the United States.””
[Spelling as per original]

3 Loy, Brendan Loomer, “Count Every Vote-All 538 of Them” Social Science Research
Network. September 12, 2007. Available at http:/ssrn.com/abstract=1014431.

% U.S. Constitution. Article II, section 1, clause 4.
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Congress has exercised this constitutional power to set the uniform
nationwide date for meeting of the Electoral College.

“The electors of President and Vice President of each State
shall meet and give their votes on the first Monday after the
second Wednesday in December next following their appoint-
ment at such place in each State as the legislature of such
State shall direct.”*

Under both the current system and the National Popular Vote
approach, all counting, recounting, and judicial proceedings must be con-
ducted so as to reach a “final determination” prior to the uniform nation-
wide date for the meeting of the Electoral College in mid-December.

The U.S. Supreme Court has made it clear that the states are expect-
ed to make their “final determination” six days before the Electoral
College meets (the so-called “safe harbor” date established by section 5
of title 3 of the United States Code).

In any event, in almost all states, state statutes already impose inde-
pendent earlier deadlines for finalizing the count for the presidential elec-
tion. The U.S. Supreme Court has also ruled that state election officials
and the state judiciary must conduct counts and recounts in presidential
elections within the confines of existing state election laws.

It may be argued that the schedule established by the U.S.
Constitution, existing federal statutes, and existing state statutes may
sometimes rush the count (and possibly even create injustice). However,
there can be no argument that this schedule exists in the U.S.
Constitution, federal statutes, and state statutes and that this existing
schedule guarantees “finality” prior to the meeting of the Electoral
College in mid-December. The existing constitutional and statutory
schedule would govern the National Popular Vote compact in exactly the
same way that it governs elections under the current system.

10.3.4 MYTH: Conducting a recount would be a logistical impossi-
bility under a national popular vote.

A recount is not an unimaginable horror or a logistical impossibility. All

states routinely make arrangements for a recount in advance of every

election. A recount is a recognized contingency that is occasionally

% United States Code. Title 3, chapter 1, section 7.
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required in the course of conducting elections, and recounts do indeed
occur about once in every 332 elections. The personnel and resources
necessary to conduct a recount are indigenous to each state. A state’s
ability to conduct a recount inside its own borders is unrelated to
whether a recount is occurring in another state.

10.3.5 MYTH: States would be put in the uncomfortable position of
judging election returns from other states under a national
popular vote.

Existing federal law specifies that each state’s own “final determination”

of its presidential election returns is “conclusive” (if done in a timely

manner and in accordance with laws in existence prior to Election Day).

The National Popular Vote compact is directly patterned after this exist-

ing federal law and requires each state to treat as “conclusive” each

other state’s “final determination” of its vote for President.
The “safe harbor” provision of federal law specifies the conditions
under which a state’s “final determination” is considered “conclusive.”

“If any State shall have provided, by laws enacted prior to the
day fixed for the appointment of the electors, for its final
determination of any controversy or contest concerning the
appointment of all or any of the electors of such State, by
judicial or other methods or procedures, and such determi-
nation shall have been made at least six days before the time
fixed for the meeting of the electors, such determination
made pursuant to such law so existing on said day, and made
at least six days prior to said time of meeting of the electors,
shall be conclusive, and shall govern in the counting of the
electoral votes as provided in the Constitution, and as here-
inafter regulated, so far as the ascertainment of the electors
appointed by such State is concerned.”

The fifth clause of article III of the National Popular Vote compact
provides:

“The chief election official of each member state shall treat as
conclusive an official statement containing the number of
popular votes in a state for each presidential slate made by

37 United States Code. Section 5 of title 3, chapter 1.
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the day established by federal law for making a state’s final
determination conclusive as to the counting of electoral votes
by Congress.”

In short, no state has any power to judge the presidential election
returns of any other state under either the National Popular Vote compact
or the current system.

10.3.6 MYTH: Political fraud and mischief would be encouraged
under a national popular vote.

The potential for political fraud and mischief is not uniquely associated
with either the current system or a national popular vote. In fact, the cur-
rent state-by-state winner-take-all system magnifies the incentive for
fraud and mischief because all of a state’s electoral votes are awarded to
the candidate who receives a bare plurality of the votes in each state.

Under the current system, the national outcome can be affected by
mischief in one of the closely divided battleground states (e.g., by placing
insufficient or defective voting equipment into the other party’s precincts,
by selectively and overzealously purging voter rolls). The accidental use
of the butterfly ballot by a Democratic election official in one county in
Florida cost Gore an estimated 6,000 votes—far more than the 537 popu-
lar votes that he needed to carry Florida and win the White House in 2000.
However, an incident involving 6,000 votes would have been a mere foot-
note if the nationwide count had governed the presidential election
(where Gore’s margin was 537,179).

Senator Birch Bayh (D-Indiana) summed up the concerns about pos-
sible fraud in a 1979 Senate speech by saying:

“One of the things we can do to limit fraud is to limit the ben-
efits to be gained by fraud. Under a direct popular vote sys-
tem, one fraudulent vote wins one vote in the return. In the
electoral college system, one fraudulent vote could mean 45
electoral votes.”®

In the 1950s and 1960s, accusations of voter fraud by both political
parties were commonplace in Illinois and various other states. In 1960, a
switch of 4,430 votes in Illinois and a switch of 4,782 votes in South
Carolina would have given Nixon a majority of the electoral votes.

3 Congressional Record. March 14, 1979. Page 5000.
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However, 4,430 votes in Illinois were only a focus of controversy in 1960
because of the statewide winner-take-all rule. John F. Kennedy led
Richard M. Nixon by 118,574 popular votes nationwide. So, four thousand
votes in two states would not have been decisive in 1960 in terms of
changing the national popular vote. If Nixon had carried Illinois and
South Carolina in 1960, he would have won a majority of the votes in the
Electoral College without receiving a majority of the popular votes
nationwide.
For more information, see section 9.2 of this book.

10.4 MYTHS ABOUT FAITHLESS ELECTORS

10.4.1 MYTH: Faithless presidential electors would be a problem
under the National Popular Vote compact.

There is no practical problem with faithless presidential electors (i.e.,
presidential electors who cast their vote in the Electoral College for
someone other than the official nominee of the political party under
whose banner the elector was chosen). However, if anyone thinks that
there is a problem, the states already have ample constitutional authori-
ty to remedy it. Moreover, the National Popular Vote bill virtually elimi-
nates the possibility of a faithless elector affecting the outcome of a pres-
idential election (for reasons explained below).

First, faithless electors are not a practical problem. Presidential elec-
tors are committed party activists who are nominated by their political
party to cast a pre-announced vote when the Electoral College meets. Of
the 21,915 electoral votes cast for President in the nation’s 55 presidential
elections between 1789 and 2004, only 11 were cast in an unexpected
way. Moreover, among these 11 cases, the unexpected vote of Samuel
Miles for Thomas Jefferson in 1796 was the only instance of a true faith-
less elector (that is, a situation where the elector might have thought, at
the time he voted, that his vote might affect the national outcome). Nine
of the other 11 cases were simply post-election grand-standing votes cast
by publicity-seeking electors who knew, at the time they voted, that their
vote definitely would not affect the outcome in the Electoral College. One
electoral vote was accidentally and unintentionally cast by a presidential
elector who absentmindedly voted for his party’s vice-presidential candi-
date for both President and Vice President.
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Second, if anyone perceives faithless electors to be a real problem,
the states already have ample authority to remedy the problem by means
of state law. For example, Pennsylvania law empowers each presidential
nominee to nominate the elector candidates who run under his name in
Pennsylvania. North Carolina law declares vacant the position of any con-
trary-voting elector and empowers the state’s remaining electors to imme-
diately replace the contrary-voting elector with a loyal elector. Either the
Pennsylvania approach or the North Carolina approach, or a combination
of the two, constitutes an effective remedy against the perceived problem
of faithless presidential electors. The U.S. Supreme Court has upheld
state laws guaranteeing faithful voting by presidential electors (because
the states have plenary power over presidential electors).

Third, the National Popular Vote bill is superior to the current system
with regard to the virtually non-existent problem of faithless electors
because it would further reduce the slim possibility that a faithless pres-
idential elector could affect the outcome of a presidential election. Under
the National Popular vote compact, the nationwide winning candidate
would generally receive an exaggerated margin (roughly 75%) of the votes
in the Electoral College in any given presidential election. The reason is
that the National Popular Vote bill guarantees that the presidential candi-
date receiving the most popular votes in all 50 states and the District of
Columbia will receive at least 270 electoral votes from the states belong-
ing to the compact. Then, in addition to this bloc of at least 270 electoral
votes, the nationwide winning candidate would receive a certain number
of additional electoral votes from whichever non-compacting states he or
she happened to carry. Because the non-compacting states would likely
be divided approximately equally between the candidates, the nationwide
winning candidate would generally receive an exaggerated margin (total-
ing roughly 756%) of the votes in the Electoral College. Thus, it would be
virtually impossible for a faithless elector to affect the outcome of the
presidential election.

Questions about the possibility of faithless electors often stem from
the incorrect assumption that presidential electors are a lofty group of
independent-minded people who sit in judgment of the people’s choice
for President, and then graciously accede to the people’s choice. It is true
that the Founding Fathers envisioned, in 1789, that the presidential elec-
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tors would be outstanding citizens who would meet and debate and exer-
cise independent judgment in choosing the best person to become
President. However, that expectation was dashed with the emergence of
political parties in the nation’s first competitive presidential election in
1796. Since 1796, presidential electors have simply been willing “rubber-
stamps” for their party’s nominee for President.

For additional information about faithless electors, see section 2.12
of this book.

10.4.2 MYTH: It might be difficult to coerce presidential electors to
vote for the nationwide winner.

No coercion is required to get presidential electors to vote as intended
under either the current system or the National Popular Vote system.
Under both systems, each political party nominates strongly opinionat-
ed and very loyal party activists for the position of presidential elector.
Each party’s nominees for the position of presidential elector intend to
act as willing “rubberstamps” for their party’s nominee. In November, the
voters decide which slate of elector candidates (Republican or
Democratic) will actually cast the state’s electoral votes. Under the win-
ner-take-all rule (currently used in 48 of the 50 states and the District of
Columbia), the state’s presidential electors are the elector candidates
associated with the presidential candidate receiving the most popular
votes within each separate state. In two states (Maine and Nebraska),
the presidential electors include the elector candidates associated with
the presidential candidate who receives the most popular votes in each
of the state’s congressional districts.

Under the National Popular Vote compact, the state’s presidential
electors would be the elector candidates associated with the presidential
candidate who won the most popular votes in all 50 states and the District
of Columbia. This bloc of 270 (or more) presidential electors would reflect
the will of the voters nationwide. No one in this bloc of at least 270 presi-
dential electors would be asked to vote contrary to his or her own politi-
cal inclinations or conscience. Instead, these electors would vote for their
own strongly held personal choice, namely the nominee of their own polit-
ical party. Under the National Popular Vote bill, these 270 (or more) pres-
idential electors would operate as willing “rubberstamps” for the nation-
wide choice of the voters, just as presidential electors currently act as will-
ing “rubberstamps” for the statewide choice of the voters (or district-wide
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choice, in the cases of Maine and Nebraska).

Hypothetical scenarios about the possibility of faithless electors stem
from the incorrect assumption that the public favors the current system
of awarding all of a state’s electoral votes to the presidential candidate
who receives the most popular vote in each separate state (the winner-
take-all-rule). This incorrect assumption leads to speculation that presi-
dential electors might succumb to pressure from a state’s citizens to
abandon both their own strongly held convictions and their own party’s
nominee in favor of the candidate who carried a particular state.
However, the reality is that there would be no such pressure in the first
place. In polls since 1944, 70% (or more) of the American people have said
that they believed that the presidential candidate receiving the most votes
throughout the United States should win the Presidency. A mere 20% of
the public supports the current state-by-state winner-take-all system
(with 10% undecided). That is, the public is not attached to the current
system of awarding electoral votes on the basis of the state-by-state count
but, instead, strongly opposes it. If (1) 70% of people believe that the pres-
idential candidate receiving the most votes in all 50 states and the District
of Columbia should win the Presidency; and (2) if a state legislature
responds to the wishes of 70% of the people of their state and enacts a law
providing that the presidential candidate receiving the most votes in all 50
states and the District of Columbia should win the Presidency; and (3) if
the presidential campaign is conducted with everyone knowing that the
National Popular Vote procedure is the law, then when the time comes for
this law to deliver its promised results, there would be little inclination
for a party activist to vote against his or her own strongly held personal
preference, against his own party’s presidential nominee, and against his
own state’s law. The 20% of the public who support the current winner-
take-all system would hardly constitute meaningful “pressure.”

10.5 MYTH THAT “WRONG WINNER” ELECTIONS ARE RARE

10.5.1 MYTH: “Wrong winner” elections are rare, and therefore not
a problem.

There have been four “wrong winner” elections out of the nation’s 55

presidential elections. This is a failure rate of 1 in 14. People who want

to fly to Chicago wouldn’t be very happy if their plane took them to

Indianapolis once in 14 trips.
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Also, half of American presidential elections are popular-vote land-
slides (i.e., a margin of greater than 10% between the first- and second-
place candidates). Almost any counting system will produce the correct
winner in a popular-vote landslide. Thus, among non-landslide elections,
the failure rate is actually 1 in 7.

We are currently in an era of non-landslide presidential elections (1988,
1992, 1996, 2000, 2004, and 2008). We should, therefore, not be surprised to
have already had one “wrong winner” election in these six elections.

Moreover, a shift of a handful of votes in one or two states would
have elected the second-place candidate in five of the last 12 presidential
elections (and, of course, did elect the second-place candidate in 2000).
In 1976, for example, Jimmy Carter led Gerald Ford by 1,682,970 votes
nationwide; however, a shift of 3,687 votes in Hawaii and 5,559 votes in
Ohio would have elected Ford. In 2004, President George W. Bush was
ahead by about 3,500,000 popular votes nationwide on election night;
however, the outcome of the election remained in doubt until Wednesday
morning because it was not clear which candidate was going to win
Ohio’s 20 electoral votes. In the end, Bush received 118,785 more popular
votes than Kerry in Ohio, thus winning all of the state’s 20 electoral votes
and ensuring his re-election. However, if 59,393 voters in Ohio had
switched in 2004, Kerry would have become president. This would have
nullified Bush’s lead of 3,500,000 popular votes nationwide.

10.6 MYTHS ABOUT PROLIFERATION OF CANDIDATES

10.6.1 MYTH: A national popular vote would result in a proliferation

of third-party candidates and fragmentation of the vote.
Based on historical evidence, there is far more fragmentation of the vote
under the current state-by-state winner-take-all system of electing the
President than in elections in which the winner is the candidate who
receives the most popular votes in the jurisdiction involved.

Under the current state-by-state system of electing the President (in
which the candidate who receives a plurality of the popular vote wins all
of the state’s electoral votes), minor-party candidates have significantly
affected the outcome in 40% (6 out of 15) of the presidential elections in
the past 60 years. Specifically, minor-party candidates affected the out-
come in the 1948, 1968, 1980, 1992, 1996, and 2000 presidential elections.
Segregationists such as Strom Thurmond (1948) or George Wallace (1968)
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won electoral votes in numerous Southern states. Candidates such as John
Anderson (1980), Ross Perot (1992 and 1996), and Ralph Nader (2000)
managed to affect the national outcome by switching electoral votes in
numerous individual states. None of these candidates had any reasonable
expectation of winning a plurality of the popular votes nationwide. The
reason that the current system has encouraged so many minor-party can-
didacies is that a third-party candidate has 51 separate opportunities to
shop around for particular states where he might win outright or where he
might shift the state’s electoral votes from one major party to another.

In contrast, when the chief executives of state governments are elect-
ed by ordinary plurality voting, there is no historical evidence of a prolif-
eration of candidates. Third-party candidates affected the outcome in
only 9% of the 905 gubernatorial elections in the same 60-year period
(1948-2007). In these gubernatorial elections, the winning candidate
received less than 45% of the popular vote in only 2% of the elections and
received less than 40% in only 1% of the elections. No winning candidate
received less than 35% of the popular vote in any of the 905 gubernatori-
al elections. In short, there is no evidence of a massive proliferation of
third-party candidates in elections in which the winner is simply the can-
didate receiving the most votes throughout the entire jurisdiction served
by the office. Moreover, no massive proliferation of third-party candi-
dates has emerged in elections conducted in congressional districts or
state legislative districts. There is no reason to expect the emergence of
some unique new political dynamic that would promote multiple candi-
dacies if the President were elected in the same manner as every other
elected official in the United States.

Ordinary plurality voting discourages the formation of niche parties
by rewarding the formation of broad coalitions in which various groups
and interests join together in order to win the most votes. The reason that
ordinary plurality voting has this effect is that a vote cast for a splinter
candidate generally produces the politically counter-productive effect of
helping the major-party candidate whose views are diametrically oppo-
site to those of the voter. For example, votes cast for Bob Barr (the
Libertarian Party candidate) in 2008 made it easier for Barack Obama to
win North Carolina,” and votes cast for Ralph Nader (the Green Party

% In North Carolina in 2008, Bob Barr (the Libertarian candidate) received considerably
more votes than the margin between Barack Obama (the winner of the state) and John
McCain (the second-place candidate).
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candidate) in 2000 made it easier for George W. Bush to win certain
states.” Ordinary plurality voting has this effect in gubernatorial elections
as well as elections for U.S. Senate, and other offices.

What can be said about third-party candidacies in presidential elec-
tions is that the current system perversely discriminates in favor of region-
al third-party candidates, while discriminating against third-party candi-
dates who have a broad national base of support. In 1948, Henry Wallace
(aleftist candidate for President) and Strom Thurmond (a pro-segregation
candidate for President) each received 1.2 million popular votes. However,
Strom Thurmond (whose support was concentrated in the South) won 39
electoral votes in 1948, whereas Henry Wallace (whose support was dis-
tributed throughout the county) received no electoral votes.

Although Ross Perot’s percentage of the national popular vote in 1992
was twice the percentage received in 1968 by George Wallace (a pro-seg-
regation candidate), Perot won no electoral votes, whereas Wallace won
46. Although Perot in 1992 received eight times Strom Thurmond’s per-
centage of the popular vote in 1948, Perot won no electoral votes, while
Thurmond won 39. The current state-by-state winner-take-all system does
not prevent the proliferation of candidates; however, it does reward cer-
tain third-party candidacies while punishing others.

Some argue that third parties are inherently undesirable and that the
election system should be skewed so as to strengthen and favor the two-
party system. Even if one subscribes to this viewpoint, it is difficult to see
what public purpose is served by the fact that the current system dis-
criminates in favor of regionally divisive third parties and against broad-
based third parties.

10.6.2 MYTH: Under a national popular vote, the winner might
receive only 20% of the vote.

When an office is filled by ordinary plurality voting, candidates do not,
in actual practice, win the office with small percentages of the vote (and
certainly not low percentages, such as 20%, that have been mentioned by
critics of the National Popular Vote bill). In the 905 elections for gover-
nor in the past 60 years (1948-2007), no winning candidate received less
than 35% of the popular vote. The winning candidate received more than

“ In Florida and New Hampshire in 2000, Ralph Nader received considerably more votes
than the margin between George W. Bush (the winner of these two states) and Al Gore
(the second-place candidate).
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50% of the vote in 91% of the elections and less than 40% of the vote in
only 1% of the elections.” Elections for U.S. Senate and other statewide
offices show similar patterns. The fact is that ordinary plurality voting
discourages the formation of niche parties by rewarding the formation of
broad coalitions in which various groups and interests join together in
order to win the most votes.

10.6.3 MYTH: The National Popular Vote bill is defective because it
does not require the winner to receive an absolute majority
of the popular vote.

Under the current system, no state requires that a presidential candidate

receive an absolute majority of the popular votes in order to receive all

of its electoral votes. Ordinary plurality voting is used throughout the

United States in awarding electoral votes. Moreover, there is no require-

ment, under the current system, that a candidate receive an absolute

majority of the popular vote nationwide in order to become President.

Similarly, the National Popular Vote bill employs ordinary plurality
voting.

The public seems generally content with ordinary plurality voting.
The public does not view ordinary plurality voting as a “flaw” of the cur-
rent system. There was no outcry from the public, the media, or legisla-
tors when Truman (1948), Kennedy (1960), Nixon (1968), or Clinton (1992
and 1996) were elected with less than an absolute majority of the popu-
lar votes. If, at some time in the future, the public demands that an
absolute majority of the popular votes be required for election to office,
that change can be implemented at that time.

10.6.4 MYTH: The National Popular Vote bill is defective because it
does not provide for a run-off.

Under the current system, no state requires run-off elections for
President. Under the current system, presidential candidates are not
required to receive an absolute majority of the popular votes in order to
be awarded all of a state’s electoral votes.

Moreover, the public does not view the absence of run-offs under the
current system as a major problem. If, at some time in the future, the pub-
lic demands run-offs, that change can be implemented at that time.

' The winning gubernatorial candidate received between 45% and 49.9% of the vote in 7%
of the elections, between 40% and 44.9% in 1% of the elections, and between 35% and
39.9% in only 1% of the elections.
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Even if the public considered the absence of a requirement to win an
absolute majority of the popular votes to be a problem, a run-off election
would be a dubious solution. A run-off election would be expensive to
administer. It is already difficult to recruit the required mass of citizen
volunteers needed to operate elections. Turnout in run-off elections is
typically low, so there is no evidence that a run-off would necessarily pro-
mote democracy. More importantly, a run-off election would require can-
didates to raise additional money on short-notice, thereby tilting the play-
ing field in favor of candidates who can easily raise large amounts of addi-
tional money on short notice.*

10.6.5 MYTH: A national popular vote would diminish moderation in
political discourse.

Tara Ross (author of a book* defending the current system of electing

the President) has asserted:

“The ... thing [people] would notice is the quick disintegra-
tion of the two-party system. At first, the wide range of choic-
es on Election Day would be appealing. With so many third-
party candidates, every individual may cast his vote exactly
as he wishes. Who wouldn’t enjoy that? However, multi-party
races have rather nasty side effects, including a deeply frac-
tured populace and the possibility that an extremist candi-
date could win with a small plurality. ... The Electoral College
... creates incentives for moderation and compromise.”

Tellingly, Ross provides no data or other evidence supporting her
conjecture about moderation and compromise in political discourse.
Indeed, there is no evidence that electing officials on a jurisdiction-wide
basis, where every vote is equal within the jurisdiction, diminishes mod-
eration or compromise in political discourse.

2 Instant run-off voting combines a run-off into the original election. Instant run-off vot-
ing is currently used in about a dozen municipalities. In such elections, voters have the
option of indicating their second choice for the office involved (and sometimes addi-
tional choices). Information about instant run-off voting is available from
www.FairVote.org.

Ross, Tara. 2004. Enlightened Democracy: The Case for the Electoral College. Los
Angeles, CA: World Ahead Publishing Company.

“ Flash Report, September 11, 2006.
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In almost all states, governors were not elected at the time the U.S.
Constitution came into effect in 1789. However, 200 years of actual expe-
rience in electing state chief executives has not revealed any widespread
lack of moderation in political discourse as a result of the direct popular
election of governors. Similarly, almost 100 years of actual experience
have not revealed any widespread lack of moderation in electing U.S.
Senators. Given this historical record, there is no reason to expect the
emergence of some new and currently unknown political dynamic if the
President were elected in the same manner as virtually every other pub-
lic official in the United States.

Moderation is the result of the necessity for a candidate to win the
most votes. Candidates attempting to win any election have a strong
incentive to capture “the middle” of the electorate. Counting the votes for
presidential elector on a nationwide basis (instead of a statewide or dis-
trict-wide basis) would not make a presidential candidate immoderate.

10.7 MYTHS ABOUT BIG STATES AND BIG CITIES

10.7.1 MYTH: Only the big states would matter under a national
popular vote.

Critics of a national popular vote sometimes argue that the smallest 39

states will be ignored in a nationwide vote for President because candi-

dates could win the White House by winning 100% of the popular vote in

the 11 largest states (and 0% in the 39 smallest states).

It is true that the 11 most populous states contain 56% of the popula-
tion of the United States. However, the big states rarely act in concert on
any political question. In terms of the 2004 presidential election, five of
the 11 largest states voted Republican (Texas, Florida, Ohio, North
Carolina, and Georgia) while six voted Democratic (California, New York,
Mlinois, Pennsylvania, Michigan, and New Jersey).

The notion that any candidate could win 100% of the vote in one
group of states and 0% in another group of states is far-fetched. In the
2004 presidential election, the 62% share of the vote that the Republican
Party won in Texas was the highest percentage level of popular support
among the 11 most populous states. These percentages were (in descend-
ing order):

e Texas (62% Republican),
e New York (59% Democratic),
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¢ Georgia (58% Republican),

¢ North Carolina (56% Republican),

e [llinois (65% Democratic),

e California (55% Democratic),

* New Jersey (563% Democratic),

¢ Florida (563% Republican),

¢ Michigan (52% Democratic),

¢ Pennsylvania (561% Democratic), and
¢ Ohio (561% Republican).

If anyone is genuinely concerned about the possibility that a candi-
date could win the Presidency in a nationwide popular vote by winning
100% of the popular vote in the 11 largest states, they should note that the
situation is even worse under the current system. Under the current state-
by-state winner-take-all system, a candidate could win the Presidency by
winning a mere 51% of the popular vote in the 11 largest states. That is,
under the current system, it is possible for a candidate to win the
Presidency with a mere 26% of the nation’s popular votes.

Moreover, the margins generated by any of the nation’s largest states
are not overwhelming in relation to the 122,000,000 votes cast nationally
in 2004. Among the 11 most populous states, the highest margins were
generated by the following seven non-battleground states:

e Texas—1,691,267 Republican,

e New York—1,192,436 Democratic,

e Georgia—>b44,634 Republican,

e North Carolina—426,778 Republican,
e [llinois—513,342 Democratic,

¢ California—1,023,560 Democratic, and
® New Jersey—211,826 Democratic

To put these numbers in perspective, among the four largest states,
the two largest Republican states (Texas and Florida) generated a total
margin of 2.1 million votes for George W. Bush in 2004, while the two
largest Democratic states generated a total margin of 2.1 million votes for
John Kerry.

Moreover, the largest popular vote margins are not necessarily gen-
erated by the largest states. For example, Utah (with only 5 electoral
votes) generated a margin of 385,000 votes for Bush in 2004—larger than
the margin generated for Kerry by New Jersey, the 9th largest state (with
15 electoral votes). Oklahoma (with only 7 electoral votes) alone gener-
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ated a margin of 455,000 votes for Bush in 2004—larger than the margin
generated by either New Jersey and North Carolina, the 9th and 10th
largest states (each with 15 electoral votes).

The most important point is that, under a national popular vote, every
vote would be equal. There is nothing special about a vote cast in a big
state versus a vote cast anywhere else.

Although Kansas will probably continue to deliver a statewide major-
ity to the Republican presidential candidate in the foreseeable future, a
Democratic presidential candidate running under a national popular vote
system could not afford to ignore Kansas (as is currently the case). The
Democrat would care if he lost Kansas with 37% of the vote, versus 35%
or 40%. Similarly, a Republican presidential candidate could no longer
ignore Kansas (as is currently the case), because it would matter to him
if he won Kansas by 63% or 65% or 60%. Under a national popular vote, a
vote gained or lost in Kansas would be just as important as a vote cast
anywhere else in the United States.

It is sometimes argued that some states are too small to attract the
attention of presidential candidates. However, the reality is that presi-
dential candidates currently go after every vote that matters. For exam-
ple, even though the 2nd congressional district of Nebraska (the Omaha
area) contains less than /4% of the nation’s population, the Obama cam-
paign operated three separate campaign offices staffed by 16 people in
the 2nd district in 2008. Vice-presidential candidate Sarah Palin visited
the 2nd district during the post-convention campaign. Both campaigns
spent considerable money in the 2nd district. Both campaigns paid atten-
tion to the 2nd district because Nebraska awards electoral votes by con-
gressional district, and the 2nd district was closely divided.*” Needless to
say, the Obama and McCain presidential campaigns did not pay the slight-
est attention to the 1st and 3rd congressional districts of Nebraska
because they were not closely divided. They similarly ignored all the con-
gressional districts in the adjacent states of Kansas, Wyoming, and South
Dakota.* When votes matter (even in an area representing only 1/4% of the

% The outcome was that Barack Obama carried the 2nd district by 3,378 votes and won
one electoral vote in Nebraska.

6 In 2004, both presidential candidates visited the 2nd congressional district of Maine
(which awards electoral votes by district) when polls briefly suggested that one elec-
toral vote might possibly be in play. Of course, neither campaign paid any attention to
nearby Massachusetts, Rhode Island, Vermont, or Connecticut.



410 | Chapter 10

nation’s population), presidential candidates vigorously solicit those
areas for votes. When votes don’t matter, they ignore those areas.
Although no one can predict exactly how a presidential campaign
would be run if every vote were equal throughout the United States, it is
clear that candidates could not ignore voters in any state. The result of a
national popular vote would be a 50-state campaign for President. Any
candidate ignoring a state would suffer a political penalty there.

10.7.2 MYTH: Only the big cities, such as Los Angeles, would mat-
ter under a national popular vote.

The fact is that a candidate cannot even win a statewide election in
California by concentrating on Los Angeles. When Ronald Reagan,
George Deukmejian, Pete Wilson, and Arnold Schwarzenegger ran for
governor, Los Angeles did not receive all the attention, and Los Angeles
certainly did not control the election’s outcome. Indeed, none of these
recent Republican California governors ever carried Los Angeles. There
are numerous other examples of Republicans who won races for gover-
nor and U.S. Senator in other states that have big cities (e.g., New York,
Nlinois, Pennsylvania, Michigan, and Massachusetts) without ever carry-
ing the big cities of their respective states. The biggest cities in those
states typically voted Democratic, but the suburbs, exurbs, small towns,
and rural parts of the states often voted Republican. If big cities con-
trolled the outcome of elections, there would be Democratic governors
and U.S. Senators in virtually every state with a big city.

When presidential candidates campaign to win the electoral votes of
a closely divided battleground state, the big cities do not receive all the
attention, much less control the outcome. Cleveland and Miami certainly
did not receive all the attention or control the outcome in Ohio and
Florida in 2000 and 2004. The Democrats carried both cities, but the
Republicans carried both states.

The fact is that there is nothing special about a vote cast in a big city.
When every vote is equal, candidates of both parties know that they must
solicit voters throughout the state in order to win the state. A vote cast in
a big city is no more (or less) valuable than a vote cast in the suburbs,
exurbs, small towns, and rural parts of the state.

It should be noted that the populations of the nation’s five biggest
cities (New York, Los Angeles, Chicago, Houston, and Philadelphia)
together constitute only 6% of the nation’s population of approximately
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300 million. Even if one makes the far-fetched assumption that a candi-
date could win 100% of the votes in the nation’s top five cities, that can-
didate would have only 6% of the national popular vote.

The populations of the nation’s 25 largest cities together constitute
only 12% of the nation’s population. To put this group of 25 cities in per-
spective, Denver is the nation’s 25th largest city (with an estimated pop-
ulation of 558,000 in 2005).

The populations of the 50 largest cities together constitute only 19%
of the nation’s population. Arlington, Texas is the nation’s 50th largest city
(with an estimated population of 363,000 in 2005).

Further evidence of the way a nationwide presidential campaign
would be run comes from the way that national advertisers conduct
nationwide sales campaigns. National advertisers seek out customers in
small, medium-sized, and large towns of every small, medium-sized, and
large state. National advertisers do not advertise only in big cities.
Instead, they go after every potential customer, regardless of where the
customer is located. National advertisers do not write off a particular
state merely because a competitor has an 8% lead in sales. Furthermore,
a national advertiser with an 8% edge in a particular state does not stop
trying to make additional sales in the state.

10.7.3 MYTH: Candidates would “fly over” most of the country
under a national popular vote.

This criticism applies to the current system of electing the President—

not a national popular vote.

Under the current system, two-thirds of the states are indeed “fly-
over” country. In 2004, the presidential candidates concentrated two-
thirds of their campaign visits and money in just five states, 80% in just
nine states, and 99% of their money in just 16 states. As early as the spring
of 2008, the major political parties acknowledged that there would be
only 14 battleground states in 2008.*” In 2008, candidates concentrated
over two-thirds of their campaign events and ad money in just six states,
and 98% in just 15 states.* Table 10.1 shows the states in which the 2008
presidential and vice-presidential candidates held their 300 post-conven-
tion campaign events. The table is organized according to the size of the

47 «Already, Obama and McCain Map Fail Strategies.” New York Times, May 11, 2008.
8 http:/fairvote.org/tracker/?page=27&pressmode=showspecific&showarticle=230.
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Table 10.1 DISTRIBUTION OF CAMPAIGN EVENTS IN 2008 ELECTION

RANK STATE ELECTORAL VOTES CAMPAIGN EVENTS
51 Wyoming 3

50 District of Columbia 3 1
49 Vermont 3

48 North Dakota 3

47 Alaska 3

46 South Dakota 3

45 Delaware 3

44 Montana 3

43 Rhode Island 4

42 Hawaii 4

41 New Hampshire 4 12
40 Maine 4 2
39 Idaho 4

38 Nebraska 5

37 West Virginia 5 1
36 New Mexico 5 8
35 Nevada 5 12
34 Utah 5

33 Kansas 6

32 Arkansas 6

31 Mississippi 6

30 lowa 7 7
29 Connecticut 7

28 Oklahoma 7

27 Oregon 7

jurisdiction, with the smallest state (Wyoming) shown at the top.
Campaign events were held in only six of the 25 smallest jurisdictions
(the first half of the table). These events were heavily concentrated in
four closely divided battleground states, namely New Hampshire (12
events), New Mexico (8), Nevada (12), and Iowa (7). Campaign events
were held in 12 of the largest jurisdictions (the second half of the table).
As can be seen, two-thirds of the states were "fly over" country in the 2008
election. The reason that presidential candidates ignore two-thirds of the
country under the current system is the state-by-state winner-take-all rule
(awarding all of a state’s electoral votes to the candidate who receives the
most popular votes in each state). Presidential candidates have no reason
to poll, visit, advertise in, organize, or pay attention to the concerns of
states where they are safely ahead or hopelessly behind. Instead, candi-
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Table 10.1 DISTRIBUTION OF CAMPAIGN EVENTS IN 2008 ELECTION (cont.)

RANK STATE ELECTORAL VOTES CAMPAIGN EVENTS
26 Kentucky 8

25 Louisiana 9

24 South Carolina 8

23 Alabama 9

22 Colorado 9 20
21 Minnesota 10 2
20 Wisconsin 10 8
19 Maryland 10

18 Missouri 11 21
17 Tennessee 11 1
16 Indiana 11 9
15 Massachusetts 12

14 Arizona 10

13 Washington 11

12 Virginia 13 23
11 New Jersey 15

10 North Carolina 15 15
9 Georgia 15

8 Michigan 17 10
7 Ohio 20 62
6 Pennsylvania 21 40
5 Illinois 21

4 Florida 27 46
3 New York 31

2 Texas 34

1 California 55

dates concentrate their attention on a small handful of closely divided
battleground states.

Under the current system, Idaho (with four electoral votes) receives
no attention from either party because the Republican candidate has noth-
ing to gain in Idaho, and the Democratic candidate has nothing to lose in
Idaho. Although Idaho will continue to deliver a statewide majority to the
Republican presidential candidate in the foreseeable future, every vote in
Idaho would suddenly matter to both the Democrat and Republican nom-
inee under a national popular vote. It would be folly for the Democratic
nominee to write off and ignore Idaho because he would want to narrow
his loss there (227,000 votes in 2004) or, failing that, avoid losing Idaho by
an even larger margin. Similarly, it would be folly for the Republican nom-
inee to take Idaho for granted because he would want to expand his mar-
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gin there or, failing that, maintain his party’s historical margin. In short,
every vote would matter in Idaho because a vote in Idaho would be as
important as a vote anywhere else in the United States.

Under a national popular vote, every vote would be equally important
and relevant. There would be nothing special about a vote in a big state
or a small state. There would be nothing special about a vote in a big city,
suburb, exurb, small town, or rural area.

10.7.4 MYTH: Candidates would only campaign in media markets,
while ignoring the rest of the country.

First of all, every person in the United States lives in a media market,
including a media market for television, radio, newspapers, magazines,
direct mail, billboards, and the Internet. Focusing specifically on televi-
sion (still the largest single component of spending in presidential cam-
paigns), everyone in the United States has access to television. Thus, no
one in the United States will be left out of a presidential campaign
because he or she doesn't live in a media market.

People are left out of presidential campaigns, under the current sys-
tem, because of the state-by-state winner-take-all rule. Candidates have
no reason to pay any attention to voters who do not live in closely divid-
ed battleground states. Under a national popular vote, every vote would
be equal, and every vote would matter.

10.7.5 MYTH: Candidates would concentrate on major metropolitan
media markets under a national popular vote.

In A Critique of the National Popular Vote Plan for Electing the

President, John Samples of the Cato Institute writes:

“NPV will encourage presidential campaigns to focus their
efforts in dense media markets where costs per vote are low-
est....

“In general, because of the relative costs of attracting votes,
the NPV proposal seems likely at the margin to attract candi-
date attention to populous states.”

The defect in Sample’s argument is that television and radio time are
premium-priced in the larger media markets. Television and radio time is

¥ Samples, John. A Critique of the National Popular Vote Plan for Electing the President.
Cato Institute Policy Analysis No. 622. October 13, 2008.
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far less expensive, on a per-impression basis, in small towns and rural
media markets than in larger media markets. It is, for example, consider-
ably more expensive to buy television or radio time to reach Ohio’s 11
million people than to buy television or radio time to reach the 11 million
people who live in the 12 smallest non-competitive states (i.e., the six
“red” states of Alaska, Montana, Idaho, Wyoming, North Dakota, and
South Dakota and the six “blue” states of Hawaii, Maine, Vermont, Rhode
Island, Delaware, and the District of Columbia).

10.8 MYTH ABOUT THE PUBLIC’S DESIRE FOR “STATE IDENTITY”

10.8.1 MYTH: The public strongly desires to see electoral votes
cast on a state-by-state basis because it provides a sense
of “state identity.”

It is sometimes asserted that “the voters would rebel” if a state’s elec-

toral votes were awarded to a candidate who did not carry their own

state. This argument is based on the incorrect premise that the voters are
devoted and attached to the current system. In fact, the opposite is true.

In Gallup polls since 1944, only about 20% of the public have supported

the current system of awarding all of a state’s electoral votes to the pres-

idential candidate who receives the most votes in each separate state

(with about 70% opposed and about 10% undecided). The 2007

Washington Post, Kaiser Family Foundation, and Harvard University poll

shows 72% support for direct nationwide election of the President. This

national result is similar to recent polls in Vermont (756%), Maine (71%),

Arkansas (74%), California (70%), Connecticut (73%), Massachusetts

(73%), Michigan (73%), Missouri (70%), North Carolina (62%), and Rhode

Island (74%), and Washington (77%).” Indeed, public support for the cur-

rent system of electing the President is at the level of Nixon’s approval

rating just prior to his resignation. In short, most of the public believes
that the candidate who receives the most votes should be elected.

When voters watch presidential election returns on election night,
they are, first and foremost, interested in finding out which candidate
won the Presidency. The question of whether their preferred candidate
won their state, county, city, congressional district, or precinct is a sec-

% These polls (and many others) are available on National Popular Vote’s web site at
http://www.nationalpopularvote.com/pages/polls.php#2007WPKHU.
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ondary concern. If a voter’s preferred candidate loses the White House, it
is no consolation that he may have won any particular state.

Certainly, the average voter does not derive any satisfaction, on elec-
tion night, from knowing that some person from their political party in
their area won the essentially ceremonial office of presidential elector.
The purpose of a presidential election is to elect someone to serve for
four years as the nation’s chief executive, not to elect a group of largely
unknown loyal party activists who meet for a half hour in the State
Capitol in mid-December for the ceremonial purpose of casting electoral
votes. Ultimately, the concern that a state’s electoral votes might be cast,
in some elections, in favor of a candidate who did not carry a particular
state is a matter of form over substance.

The essence of a nationwide popular vote for President is that the
winner would be determined by the nationwide popular vote, not by the
separate state-by-state outcomes. The National Popular Vote law would
be an agreement among the states to award their electoral votes to the
presidential candidate who receives the most popular votes in all 50
states and the District of Columbia. It is a method to reform the Electoral
College so that it reflects the nationwide will of the people.

There was no voter rebellion in reaction to the enactment by Maine
(in 1969) and Nebraska (in 1992) of state laws that permit the awarding
of electoral votes in those states to candidate who did not carry the state.
There was no voter rebellion in Nebraska after Barack Obama carried the
2nd congressional district (the Omaha area) in the 2008 presidential elec-
tion. The district system was the choice of the people’s elected represen-
tatives in Nebraska, and it was the law that governed the conduct of the
presidential election in Nebraska for the 2008 election. Nebraska’s law
operated exactly as advertised by delivering one of the state’s electoral
votes to the winner of the 2nd district (Obama), despite the fact that
another candidate (McCain) carried the state.

More importantly, voters in states that George W. Bush carried in
2000 did not rebel because their state’s presidential electors voted for the
candidate who did not receive the most votes nationwide. Everyone
understood that the state-by-state winner-take-all rule was the law that
governed the conduct of the 2000 presidential election. Bush won the
Presidency by winning a majority of the electoral votes (one more than
the 270 needed) in an election where everyone involved knew the rules of
the game.
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Similarly, there will not be a voter rebellion if a state legislature
responds to the wishes of 70% of its own voters and enacts a law provid-
ing that the presidential candidate receiving the most votes in all 50 states
and the District of Columbia will win the Presidency. The presidential
campaign will be conducted with both candidates and voters knowing
that this is the law.

For those concerned about “state identity,” official election returns
showing the popular vote for President will continue to be published (as
required by existing federal law), so the information as to which presi-
dential candidate carried a particular state will be known to all.

The purpose of the National Popular Vote bill is to eliminate the state-
by-state awarding of electoral votes and instead award a majority of the
nation’s electoral votes to the candidate who receives the most votes in
all 50 states and the District of Columbia. It is the current state-by-state
awarding of electoral votes that permits a second-place candidate to win
the White House. It is the current state-by-state system that makes votes
unequal in presidential elections. It is the current state-by-state system
that makes two-thirds of the states politically irrelevant in presidential
elections. Under the winner-take-all rule, candidates have no reason to
poll, visit, advertise, organize, or pay attention to the concerns of states
where they are comfortably ahead or hopelessly behind. Instead, candi-
dates concentrate their attention on a small handful of closely divided
battleground states. This means that voters in two-thirds of the states are
ignored in presidential elections. In 2004, candidates concentrated over
two-thirds of their money and campaign visits in five states; over 80% in
nine states; and over 99% of their money in 16 states. In 2008, candidates
concentrated over two-thirds of their campaign events and ad money in
just six states, and 98% in just 15 states,”

Under the National Popular Vote plan, the focus of the media in the
months prior to a presidential election will be on polls of the national pop-
ular vote, not on state-by-state polls from a small handful of closely divid-
ed battleground states. The concept of “battleground” state will be obsolute
because every vote will be equally important throughout the country.

Under the current system, voters in two-thirds of the states are not
relevant in presidential elections; a second-place candidate may occupy
the White House; and every vote is not equal. Ultimately, the choice is

51 http://fairvote.org/tracker/?page=27&pressmode=showspecific&showarticle=230.
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whether it is more important for the winner in a particular state to receive
the state’s electoral votes or for the winner of the entire country to win
the White House.

10.9 MYTHS ABOUT POST-ELECTION CHANGES IN THE RULES

10.9.1 MYTH: A Secretary of State might change a state’s method of
awarding electoral votes after the people vote in November,
but before the Electoral College meets in December.

The following concern has been raised on various blogs concerning the

National Popular Vote bill:

“In 2004 George Bush won a majority of the votes nationwide,
but John Kerry came within something like 60,000 votes in
Ohio of winning the Electoral College while losing the popu-
lar vote. Say Kerry won those 60,000 votes in Ohio, and the
NPV program was in place with California a signer. In that
entirely plausible scenario, does anyone think California’s
(Democratic) Secretary of State, representing a state that
Kerry won by a 10% margin (54%-44%), would actually certify
George Bush’s slate of electors and personally put George
Bush over the top for re-election, as the NPV agreement
would have required?”

The method of awarding electoral votes in each state is controlled by
the state’s election law—not the personal political preferences of the
Secretary of State. A Secretary of State may personally think that elec-
toral votes should be allocated by congressional district, in a proportion-
al manner, by the winner-take-all rule, or by a national popular vote; how-
ever, the role of the Secretary of State in certifying the winning slate of
presidential electors is entirely ministerial.

The National Popular Vote compact is, first of all, a state law. It is a
state law that would govern the manner of choosing presidential electors.
A Secretary of State may not ignore or override the National Popular Vote
law any more than he or she may ignore or override the winner-take-all
rule that is currently the law in 48 states.

In the unlikely and unprecedented event that a Secretary of State
were to attempt to certify an election using a method of awarding elec-

% Election Law Blog, July 31, 2008.
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toral votes different from the one specified by state law, a state court
would immediately prevent the Secretary of State from violating a law’s
provisions (by injunction) and compel the Secretary of State to execute
the provisions of the law (by mandamus).

There were 10 states” that George W. Bush carried in the 2000 presi-
dential election with a Democratic Secretary of State (or chief elections
official).” The electoral votes of any one of these 10 states would have
been sufficient to give Al Gore enough electoral votes to become
President (even after Bush received all 25 of Florida’s electoral votes).”
Seventy percent or more of voters in each of these 10 states (and, indeed,
the rest of the country) supported the proposition that the candidate who
receives the most popular votes in all 50 states and the District of
Columbia should become President. Nonetheless, it can be safely stated
that it did not even occur to any of these 10 Democratic Secretaries of
State to attempt to ignore and override their states’ laws by certifying the
election of Democratic presidential electors in their states. Such a post-
election change in the rules of the game would not have been supported
by the public, would immediately have been nullified by a state court, and
almost certainly would have led to the subsequent impeachment of any
official attempting it.

Moreover, in any one of nine®* of these states, awarding electoral
votes proportionally would have been sufficient to give Al Gore enough
electoral votes to become President. A proportional allocation of elec-
toral votes would have, indisputably, represented the will of the people of
each of these nine states more accurately than the state-level winner-
take-all rule.

In addition, in any one of three’ (of these same nine states), award-
ing electoral votes by congressional districts would have been sufficient
to give Al Gore enough electoral votes to become President. A district
allocation of electoral votes arguably would have represented the will of

Al Gore’s home state of Tennessee, Alaska, Arkansas, Georgia, Kentucky, Mississippi,
Missouri, New Hampshire, North Carolina, and West Virginia.

5 In Alaska, there is no Secretary of State and the Lieutenant Governor is the state’s chief
elections official.

% George W. Bush received 271 electoral votes in 2000 (including Florida’s 25 electoral
votes), and 270 electoral votes are required for election.

% All of those previously mentioned except Alaska.
5" Georgia, Missouri, and North Carolina.
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the people of each of these three states more closely than the winner-
take-all rule.

There has also been speculation that a Secretary of State might be
“vilified” by certifying the election of the national popular vote winner.
Under the National Popular Vote legislation, a dilemma has been hypoth-
esized as to

“whether the Secretary of State would really certify the losing
panel of electors from the state in question, or find some jus-
tification to send the panel actually elected by the voters in
the state. That’s a very tough call and near-certain political vil-
ification, either way, for the Secretary of State.”*®

Of course, it is not a “tough call” at all. There is no call to make. The
Secretary of State is a ministerial official whose actions are directed and
controlled by state law. If 70% of the voters in a state prefer that the
President be elected by a national popular vote, and if a state legislature
enacts the National Popular Vote bill in response to the strong desires of
the state’s voters, and if the presidential campaign is then conducted with
both voters and candidates knowing that the National Popular Vote bill is
going to govern the election in that state, then the voters are not going to
complain, much less vilify, the Secretary of State who faithfully executes
the state’s law.

Aside from the legal issues, the hypothesized scenario presupposes
that the people heavily support the currently prevailing winner-take-all
rule. In fact, public support for the current system of electing the President
is at the level of Nixon’s approval rating just prior to his resignation.

In short, the hypothesized scenario has no basis in law and certainly
no basis in political reality.

10.9.2 MYTH: A state legislature might change a state’s method of
awarding electoral votes after the people vote in November,
but before the Electoral College meets in December.

A state legislature cannot, under either the current system or the

National Popular Vote plan, change the state’s method of awarding its

electoral votes during the five-week period between the day when the

people cast their votes for President in early November and the day

% Election Law Blog, November 13, 2007.
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when the Electoral College meets in mid-December. However, if anyone
is concerned about this kind of hypothetical post-election maneuver, the
National Popular Vote bill offers even more protection against post-elec-
tion mischief than the current system does.

We first discuss why the hypothesized post-election maneuver is illegal
under existing federal law. We later discuss the additional protection that
the National Popular Vote bill provides against this hypothetical problem.

In order to implement the hypothesized post-election maneuver, a
state legislature would have to

(1) repeal the state’s existing state law for appointing its pres-
idential electors, and then

(2) enact a new state law for appointing the electors.

To make the discussion concrete, consider the 2000 presidential elec-
tion. North Carolina was one of three states that Republican George W.
Bush carried, in which the Democrats controlled the governorship and
both houses of the state legislature.” Bush carried North Carolina by a
56%-44% margin. Hypothetically, the North Carolina legislature might
have convened in mid-November 2000, repealed the state’s pre-existing
winner-take-all rule (that was poised to award North Carolina’s 14 elec-
toral votes to Bush), and then passed a new law awarding the state’s elec-
toral votes in any one of three different ways:

e proportionally,
¢ by congressional district, or
¢ in accordance with the nationwide popular vote.

Any of these three possible changes would have given Al Gore more
than enough electoral votes to win a majority of the Electoral College
(even after Bush was awarded all 25 electoral votes from Florida).

In this hypothetical scenario, the legislature might have argued that a
proportional or district allocation of electoral votes more accurately
reflected the will of the people of North Carolina than the winner-take-all
rule. Alternatively, the legislature could have taken a poll and cited the
fact that the overwhelming majority of people in North Carolina (and the
rest of the country) agreed with the proposition that the candidate who
receives the most votes for President on a nationwide basis should win
the White House.

% Arkansas and West Virginia were the other two states.
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The above hypothetical scenario did not occur, because it would
have been illegal under existing law. This existing law applies, with equal
force, to both the current system and the National Popular Vote bill.

The U.S. Constitution provides:

“The Congress may determine the Time of chusing the
Electors, and the Day on which they shall give their Votes;
which Day shall be the same throughout the United States.”®
[Spelling as per original]

Based on this authority, Congress enacted a law in 1845 (now section
1 of title 3 of the United States Code) specifying that a state must appoint
its presidential electors on one particular day in every four-year period:

“The electors of President and Vice President shall be
appointed, in each State, on the Tuesday next after the
first Monday in November, in every fourth year succeeding
every election of a President and Vice President.” [Emphasis
added]

That is, the Tuesday after the first Monday in November (which most
people call “Election Day”) is the single day during each four-year period
on which it is permissible to appoint presidential electors. Thus, it would
not have been legal for the North Carolina legislature to meet after
Election Day to repeal the state’s existing winner-take-all rule and enact
a different way to appoint the state’s presidential electors.

In addition, the “safe harbor” section (section 5 of title 3 of the United
States Code) treats a state’s appointment of presidential electors as “con-
clusive” only if the appointment is based on

“laws enacted prior to the day fixed for the appointment
of the electors.” [Emphasis added]

That is, presidential electors can only be appointed under a law that
was in effect prior to Election Day (the Tuesday after the first Monday in
November). Thus, it would not have been legal for the North Carolina leg-
islature to meet after Election Day and change the law specifying the
manner of appointing presidential electors.

% U.S. Constitution. Article II, section 1, clause 4.

% The original law, enacted on January 23, 1845, is now of section 1 of title 3 of the United
States Code.
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Because of sections 1 and 5, no state legislature may change the rules
of the game after Election Day but before the meeting of the Electoral
College.

It is true that there have been occasions when this type of post-elec-
tion maneuver has been discussed in the heat of political battle; however,
because of the obvious illegality of the maneuver, no state legislature has
actually attempted this maneuver. For example, in 1960, Kennedy won
the nationwide popular vote by 114,673 votes. However, his majority in
the Electoral College depended on the fact that he had carried Illinois by
4,430 popular votes and South Carolina by 4,732 votes. Some members of
the South Carolina legislature suggested that the legislature ignore the
popular vote in their state, repeal the state’s winner-take-all law for
awarding electoral votes, and then appoint non-Kennedy presidential
electors. Nothing came of a similar post-election suggestion that the
Florida legislature directly appoint the state’s presidential electors in
2000 while a recount was being conducted in the state.

However, if anyone is genuinely concerned about the possibility of a
state legislature changing the rules of the game after the people vote on
Election Day, the National Popular Vote compact offers even more pro-
tection than the current system because it is an interstate compact.

Like most interstate compacts, the National Popular Vote compact
would permit a state to withdraw from the compact (i.e., repeal the law
by which the state joined the compact).®

Almost all compacts that permit withdrawal impose a delay on the
effective date of any withdrawal. The reason for the delay is that almost
all compacts contain obligations that a member state would never have
agreed to unless it could rely on the enforceability of the obligations
undertaken by the other states that are party to the compact. Each mem-
ber state must have time (and sometimes other types of compensation)
to adjust its behavior if another state desires to withdraw.

Thus, the National Popular Vote compact imposes a delay on the
effectiveness of any withdrawal. Clause 2 of article IV of the National
Popular Vote compact provides:

“Any member state may withdraw from this agreement,
except that a withdrawal occurring six months or less before

% Interstate compacts that settle boundary disputes and intended to be permanent and do
not contain any provision for withdrawal.
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the end of a President’s term shall not become effective until
a President or Vice President shall have been qualified to
serve the next term.”

That is, no withdrawal from the National Popular Vote compact can
become effective between July 20 of a presidential election year and the
inauguration on January 20 of the following year. This six-month “black-
out” period was chosen because it encompasses six important events
relating to presidential elections, namely, the national nominating conven-
tions, the fall general-election campaign period, Election Day on the
Tuesday after the first Monday in November, the meeting of the Electoral
College on the first Monday after the second Wednesday in December, the
counting of the electoral votes by Congress on January 6, and the inaugu-
ration of the President and Vice President for the new term on January 20.

Although it is true that a state legislature may not, by an ordinary
statute, bind the hands of a future legislature, an interstate compact does
bind future legislatures until such time as the state withdraws from the
compact in accordance with the compact’s terms. In fact, an interstate
compact is among the few ways by which to tie the hands of a future state
legislature. The reason is that an interstate compact is a contract.
Withdrawal from any contract may only be made in accordance with the
contract’s own terms. It is settled law that, once passed, an interstate
compact takes precedence over all existing or future state laws until a
state withdraws from the compact under the terms provided in the com-
pact. The reason that the state legislature is bound to the terms of an
interstate compact is the Impairments Clause of the U.S. Constitution
(article I, section 10, clause 1):

“No State shall ... pass any ... Law impairing the Obligation of
Contracts.”

The Council of State Governments summarizes the nature of inter-
state compacts as follows:

“Compacts are agreements between two or more states that
bind them to the compacts’ provisions, just as a contract
binds two or more parties in a business deal. As such, com-
pacts are subject to the substantive principles of contract law

% U.S. Constitution. Article I, section 10, clause 3.
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and are protected by the constitutional prohibition against
laws that impair the obligations of contracts (U.S.
Constitution, Article I, Section 10).

“That means that compacting states are bound to observe the
terms of their agreements, even if those terms are inconsis-
tent with other state laws. In short, compacts between states
are somewhat like treaties between nations. Compacts have
the force and effect of statutory law (whether enacted by
statute or not), and they take precedence over conflicting
state laws, regardless of when those laws are enacted.

“However, unlike treaties, compacts are not dependent solely
upon the good will of the parties. Once enacted, compacts
may not be unilaterally renounced by a member state, except
as provided by the compacts themselves. Moreover, Congress
and the courts can compel compliance with the terms of
interstate compacts.”*

There has never been a court decision allowing a state to withdraw
from an interstate compact without following the procedure for with-
drawal specified by the compact. Indeed, courts have consistently
rebuffed the occasional (sometimes creative) attempts by states to evade
their obligations under interstate compacts.

In 1976, the U.S. District Court for the District of Maryland stated in
Hellmuth and Associates v. Washington Metropolitan Area Transit
Authority:

“When enacted, a compact constitutes not only law, but a
contract which may not be amended, modified, or otherwise
altered without the consent of all parties.”®

In 1999, the Commonwealth Court of Pennsylvania stated in Aveline
v. Pennsylvania Board of Probation and Parole:

“A compact takes precedence over the subsequent statutes of
signatory states and, as such, a state may not unilaterally nul-

% Council of State Governments. 2003. Interstate Compacts and Agencies 2003.
Lexington, KY: The Council of State Governments. Page 6.

% 414 F.Supp. 408 at 409.
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lify, revoke, or amend one of its compacts if the compact does
not so provide.”®

In 1952, the U.S. Supreme Court very succinctly addressed the issue
in Petty v. Tennessee-Missouri Bridge Commission:

“A compact is, after all, a contract.””

The important point is that an interstate compact is not a mere “hand-
shake” agreement.® If a state wants to rely on the goodwill and gracious-
ness of other states to follow certain policies, it can simply enact its own
state law and hope that other states decide to act in an identical manner.
If a state wants a legally binding and enforceable mechanism by which it
agrees to undertake certain specified actions only if other states agree to
take other specified actions, it enters into an interstate compact.

Interstate compacts are supported by over two centuries of settled
law guaranteeing enforceability. Interstate compacts exist because the
states are sovereign. If there were no Compacts Clause in the U.S.
Constitution, a state would have no way to enter into a legally binding
contract with another state. The Compacts Clause, supported by the
Impairments Clause, provides a way for a state to enter into a contract
with other states and be assured of the enforceability of the obligations
undertaken by its sister states. The enforceability of interstate compacts
under the Impairments Clause is precisely the reason why sovereign
states enter into interstate compacts. Without the Compacts Clause and
the Impairments Clause, any contractual agreement among the states
would be, in fact, no more than a handshake.

The above legal constraints are sufficient to prevent the hypothesized
change in the rules of the game after the people have cast their votes in
early November. However, state constitutional provisions in conjunction
with practical politics provide additional constraints.

The hypothesized post-election maneuver would be a partisan
maneuver of the most extreme and unprecedented nature. It would be
opposed, in the most vigorous fashion, by state legislators and governors
belonging to the opposing political party.

729 A.2d. 1254 at 1257, note 10.
57395 U.S. 275 at 285.

% The enforceability of interstate compacts is discussed in chapter 5.
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Most state legislatures are not in session during November. In most
states, the governor must issue a call to convene the state legislature into
a special session.” Manifestly, a governor belonging to the political party
that would be damaged by this hypothesized post-election maneuver
would not even consider issuing a call to convene the legislature for this
purpose. However, even if a legislature were in session immediately after
the November election, there are numerous obstacles that would serve to
frustrate action during the brief five-week period between Election Day
and the meeting of the Electoral College in mid-December.

First, the hypothesized post-election maneuver could only be con-
templated in a state where one party has “three-way” control of the state
government (i.e., both houses of the legislature plus the governorship). In
states with divided political control, there would be no possibility of pass-
ing partisan legislation to change a state’s method of awarding its elec-
toral votes. At any given time, three-way control exists in only about 40%
to 50% of the states.” For example, in 2008, this degree of single-party
control existed in only 23 states. Thus, there would be no possibility in
any of these 23 states of passing partisan legislation to change the state’s
method of awarding its electoral votes.

In three states (Texas, Oregon, and Indiana), there is a two-thirds
quorum requirement for the legislature. In 2008, no political party con-
trols both houses of the legislature of these states by a two-thirds margin.
Thus, there would be no possibility in these states of passing partisan leg-
islation to change the state’s method of awarding its electoral votes.

In 13 additional states, state constitutional provisions specify that
new state laws do not take effect until 60 days (or more) after being
signed by the governor. However, there are only five weeks between the
November election and the mid-December meeting of the Electoral
College. The only exception to this constitutionally specified delay of 60
(or more) days in these states is if the law is passed as an “emergency bill”
by a super-majority (two-thirds, three-quarters, or four-fifths, depending
on the state). No political party possesses these lofty super-majorities in
any of these states. Thus, there would be no possibility in these states of

% In a few states, the chamber leadership may call the legislature into session. In a few
other states, the legislature technically remains in session virtually all year, subject to
the call of its leaders.

™ Dubin, Michael J. 2007. Party Affiliations in the State Legislatures: A Year By Year
Summary, 1796-2006. Jefferson, NC: McFarland & Company.
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passing partisan legislation to change the state’s method of awarding its
electoral votes.

The above factors (i.e., absence of three-way control, quorums, and
delays in the effective date of newly passed legislation) would, at any
given moment, prevent about three-quarters of the states from even con-
templating the hypothesized post-election maneuver.

The above discussion leaves 14 states where the hypothesized post-
election maneuver would be theoretically possible (assuming that feder-
al law and the Impairments Clause of the U.S. Constitution permitted the
maneuver in the first place). At the present time, these 14 states are
Arkansas, Colorado, Connecticut, Florida, Georgia, Hawaii, Iowa,
Massachusetts, New Hampshire, North Carolina, Rhode Island, South
Carolina, West Virginia, and Wyoming,.

However, this group of 14 states would be immediately winnowed
down by about 75%—that is, to a group of only about four states. The rea-
sons are that the maneuver would be entirely pointless in states where

(1) the partisan political preference of the state legislature
and governor happens to coincide with the choice already
made by the voters, or

(2) the National Popular Vote compact has not been enacted
in that particular state.

Roughly half of the 14 states would be winnowed out because they
belong to the first category, and about half of the remaining states would
be winnowed out because they belong to the second category. Therefore,
the hypothesized post-election maneuver would be theoretically possible
in only about four states.

This small group of roughly four states would be further winnowed
down because of the numerous delaying tactics that are available to the
minority of a state legislature when it vigorously opposes pending legis-
lation. These delaying tactics including filibusters, advance notice
requirements, lay-over requirements,” committee quorums, and floor

™ For example, in some states (e.g., Michigan), the state constitution requires that every
legislative bill be printed and “lay over” for five calendar days before the legislature may
consider it.
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quorums. The minority party would, in this kind of extreme and unprece-
dented situation, demand strict adherence to procedural rules that are,
under normal circumstances, often waived to expedite legislative activi-
ty. Thus, in actual practice, the minority party would succeed, in at least
some of these four states, in frustrating legislative action during the
extremely short five-week interval between the November election and
the mid-December meeting of the Electoral College.

Of course, all of the above discussion about state constitutional pro-
visions and legislative procedure is based on the incorrect assumption
that federal law and the Impairments Clause of the U.S. Constitution per-
mit the hypothesized withdrawal maneuver in the first place.

Finally, the hypothesized post-election maneuver would be political-
ly improbable in the real world. There would be virtually no public sup-
port for changing the “rules of the game” after a presidential campaign
had been conducted under pre-existing laws and after the people of the
state had cast their votes on Election Day. Over 70% of the American pub-
lic has held the position, since the 1940s, that the President should be
elected by a national popular vote. Tellingly, in 2000, the American people
accepted the ascendancy of a second-place candidate to the Presidency,
because everyone acknowledged that the state-by-state winner-take-all
rule was the law that governed the 2000 presidential election. In 2000, the
public supported “playing by the rules” even though 70% of the public dis-
approved of the rules. The notion that elected governors and legislators
would try to change the “rules of the game” to frustrate a national popu-
lar vote enacted into law in their own states is a parlor game that is
devoid of any connection to political reality.

In summary, the hypothesized post-election maneuver is an inappro-
priate basis for criticizing the National Popular Vote compact because it
handles this theoretical situation in a manner that is superior to the cur-
rent system. The National Popular Vote compact relies on the
Impairments Clause, two existing provisions of federal law, and the state
constitutional restraints. The current system relies only on three of these
four factors.

For additional information about the details of operation of the
National Popular Vote bill and the issue of withdrawal from interstate
compacts, see chapters 5, 6, and 8 of this book.
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10.10 MYTH ABOUT CAMPAIGN SPENDING

10.10.1 MYTH: Campaign spending would skyrocket if candidates
had to campaign throughout the country.

The amount of money that a presidential campaign can spend is deter-

mined by the amount of money that is available—not by the virtually

unlimited number of places where money might be advantageously spent.

Currently, presidential campaigns try to raise as much money as pos-
sible from their sources of funding. They raise money nationally from
closely divided battleground states as well as spectator states. After
determining the amount of money that is available to be spent, the candi-
date engages in a resource-allocation process in order to decide how to
spend the money most advantageously. The amount of money that is
spent is not determined by the virtually unlimited number of spending
opportunities, but on the amount of money that is available to be spent.

Under the current system, about two-thirds of the money raised in
the 2004 presidential campaign was spent in five closely divided “battle-
ground states.” About 80% was spent in just nine states, and 99% was
spent in just 16 states. As early as the spring of 2008, major political par-
ties acknowleged that there would be only 14 battleground states in
2008.” In 2008, candidates concentrated over two-thirds of the campaign
events and ad money in just six states, and 98% in just 15 states.” Under
the current system, candidates concentrate their spending in the handful
of closely divided battleground states because they have no reason to pay
any attention to the two-thirds of the states where they are safely ahead
or hopelessly behind.

The National Popular Vote plan does not increase the total number of
dollars that is available. It does make every vote in all 50 states and the
District of Columbia equally valuable. Thus, candidates will spend what-
ever amount of money that they can raise far differently from the way
they do under the current system. It can be safely predicted that money
will be allocated more evenly throughout the United States because every
vote in every state will matter. As always, the total amount that is spent
will be constrained by the total amount of money that is available from
the candidate’s nationwide network of donors and other sources. An

2 “Already, Obama and McCain Map Fail Strategies.” New York Times, May 11, 2008.
™ http:/fairvote.org/tracker/?page=27&pressmode=showspecific&showarticle=230.
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increased list of geographical places where a candidate might spend
money does not, in itself, increase the amount of money that is available.

10.11 MYTH ABOUT FEDERALISM

10.11.1 MYTH: Federalism would be undermined by a national
popular vote.
Federalism concerns the distribution of power between state govern-
ments and the national government.
John Samples has argued that a national popular vote would “weak-
en federalism.”

“Anti-federalists feared the new Constitution would central-
ize power and threaten liberty....

“The founders sought to fashion institutional compromises
that responded to the concerns of the states and yet created
a more workable government than had existed under the
Articles of Confederation....

“The national government would [be] part of a larger design
of checks and balances that would temper and restrain polit-
ical power.”...

“The realization of the NPV plan would continue [the] trend
toward nationalization and centralized power.”™

Daniel H. Lowenstein has argued:

“Against all the pressures of nationalization, it is important to
maintain the states as strong and vital elements of our system.””

However, the National Popular Vote bill is not concerned with how
much power state governments possess relative to the federal govern-
ment. The powers of state governments are neither increased nor
decreased based on whether presidential electors are selected along the
state boundary lines (as is currently the case in 48 states), along district

™ Samples, John. A Critique of the National Popular Vote Plan for Electing the President.
Cato Institute Policy Analysis No. 622. October 13, 2008.

™ Debate entitled “Should We Dispense with the Electoral College?” sponsored by
PENNumbra (University of Pennsylvania Law Review) available at http:/www.pen-
numbra.com/debates/pdfs/electoral_college.pdf.
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boundary lines (as is currently the case in Nebraska and Maine), or
national lines (as would be the case under the National Popular Vote bill).

When the Founding Fathers from Virginia, Massachusetts, and North
Carolina returned from the Constitutional Convention and organized the
first presidential election in their respective states in 1789, they certainly
did not undermine federalism when they chose to elect their state’s pres-
idential electors by district (as opposed to a statewide basis). Similarly,
the powers of the Virginia, Massachusetts, and North Carolina state gov-
ernments were not strengthened relative to the federal government when
these states subsequently decided to switch to the winner-take-all rule for
awarding their electoral votes.

Surely no one would argue that Nebraska and Maine reduced the
powers of the their state governments relative to the federal government
when they decided (in 1992 and 1969, respectively) to award electoral
votes by congressional district.

There is no connection between the issue of the way power is, or
should be, distributed between the state and federal government and the
boundary lines used to tally votes for presidential electors.

There may be some truth to the statement that presidential candi-
dates were more attuned to the wishes of state legislators in the distant
past when many state legislatures directly appointed presidential elec-
tors. However, the last time when presidential electors were chosen by a
state legislature was 1876.” Since then, the voters have chosen all presi-
dential electors. Thus, whatever boost to federalism that may have
occurred historically as a consequence of appointment of presidential
electors by state legislatures disappeared after 1876. We know of no one
who is today advocating that state legislatures replace the people in vot-
ing for President.

" Between 1836 and 1860, South Carolina was the only state whose legislature appointed
the state’s presidential electors. This practice ended in 1860. During Reconstruction, the
Florida legislature appointed presidential electors in 1868. When Colorado was admit-
ted to the Union in 1876, the state legislature appointed the state’s presidential electors
for the 1876 election. The 1876 Colorado Constitution contained a specific provision
prohibiting the legislature from appointing electors in the future.
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10.12 MYTH ABOUT “A REPUBLIC VERSUS A DEMOCRACY”

10.12.1 MYTH: A national popular vote is inconsistent with the con-
cept that the United States is a republic, not a democracy.
In a republic, the citizens do not rule directly but, instead, elect office-
holders to represent them and conduct government business in the peri-
od between elections. In the United States, legislation is crafted by
officeholders who serve for a term of two years (in the U.S. House of
Representatives) or six years (in the U.S. Senate), and the executive
branch is run by a President who serves for a term of four years. The
United States has a “Republican form of government” because of this
division of power between the citizenry and elected officeholders.

The division of power between the citizenry and elected officehold-
ers is not affected by the boundaries of the region used to tally popular
votes in choosing presidential electors. The United States is neither less
nor more a “republic” based on whether presidential electors are select-
ed along state boundary lines (used by 48 states), along district lines
(used by Maine and Nebraska), or on a nationwide basis.

The meaning of the word “republic” and the phrase “Republican form
of government” can be ascertained by examining the one place in the U.S.
Constitution that makes reference to a “Republican form of government.”

“The United States shall guarantee to every State in this
Union a Republican Form of Government.””

Direct popular election of the chief executive is not prohibited by the
phrase “Republican form of government.” State governors were selected
by state legislatures when the U.S. Constitution was written. Today, the
governor of every state is elected by a direct popular vote. No one has
ever argued that the states denied their citizens a “Republican form of
government” when they switched to direct popular election of their chief
executives. No one has ever argued that the federal government should
have invoked the Guaranty Clause and intervened (militarily or other-
wise) to prevent the states from electing their chief executives by popu-
lar vote.

The question of whether the United States is, or is not, a “republic”
has no connection with the issue of whether its chief executive is elected
under the statewide winner-take-all system (i.e., awarding all of a state’s

" U.S. Constitution. Article IV, section 4.



434 | Chapter 10

electoral votes to the candidate who receives the most popular votes in
each separate state), under a district system, or a national popular vote
system (in which the winner is the candidate receiving the most popular
votes in all 50 states and the District of Columbia).

10.13 MYTHS ABOUT “MOB RULE”

10.13.1 MYTH: A national popular vote would be “mob rule” and a
“popularity contest.”

Although state legislatures frequently chose presidential electors in the
nation’s early years, the last time when presidential electors were chosen
by a state legislature was the 1876 election. Thus, if anyone thinks it is
appropriate to characterize the American electorate as a “mob,” it is now
a long-settled fact that the “mob” rules in presidential elections.
Similarly, if anyone wishes to characterize our nation’s elections as a
“popularity contest,” it is a long-settled fact that presidential elections
are “popularity contests.”

The National Popular Vote bill is not concerned with the long-settled
question of whether the people should be permitted to vote for President.
The bill is concerned with whether popular votes are tallied on a state-by-
state basis versus a nationwide basis. The currently prevailing winner-
take-all rule (i.e., awarding all of a state’s electoral votes to the candidate
who receives the most popular vote in a state) makes popular votes
unequal from state to state. The National Popular Vote bill is concerned
with the relative political importance of popular votes cast in different
states for presidential electors. Under the current system, presidential
candidates concentrate their attention on voters from a small handful of
closely divided battleground states, while ignoring voters in the vast
majority of the states. The National Popular Vote bill would address this
shortcoming of the current system by making every vote equally impor-
tant throughout the United States. Thus, the issue presented by the
National Popular Vote bill is not whether the “mob” will vote for
President, but whether the “mobs” in closely divided battleground states
are more equal than others.

10.13.2 MYTH: The Electoral College acts as a buffer and damper
against popular passions.

The Founding Fathers intended that the Electoral College would consist

of “wise men” who would deliberate on the choice of the President and
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select the best candidate. They also thought that the Electoral College
would provide a buffer against the will of the people. However, neither
of these visions was realized in practice because the Founding Fathers
did not anticipate the emergence of political parties and competitive
presidential elections.

Political parties emerged as soon as George Washington announced
that he would not run for a third term in 1796. The competition for power
was between the Federalist party (represented by John Adams) and the
anti-Federalist party (represented by Thomas Jefferson). Both the
Federalist and anti-Federalist parties nominated their presidential and
vice-presidential candidates at a national meeting composed of the
party’s members of Congress. As soon as there were national nominees,
both parties presented the public with candidates for the position of pres-
idential elector. These elector candidates made it known that they intend-
ed to act as willing “rubberstamps” for their party’s nominees when the
Electoral College met. All but one of the presidential electors then duti-
fully voted as expected when the Electoral College met in 1796. The
expectation that presidential electors should “act” and not “think” was
thus established in the 1796 election,” and this expectation has persisted
to this day. Of the 21,915 electoral votes cast for President in the nation’s
55 presidential elections, only 11 were cast in an unexpected way.”

The fact is that the Electoral College never acted as a buffer or
damper against popular passions under the current system.* Likewise,
the Electoral College will not act as a buffer or damper against popular
passions under the National Popular Vote plan. The National Popular
Vote bill concerns how popular votes are tallied (statewide versus nation-
wide). The National Popular Vote bill would operate in the context of a
system in which the people vote directly for presidential electors in all

" A Federalist supporter famously complained in the December 15, 1796, issue of United
States Gazette that Samuel Miles, a Federalist presidential elector, had voted for
Thomas Jefferson, instead of John Adams, by saying, “What, do I chufe Samuel Miles to
determine for me whether John Adams or Thomas Jefferfon is the fittest man to be
President of the United States? No, I chufe him to act, not to think.”

™ As explained in greater detail in section 2.12 of this book, the vote of Federalist elector
Samuel Miles for Anti-Federalist Thomas Jefferson in 1796 remains the only instance
when the elector might have intended, at the time he cast his unexpected vote, that his
vote might affect the national outcome.

% The Electoral College did not act as a buffer against popular passions in the nation’s
first two presidential elections (1789 and 1792) because George Washington was the
consensus candidate.



436 | Chapter 10

the states and the presidential electors cast their votes in accordance
with the will of the voters who elected them.

10.14 MYTH ABOUT AN INCOMING PRESIDENT’S “MANDATE”

10.14.1 MYTH: The current winner-take-all system gives the incom-
ing President a “mandate” in the form of an exaggerated
lead in the Electoral College.

Daniel H. Lowenstein has argued:

“The Electoral College turns the many winners who fail to
win a majority of the popular vote into majority winners. It
also magnifies small majorities in the popular vote into large
majorities. These effects of the Electoral College enhance
Americans’ confidence in the outcome of the election and
thereby enhance the new president’s ability to lead.”

It is doubtful whether the Congress, the public, the media, or anyone
else is more deferential to an incoming President after an election in
which he receives a larger electoral-vote margin than his actual popular-
vote margin. Clinton did not receive such deference in 1992.

However, if anyone believes that an exaggerated margin increases
“confidence” or enhances the “ability to lead,” the National Popular Vote
plan would do an even better job of creating this kind of exaggerated mar-
gin than the current system.

Under the National Popular Vote compact, the nationwide winning
candidate would generally receive an exaggerated margin (roughly 75%)
of the votes in the Electoral College in any given presidential election.
The reason is that the National Popular Vote bill guarantees that the pres-
idential candidate receiving the most popular votes in all 50 states and the
District of Columbia will receive at least 270 electoral votes (of 538) from
the states belonging to the compact. Then, in addition to this bloc of at
least 270 electoral votes, the nationwide winning candidate would gener-
ally receive some additional electoral votes from whichever non-com-
pacting states he happened to carry. Because the non-compacting states
would likely be divided approximately equally between the candidates,

81 Debate entitled “Should We Dispense with the Electoral College?” sponsored by
PENNumbra (University of Pennsylvania Law Review) available at http:/www.pen-
numbra.com/debates/pdfs/electoral _college.pdf.
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the nationwide winning candidate would generally receive an exaggerat-
ed margin (roughly 75%) of the votes in the Electoral College.

The current system does not reliably deliver an exaggerated margin
to the incoming President. Despite winning by almost two million votes
nationwide, Jimmy Carter won the Electoral College by only a 297-240
margin in 1976. Despite winning by over 3.5 million votes in 2004, George
W. Bush won the Electoral College by only a 286-252 margin.

Of course, the current system often does more than just exaggerate
an incoming President’s margin in the Electoral College as compared to
his margin in the nationwide popular vote. In four out of the nation’s 55
presidential elections, the current system has actually awarded the
Presidency to a candidate who did not receive the most popular votes
nationwide. This is a failure rate of 1 in 14. Moreover, because about half
of American presidential elections are popular-vote landslides (i.e., a mar-
gin of greater than 10% between the first- and second-place candidates),
the failure rate is actually 1 in 7 among non-landslide elections.

10.15 MYTHS ABOUT INTERSTATE COMPACTS AND CONGRESSIONAL
CONSENT

10.15.1 MYTH: Interstate compacts are exotic and “fishy.”

The National Popular Vote plan is an interstate compact—a type of state
law that is explicitly authorized by the U.S. Constitution to enable oth-
erwise sovereign states to enter into legally enforceable contractual obli-
gations with one another.

There are hundreds of major interstate compacts. Examples of inter-
state compacts include the Colorado River Compact (allocating water
among seven western states), the Multi-State Tax Compact (whose mem-
bership includes 23 states and the District of Columbia), the Interstate Oil
and Gas Compact, the Interstate Corrections Compact, the Mutual Aid
Compact, the Great Lakes Basin Compact, the Port Authority of New
York and New Jersey (a two-state compact), and the Multi-State Lottery
Compact (which operates the Power Ball lotto game in 21 states).
Numerous other compacts are listed in Appendix M of this book. Some
compacts include all 50 states and the District of Columbia. Interstate
compacts existed under the Articles of Confederation, and the U.S.
Constitution explicitly continued compacts that were in existence when
the Constitution came into force.
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Interstate compacts are legally enforceable on the states because the
U.S. Constitution requires a state to honor all commitments that it makes
in an interstate compact. The Impairments Clause of the U.S.
Constitution provides:

“No State shall ... pass any ... Law impairing the Obligation of
Contracts.”®

The Council of State Governments summarizes the nature of inter-
state compacts as follows:

“Compacts are agreements between two or more states that
bind them to the compacts’ provisions, just as a contract
binds two or more parties in a business deal. As such, com-
pacts are subject to the substantive principles of contract law
and are protected by the constitutional prohibition against
laws that impair the obligations of contracts (U.S.
Constitution, Article I, Section 10).

“That means that compacting states are bound to observe the
terms of their agreements, even if those terms are inconsis-
tent with other state laws. In short, compacts between states
are somewhat like treaties between nations. Compacts have
the force and effect of statutory law (whether enacted by
statute or not) and they take precedence over conflicting
state laws, regardless of when those laws are enacted.

“However, unlike treaties, compacts are not dependent solely
upon the good will of the parties. Once enacted, compacts
may not be unilaterally renounced by a member state, except
as provided by the compacts themselves. Moreover, Congress
and the courts can compel compliance with the terms of
interstate compacts.”®

For additional information about interstate compacts, see chapter 5
of this book.

8 U.S. Constitution. Article I, section 10, clause 1.

8 Council of State Governments. 2003. Interstate Compacts and Agencies 2003.
Lexington, KY: The Council of State Governments. Page 6.
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10.15.2 MYTH: The National Popular Vote compact is defective
because Congress did not consent to the compact prior to
its consideration by state legislatures.

Advance congressional consent is not the norm in the field of interstate

compacts. Congress typically considers a compact only after the com-

pact has been approved by the combination of states required to bring
the compact into effect. The occasions on which Congress has given
advance consent to a compact are relatively rare.*

10.15.3 MYTH: The National Popular Vote compact is defective

because it fails to specifically mention Congress in its text.
As a matter of practice, most modern-day compacts do not specifically
mention congressional consent, regardless of whether the states
involved intend to seek it.

There have been compacts (e.g., the Port Authority of New York and
New Jersey) where the states involved originally did not intend to seek
congressional consent at the time that they entered into the compact, but
then later decided to seek it (and received it).

Conversely, there have been compacts where the states involved
sought congressional consent, but, when the states discovered that they
could not obtain congressional consent, they then implemented the com-
pact without congressional consent. The Multistate Tax Compact, which
was upheld by the U.S. Supreme Court in the leading recent case on con-
gressional consent (section 10.15.4 of this book), is an example of such a
compact.

10.15.4 MYTH: The National Popular Vote compact requires con-
gressional consent to become effective.

Congressional consent is not required for the National Popular Vote

compact under prevailing U.S. Supreme Court rulings. However, because

there would undoubtedly be time-consuming litigation about this aspect

8 In 1910, Congress gave its consent in advance to four states (Illinois, Indiana, Michigan,
and Wisconsin) to enter into an agreement with respect to the exercise of jurisdiction
“over offenses arising out of the violation of the laws” of these states on the waters of
Lake Michigan. In 1934, Congress consented in advance to interstate crime control com-
pacts in the Crime Control Consent Act of 1934.
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of the compact, National Popular Vote is working to introduce a bill in

Congress for congressional consent.®
The U.S. Constitution provides:

“No state shall, without the consent of Congress,... enter into
any agreement or compact with another state....”

Although this language may seem straight forward, the U.S. Supreme

Court has ruled, in 1893 and again in 1978, that the Compacts Clause can
“not be read literally.” In deciding the 1978 case of U.S. Steel Corporation

v. Multistate Tax Commaission,* the Court wrote:

“Read literally, the Compact Clause would require the States
to obtain congressional approval before entering into any
agreement among themselves, irrespective of form, subject,
duration, or interest to the United States.

“The difficulties with such an interpretation were identified
by Mr. Justice Field in his opinion for the Court in [the 1893
case] Virginia v. Tennessee.®® His conclusion [was] that the
Clause could not be read literally [and this 1893 conclusion
has been] approved in subsequent dicta.”

Specifically, the Court’s 1893 ruling in Virginia v. Tennessee stated:

“Looking at the clause in which the terms ‘compact’ or ‘agree-
ment’ appear, it is evident that the prohibition is direct-
ed to the formation of any combination tending to the
increase of political power in the states, which may
encroach upon or interfere with the just supremacy of
the United States.” [Emphasis added]

The state power involved in the National Popular Vote compact is

specified in Article II, Section 1, Clause 2 the U.S. Constitution:

% Congressional consent to an interstate compact can be conferred by a majority vote in
both the U.S. House and Senate with approval of the President (or enactment by a two-

thirds majority if the President vetoes the bill).
8 U.S. Constitution. Article I, section 10, clause 3.
87 U.S. Steel Corporation v. Multistate Tax Commission. 434 U.S. 452. 1978.
8 Virginia v. Tennessee. 148 U.S. 503. 1893.

8 U.S. Steel Corporation v. Multistate Tax Commission. 434 U.S. 452. at 459. 1978.

O Virginia v. Tennessee. 148 U.S. 503 at 519. 1893.
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“Each State shall appoint, in such Manner as the Legislature
thereof may direct, a Number of Electors....”"!

In the 1892 case of McPherson v. Blacker (146 U.S. 1), the Court
wrote:

“The appointment and mode of appointment of electors
belong exclusively to the states under the constitution of the
United States”” [Emphasis added]

The National Popular Vote compact would not “encroach upon or
interfere with the just supremacy of the United States” because there is
simply no federal power—much less federal supremacy—in the area of
awarding of electoral votes in the first place.

In the 1978 case of U.S. Steel Corporation v. Multistate Tax
Commission, the compact at issue specified that it would come into
force when seven or more states enacted it. The compact was silent as to
the role of Congress. The compact was submitted to Congress for its con-
sent. After encountering fierce political opposition from various business
interests concerned about the more stringent tax audits anticipated under
the compact, the compacting states proceeded with the implementation
of the compact without congressional consent. U.S. Steel challenged the
states’ action. In upholding the constitutionality of the implementation of
the compact by the states without congressional consent, the U.S.
Supreme Court applied the interpretation of the Compacts Clause from
its 1893 holding in Virginia v. Tennessee, writing that:

“the test is whether the Compact enhances state power quaod
[with regard to] the National Government.””

The Court also noted that the compact did not

“authorize the member states to exercise any powers they
could not exercise in its absence.”

Of course, there is always the possibility that the U.S. Supreme Court
might change the legal standards concerning congressional consent con-

91 U.S. Constitution. Article II, section 1, clause 2.
92 McPherson v. Blacker. 146 U.S. 1 at 29. 1892.
% Virginia v. Tennessee. 148 U.S. 503. 1893.

9 U.S. Steel Corporation v. Multistate Tax Commission. 434 U.S. 454 at 473. 1978. Justice
Powell wrote the opinion of the Court, joined by Chief Justice Burger and Justices
Brennan, Stewart, Marshall, Rehnquist, and Stevens.
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tained in its 1893 and 1978 rulings. Some have argued, for example, that
congressional intervention in what would otherwise be an exclusively
state matter might be required if the compacting states exerted some kind
of adverse “political” effect on non-compacting states. In a dissenting
opinion, U.S. Supreme Court Justice White suggested, in U.S. Steel v.
Multi-State Tax Commission, that courts could consider the possible
adverse effects of a compact on non-compacting states in deciding
whether congressional consent is required.

Because each state has independent power to award its electoral
votes in the manner it sees fit, it is difficult to see what “adverse effect”
might be claimed by one state from the decision of another state to award
its electoral votes in a particular way. It is especially unclear what
adverse “political” effect might be claimed, given that the National
Popular Vote compact would treat votes cast in all 50 states and the
District of Columbia equally. A vote cast in a compacting state is, in every
way, equal to a vote cast in a non-compacting state. The National Popular
Vote compact does not confer any advantage on states belonging to the
compact as compared to non-compacting states. A vote cast in a com-
pacting state would be, in every way, equal to a vote cast in a non-com-
pacting state. The National Popular Vote compact certainly would not
reduce the voice of voters in non-compacting states relative to the voice
of voters in member states.

The electoral votes of non-compacting states would continue to be
cast in the manner specified by each state’s current law. That means most
non-compacting states would probably continue to award their electoral
votes based on the winner-take-all rule. The National Popular Vote com-
pact would not invalidate or negate the electoral votes cast by non-com-
pacting states. Nor would it require non-compacting states to cast their
electoral votes for the winner of the national popular vote. Non-com-
pacting states could continue to cast their votes for the winner of the
statewide popular vote (or district-wide popular vote), even after the
National Popular Vote compact is implemented. No non-compacting state
would be compelled to cast its electoral votes for the winner of the
national popular vote.

Of course, it has always been the case that one state (by its choice of
method of awarding its electoral votes) can exert a political effect on the
value of a vote cast in another state. For example, when a closely divided
battleground state, such as Florida, uses the winner-take-all rule, this
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choice by Florida diminishes the political value of the votes cast by citi-
zens in the two-thirds of the states that are not battleground states.
Because of the use by battleground states of the winner-take-all rule,
presidential candidates concentrate their polling, visits, advertising,
organizing, and attention on the concerns of battleground states, while
ignoring the concerns of the remaining states. In 2004, for example, can-
didates concentrated over two-thirds of their money and campaign visits
in just five states (spending the most in Florida). In 2008, candidates con-
centrated over two-thirds of their campaign events and ad money in just
six states, and 98% in just 15 states.” The use of the winner-take-all rule
by closely divided battleground states marginalizes voters in the non-bat-
tleground states. Two-thirds of the states are currently disenfranchised in
presidential elections because of the use of the winner-take-all rule by the
closely divided battleground states. It is not California’s winner-take-all
rule or Wyoming’s winner-take-all rule that makes votes in these states
unimportant in presidential elections. Instead, it is the winner-take-all
rule in the closely divided battleground states that diminishes the politi-
cal value of the votes cast in California and Wyoming.

Florida could, of course, eliminate its current effect on other states
by changing its method of awarding its electoral votes. For example, if
Florida were to award its electoral votes by congressional district, pres-
idential candidates could then simply ignore all of Florida (except for
its competitive 2nd, 10th, 18th, and 22nd districts) and focus their atten-
tion on other states. However, under the U.S. Constitution, Florida is
clearly under no obligation to make such changes to accommodate
other states. Indeed, it is inherent in the Constitution’s grant to each
state of the independent power to choose the method of appointing its
presidential electors that one state’s decision may have a political
impact on other states.

The U.S. Supreme Court has already declined to act in response to a
complaint concerning the political impact of one state’s choice of the
manner of appointing its presidential electors on another state. In 1966,
Delaware led a group of 12 predominantly low-population states (also
including North Dakota, South Dakota, Wyoming, Utah, Arkansas,
Kansas, Oklahoma, Iowa, Kentucky, Florida, and Pennsylvania) in suing
New York in the U.S. Supreme Court. The 12 states argued that New

% http:/fairvote.org/tracker/?page=27&pressmode=showspecific&showarticle=230.
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York’s decision to use the winner-take-all rule effectively disenfranchised
voters in the 12 plaintiff states. The pleadings are available online,* and
New York’s (defendant) brief is especially pertinent. Despite the fact that
the case was brought under the Court’s original jurisdiction, the Court
declined to hear the case (presumably because of the well-established
constitutional provision that the manner of awarding electoral votes is
exclusively a state decision).

The fact that the 1966 case was initiated by predominantly small
states reflects the political reality (and recognition by the small states)
that each state’s bonus of two electoral votes is an illusory benefit to the
small states in presidential elections. Only one of the 13 smallest states
and only five of the 25 smallest states are battleground states in presi-
dential elections. The political reality is that 12 of the 13 smallest states
are almost totally ignored in presidential elections because they are polit-
ically non-competitive in presidential elections. Six states (Idaho,
Montana, Wyoming, North Dakota, South Dakota, and Alaska) regularly
vote Republican, while six others (Rhode Island, Delaware, Hawaii,
Vermont, Maine, and the District of Columbia) regularly vote Democratic.
These 12 jurisdictions together contain 11 million people. Because of the
two-electoral-vote bonus that each state receives, these 12 non-competi-
tive small states have 40 electoral votes. However, Ohio has 11 million
people and has “only” 20 electoral votes. The 11 million people in Ohio
are the center of attention in presidential campaigns, whereas the 11 mil-
lion people in the 12 non-competitive small states are irrelevant. In the
real world of presidential politics, 20 electoral votes in a battleground
state are far more important than 40 electoral votes in spectator states.
Nationwide election of the President would make each voter in the 12
smallest states as important as an Ohio voter.

Under the National Popular Vote compact, every voter throughout
the United States would be equal. The votes from all 50 states and the
District of Columbia would be added together to determine the national
popular vote winner. Then, the presidential candidate who receives the
most popular votes in all 50 states and the District of Columbia would be
guaranteed enough votes in the Electoral College to be elected President
by the Electoral College.

% http://www.nationalpopularvote.com/pages/misc/de_lawsuit.php.
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The question of congressional consent is discussed in greater detail
in chapter 5 of this book.

10.16 MYTH ABOUT THE DISTRICT OF COLUMBIA

10.16.1 MYTH: The National Popular Vote bill would permit the
District of Columbia to vote for President, even though it is
not a state.

The District of Columbia has had the vote for President since ratification

of the 23rd Amendment in 1961.

The 23rd Amendment specifies that presidential electors represent-
ing the District of Columbia

“shall be considered, for the purposes of the election of
President and Vice President, to be electors appointed by a
state.”

Accordingly, the National Popular Vote bill treats the District of
Columbia in the same manner as a state for the purposes of presidential
elections.

10.17 MYTHS ABOUT THE 14TH AMENDMENT

10.17.1 MYTH: The Privileges and Immunities Clause of the 14th

Amendment precludes the National Popular Vote compact.
The Privileges and Immunities Clause of the 14th Amendment (ratified in
1867) states:

“No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States.”

The Privileges and Immunities Clause gives each citizen the same
protection against abridgments by state governments as each citizen
already possessed relative to abridgments by the federal government.

The National Popular Vote bill does not abridge any existing consti-
tutional privilege or immunity. In particular, the people have no federal
right to vote for President.”” The people acquired the vote for President as
aresult of the enactment by state legislatures of state laws, on a state-by-
state basis. In the nation’s first presidential election in 1789, only five

97 Even if there were a federal right to vote for President, the National Popular Vote bill
would do nothing to abridge that right.
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states permitted the people a vote for presidential electors. Indeed, at the
time when the 14th Amendment was ratified (1867), state legislatures still
occasionally appointed presidential electors themselves, without a vote
by the people (e.g., in 1860, 1868, and then for the last time in 1876). As
the U.S. Supreme Court stated in the 1893 case of McPherson v. Blacker:

“The constitution does not provide that the appointment of
electors shall be by popular vote, nor that the electors shall be
voted for upon a general ticket [i.e., what is now called the
‘winner-take-all’ rule], nor that the majority of those who exer-
cise the elective franchise can alone choose the electors.””

10.17.2 MYTH: Section 2 of the 14th Amendment precludes the
National Popular Vote compact.
Section 2 of the 14th Amendment says:

“Representatives shall be apportioned among the several
States according to their respective numbers, counting the
whole number of persons in each State, excluding Indians not
taxed. But when the right to vote at any election for the
choice of electors for President and Vice President of the
United States, Representatives in Congress, the Executive
and Judicial officers of a State, or the members of the
Legislature thereof, is denied to any of the male inhabitants of
such State, being twenty-one years of age, and citizens of the
United States, or in any way abridged, except for participa-
tion in rebellion, or other crime, the basis of representation
therein shall be reduced in the proportion which the number
of such male citizens shall bear to the whole number of male
citizens twenty-one years of age in such State. [Emphasis
added]

Section 2 of the 14th Amendment provides a remedy in the form of
reduced congressional representation if any person’s right to vote is
denied or abridged by any state.

The National Popular Vote bill does not deny or abridge any person’s
right to vote for any other office. Section 2 manifestly does not preclude
a national popular vote for President.

% McPherson v. Blacker. 146 U.S. 1 at 27. 1892.
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Note also that section 2 does not give the voters the right to vote for
President. At the time when the 14th Amendment was ratified (1867),
some state legislatures were still appointing presidential electors them-
selves, without a vote by the people (e.g., in 1860 in South Carolina, 1868
in Florida, and 1876 in Colorado). The congressional act providing for
Colorado’s statehood in 1876 specifically mentioned that the Colorado
legislature could appoint the state’s presidential electors for the 1876
election. Thus, there were examples of state legislatures appointing pres-
idential electors before, during, and after the time when the 14th
Amendment was debated and ratified. As the U.S. Supreme Court stated
in the 1893 case of McPherson v. Blacker:

“The constitution does not provide that the appointment of
electors shall be by popular vote, nor that the electors shall be
voted for upon a general ticket [i.e., what is now called the
‘winner-take-all’ rule], nor that the majority of those who exer-
cise the elective franchise can alone choose the electors.””

10.17.3 MYTH: The Due Process Clause of the 14th Amendment
precludes the National Popular Vote compact.
The Due Process Clause of the 14th Amendment says:

... nor shall any State deprive any person of life, liberty, or
property, without due process of law ...”

The National Popular Vote bill does not deny any person of life, lib-
erty, or property. Voting for President is not a “liberty” granted by the U.S.
Constitution, and it certainly is not “life” or “property.”

10.17.4 MYTH: The Equal Protection Clause of the 14th
Amendment precludes the National Popular Vote compact.
The Equal Protection Clause of the 14th Amendment says:

“no state [shall] deny to any person within its jurisdiction
the equal protection of the laws” [Emphasis added]

Some have argued that it is not permissible, under the Equal
Protection Clause, for some states to close their polls at 6:00 p.m. while
others close at 9:00 p.m; for some states to conduct their election entire-
ly by mail while other states conduct their (non-absentee) voting at the

% McPherson v. Blacker. 146 U.S. 1 at 27. 1892.
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polls; and for some states to permit violent felons to vote while others
prohibit it (absent a pardon). However, the U.S. Constitution does not
require that the election laws of all 50 states be identical in virtually every
respect. In particular, the Equal Protection Clause of the 14th
Amendment only restricts a given state in the manner in which it treats
persons “within its jurisdiction.” The Equal Protection Clause imposes no
obligation on a given state concerning a “person” in another state who is
not “within its [the first state’s] jurisdiction.” State election laws are not
identical now, nor is there anything in the National Popular Vote compact
that would force them to become identical. Indeed, the U.S. Constitution
permits diversity of election laws among the states because it explicitly
gives the states control over the conduct of presidential elections (article
II) as well as congressional elections (article I). The fact is that the
Founding Fathers intended, and the U.S. Constitution permits, states to
conduct elections in diverse ways.

The National Popular Vote bill does not violate the Equal Protection
Clause of the 14th Amendment.

10.18 MYTHS ABOUT THE VOTING RIGHTS ACT

10.18.1 MYTH: Section 2 of the Voting Rights Act precludes the
National Popular Vote compact.

The purpose of the Voting Rights Act is to guarantee voting equality
throughout the United States (particularly in relation to racial minorities
that historically suffered discrimination in certain states or areas).
Section 2 of the Act prohibits the denial or abridgment of the right to
vote. Section 5 requires certain states (that historically violated the right
to vote) to obtain advance approval for proposed changes in their state
election laws to ensure that they do not have a discriminatory purpose
or effect. The advance approval can be in the form of a favorable
declaratory judgment from the U.S. District Court for the District of
Columbia or pre-clearance by the U.S. Department of Justice (the more
commonly chosen path).

The National Popular Vote bill manifestly would make every person’s
vote for President equal throughout the United States in an election to fill
a single office (the Presidency). It is entirely consistent with the goal of
the Voting Rights Act.

There have been court cases under the Voting Rights Act concerning
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contemplated changes in voting methods for various representative leg-
islative bodies (e.g, city councils, county boards). However, these cases
do not bear on elections to fill a single office (i.e., the Presidency).

In Butts v. City of New York, the United States Court of Appeals for
the Second Circuit addressed the question whether the Act applies to a
run-off election for the single office of mayor, council president, or city
comptroller in a New York City primary election. The court opined:

“We cannot...take the concept of a class’s impaired opportu-
nity for equal representation and uncritically transfer it from
the context of elections for multi-member bodies to that of
elections for single-member officers.”'®

The court also stated:
“There is no such thing as a ‘share’ of a single member office.”
The court then added:

“It suffices to rule in this case that a run-off election require-
ment in such an election does not deny any class an opportu-
nity for equality representation and therefore cannot violate
the Act.”

In Dillard v. Crenshaw County, the Eleventh Circuit addressed the
question of whether the at-large elected chairperson of the Crenshaw
County, Alabama Commission is a single-member office. The office’s
duties are primarily administrative and executive, but also include pre-
siding over meetings of the commissioners and voting to break a tie. The
court stated that it was unsatisfied that

“The chairperson will be sufficiently uninfluential in the
activities initiated and in the decisions made by the commis-
sion proper to be evaluated as a single-member office.”"

The case was remanded to the U.S. District Court for either “a reaf-
firmation of the rotating chairperson system” or approval of an alterna-
tive proposal preserving “the elected integrity of the body of associate
commissioners.”

190 Butts v. City of New York, 779 F.2d 141 at 148 (1985).
9 Dillard v. Crenshaw County, 831 F.2d 246 at 253 (11th Cir.1987).
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In 1989, in Southern Leadership Conference v. Siegelman,'” the U.S.
District Court for the Middle District of Alabama distinguished between
election of a single judge to a one-judge court and the election of multi-
ple judges to a single Alabama circuit court or judicial court.
Preclearance was required when more than one judge was to be elected,
but not when one judge was to be elected.

In any event, those who argue that section 2 of the Voting Rights Act
precludes the National Popular Vote compact do, however, concede that
congressional consent to the National Popular Vote compact would elim-
inate the basis for any litigation under section 2.

10.18.2 MYTH: Racial minorities would be disadvantaged by a
national popular vote.
In fact, the opposite is the case. The current state-by-state winner-take-
all system of electing the President (i.e., awarding all of a state’s elec-
toral votes to the presidential candidate who receives the most popular
vote in each separate state) is disadvantageous to racial minorities.
As FairVote’s Presidential Election Inequality report points out:

“In the 1976 presidential election, 73% of African Americans
were in a classic swing voter position; they lived in highly
competitive states (where the partisanship is 47.5%-52.5%) in
which African Americans made up at least 5% of the popula-
tion. By 2000, that percentage of potential swing voters
declined to 24%. In 2004, it fell to just 17%.”'*

The current system of electing the President diminishes the political
value of every vote in two-thirds of the states. The cause of this dimin-
ishment is the state-by-state winner-take-all rule. Presidential candidates
have no reason to poll, visit, advertise, organize, or pay attention to the
concerns of states where they are safely ahead or hopelessly behind.
Candidates concentrate their attention on a small handful of closely
divided battleground states. In 2004, candidates concentrated over two-
thirds of their money and campaign visits in just five states; over 80% in
nine states; and over 99% of their money in just 16 states. As early as the
spring of 2008, both major political parties acknowledged that there

193 Southern Leadership Conference v. Siegelman, 714 F. Supp. 511 at 518 (M.d. Ala.,1989).

14 Fair Vote. Presidential Elections Inequality: The Electoral College in the 21st Century.
http://www.fairvote.org/media/perp/presidentialinequality.pdf.
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would be only 14 battleground states in 2008 (involving only 166 of the
538 electoral votes).'” In 2008, candidates concentrated over two-thirds
of their campaign events and ad money in just six states, and 98% in just
15 states.” In other words, except for fund-raising, two-thirds of the
states were ignored under the current system of electing the President in
the 2008 election. Washington Post columnist David Broder accurately
(albeit undiplomatically) referred to the 36 non-battleground states as
“unimportant” “throwaway” states.'””

” «

10.19 MYTHS ABOUT ADMINISTRATIVE OR FISCAL IMPACT
10.19.1 MYTH: The National Popular Vote compact would be costly.

The National Popular Vote bill would not impose any fiscal burden on
any state because voting in the presidential election inside each state
would be conducted in the same manner as it is today. The only differ-
ence is that each state’s chief elections officer would use the popular
vote total from all 50 states and the District of Columbia (instead of the
statewide popular vote total from his or her own state) to ascertain
which slate of presidential elector candidates will cast the state’s elec-
toral votes.

10.19.2 MYTH: The National Popular Vote compact would compli-
cate the work of local election officials.

The mechanics for counting and tallying votes at the local, county, and

state levels would be the same as they are now in presidential elections.

10.19.3 MYTH: The National Popular Vote compact would compli-
cate the work of the state’s chief election official.

The National Popular Vote bill would not impose administrative burden
on any state because the voting by the people in the presidential election
inside the state would be conducted in the same manner as it is now. The
only difference is that the statewide official responsible for certifying the
election of presidential electors would refer to the popular vote total
from all 50 states and the District of Columbia (instead of the statewide
popular vote total from his own state) to ascertain which slate of presi-
dential elector candidates will cast the state’s electoral votes.

105 «Already, Obama and McCain Map Fail Strategies.” New York Times, May 11, 2008.
196 http://fairvote.org/tracker/?page=27&pressmode=showspecific&showarticle=230.
97 Washington Post. May 7, 2008.
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It is important to note that neither the current system nor the
National Popular Vote compact permits any state to become involved in
judging the election returns of other states. Existing federal law (the “safe
harbor” provision in section 5 of title 3 of the United States Code) speci-
fies that a state’s “final determination” of its presidential election returns
is “conclusive” (if done in a timely manner and in accordance with laws
that existed prior to Election Day).

The National Popular Vote compact is patterned directly after the
existing federal “safe harbor” provision and would require each state to
treat as “conclusive” each other state’s “final determination” of its vote
for President. No state has any power to examine or judge the presiden-
tial election returns of any other state under the National Popular Vote
compact.

10.20 MYTHS ABOUT THE MECHANICS OF A NATIONAL POPULAR VOTE

10.20.1 MYTH: There is no official count of the national popular vote.
It is sometimes asserted that there is no official national vote count for
President and, therefore, the National Popular Vote bill would be impossi-
ble to implement. Contrary to this assertion, existing federal law (section
6 of Title 3 of the United States Code) requires that an official count of the
popular vote from each state be certified and sent to various federal offi-
cials in the form of a “certificate of ascertainment.” Appendices E, F, G, H,
and I of this book show the certificates of ascertainment from several
states. The certificates of ascertainment from all 50 states and the District
of Columbia are available on line for the 2000 and 2004 elections.'®

10.20.2 MYTH: A single state could frustrate the National Popular

Vote compact by making its election returns a state secret.
National Popular Vote has received several e-mails asking a question
along the following lines:

“Couldn’t just one small swing state, one that loves the
Electoral College and the campaign attention, decide to turn
its popular vote totals into a state secret, thereby ruining the
pact? What'’s to stop a state from choosing to count votes
behind closed doors?”

1% For the 2004 presidential election, see http:/www.archives.gov/federal-register/elec-
toral-college/2004/certificates_of_ascertainment.html.
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Existing federal law (section 6 of Title 3 of the United States Code)
requires each state to certify the number of votes cast for each presiden-
tial elector prior to the meeting of the Electoral College in mid-December.

“It shall be the duty of the executive of each State, as soon as
practicable after the conclusion of the appointment of the
electors in such State by the final ascertainment, under and in
pursuance of the laws of such State providing for such ascer-
tainment, to communicate by registered mail under the seal
of the State to the Archivist of the United States a certificate
of such ascertainment of the electors appointed, setting forth
the names of such electors and the canvass or other ascer-
tainment under the laws of such State of the number of votes
given or cast for each person for whose appointment any and
all votes have been given or cast; and it shall also thereupon
be the duty of the executive of each State to deliver to the
electors of such State, on or before the day on which they are
required by section 7 of this title to meet, six duplicate-origi-
nals of the same certificate under the seal of the State....”®

Appendices E, F, G, H, and I of this book show the certificates of
ascertainment from several states. The certificates of ascertainment from
all 50 states and the District of Columbia are available on-line for the 2000
and 2004 elections."’

Of course, making election returns secret is not within the realm of
the politically possible in the real world. This question assumes that there
is a state in the United States whose legislature, governor, and voters
would permit making election returns secret because of their strong
affection and attachment to the current winner-take-all rule (i.e., award-
ing all of a state’s electoral votes to the candidate who receives the most
votes in the state). In fact, a mere 20% of the public supports the current
state-by-state winner-take-all system (with 10% undecided). Moreover,
there is very little difference in the level of political support for a nation-
al popular vote from state to state. Support for a nationwide election for
President is 74% in Arkansas, 70% in California, 73% in Connecticut, 71%
in Maine, 73% in Massachusetts, 70% in Missouri, 73% in Michigan, 74% in

1% United States Code. Title 3, chapter 1, section 6.

10 http://www.archives.gov/federal-register/electoral-college/2004/certificates_of_
ascertainment.html.
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Rhode Island, 756% in Vermont, and 77% in Washington.""! More than 70%
of the American people have favored a nationwide election for President
since the Gallup poll started asking this question in 1944. The 2007
Washington Post, Kaiser Family Foundation, and Harvard University poll
shows 72% support for direct nationwide election of the President.

10.20.3 MYTH: The Electoral College provides a way to replace a
President-Elect who dies, becomes disabled, or is revealed
to be manifestly unsuitable after the people vote in
November, but before the Electoral College meets in
December.

Daniel H. Lowenstein points out that the Electoral College provides a

way to replace a President-Elect who dies, becomes disabled, or is

revealed to be manifestly unsuitable'* after the people vote in

November, but before the Electoral College meets in December.

Lowenstein calls this

“what might some day turn out to be the Electoral College’s
greatest benefit.”'*

Lowenstein continues:

“What is needed for such problems is a political solution. And
the Electoral College is ideal for the purpose. The decision
would be made by people in each state selected for their loy-
alty to the presidential winner. Therefore, abuse of the system
to pull off a coup d’etat would be pretty much out of the ques-
tion. But in a situation in which the death, disability or mani-
fest unsuitability plainly existed, the group would be

11 These polls (and many others) are available on National Popular Vote’s web site at
http://www.nationalpopularvote.com/pages/polls.php#2007WPKHU.

112 A5 examples of “unsuitability,” Lowenstein hypothesizes the occurrence, after Election
Day in November, of three scandals that recently occurred just before Election Day.
The examples include the ethical scandal involving former New Jersey Senator Robert
Torricelli in 2002 that occurred shortly before Election Day, the indictment of a Texas
congressional nominee in 2006, and a sexual scandal involving a Florida congressional
nominee in 2006. The revelation that a President-Elect was the “Manchurian candidate”
would be another example.

13 Debate entitled “Should We Dispense with the Electoral College?” sponsored by
PENNumbra (University of Pennsylvania Law Review) available at http:/www.
pennumbra.com/debates/pdfs/electoral_college.pdf.
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amenable to a party decision, which seems to me the best
solution.”*

The National Popular Vote bill does not abolish the Electoral College.
It reforms the method of choosing the presidential electors so that they
reflect the choice of all the people of the United States, instead of the
choice of the people on a state-by-state basis using the winner-take-all
rule. In the hypothesized scenario, the presidential electors would be
available to vote for a replacement (presumably the winning party’s vice-
presidential nominee) under either the National Popular Vote bill or the
current system.

10.21 MYTHS ABOUT CONGRESSIONAL OR PROPORTIONAL
ALLOCATION OF ELECTORAL VOTES

10.21.1 MYTH: It would be better to allocate electoral votes by
congressional district.

Allocating electoral votes by congressional district would increase (not

decrease) the number of Americans who are ignored in presidential elec-

tions. District allocation would not accurately reflect the nationwide

popular vote. District allocation would not make every vote equal. It

would make a bad system even worse.

Under the congressional-district approach (as currently used in
Maine and Nebraska), the voters elect two presidential electors statewide
and one presidential elector for each of a state’s congressional districts.

As to competitiveness, in the 2000 presidential election, there were
only 55 congressional districts (out of 435 districts) in which the differ-
ence between George W. Bush and Al Gore was 4% or less in the district.
Similarly, in 2004, there were only 42 congressional districts in which the
difference between George W. Bush and John Kerry was 4% or less in the
district. That is, only about a tenth of the population of the country lives
in a congressional district that is competitive in presidential elections. In
contrast, about a third of the country’s population currently lives in a
state that is competitive in presidential elections. One reason why the
congressional-district approach is so much less competitive than the
existing statewide winner-take-all approach is that congressional districts

4 Debate entitled “Should We Dispense with the Electoral College?” sponsored by
PENNumbra (University of Pennsylvania Law Review) available at http://www.
pennumbra.com/debates/pdfs/electoral_college.pdf



456 | Chapter 10

are often gerrymandered in favor of one party or the other in many states.
Also, in many states, congressional districts are gerrymandered on a
bipartisan basis so that most districts are strongly partisan (thus protect-
ing incumbents of both parties). If electoral votes were allocated by con-
gressional district, state legislatures would have even greater incentives
than they now do to gerrymander districts.

As to accurately reflecting the nationwide popular vote, a second-
place candidate could easily win the Presidency under the congressional-
district approach. If the congressional-district approach had been applied
to the results of the 2000 presidential election, then Bush would have
received 288 electoral votes (563.3% of the total number of electoral
votes), and Gore would have received 250 electoral votes (46.5% of the
total). That is, the congressional-district approach would have given Bush
a 6.8% lead in electoral votes over Gore in 2000. Nationwide, Gore
received 50,992,335 popular votes (50.2% of the two-party popular vote),
whereas Bush received 50,455,156 (49.7% of the two-party popular vote).
Under the existing system, Bush received 271 electoral votes in 2000
(60.4% of the total number of electoral votes)—a 0.8% lead in electoral
votes over Gore. In summary, the congressional-district approach would
have been even less accurate than the existing statewide winner-take-all
system in terms of reflecting the will of the voters.

In the 2004 presidential election, George W. Bush carried 255 (569%) of
the 435 congressional districts, whereas John Kerry carried 180. Bush
also carried 31 (61%) of the 51 jurisdictions entitled to appoint presiden-
tial electors. If the congressional-district approach had been in place
nationwide for the 2004 presidential election, Bush would have won 317
(69%) of the 538 electoral votes in an election in which he received 51.5%
of the two-party popular vote.

As to making every vote equal, there is a wide disparity in the num-
ber of votes cast in various congressional districts. For example,
Wyoming (with a population of 453,688 in 1990) and Montana (with a pop-
ulation of 799,065 in 1990) each had one member in the House of
Representatives (and hence three electoral votes). In many states, there
is a three-to-one disparity in the number of votes cast in particular dis-
tricts (due to factors including population changes since the last federal
census and the level of turnout).

The congressional-district approach could be implemented in two
ways. First, an individual state could decide to allocate its electoral votes
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in this manner (as Maine and Nebraska currently do). Second, a federal
constitutional amendment could be adopted to implement the system on
a nationwide basis. Of course, passing a constitutional amendment
requires an enormous head of steam at the beginning of the process (i.e.,
getting a two-thirds vote in both houses of Congress). There have been
only 17 amendments since ratification of the Bill of Rights. The last time
that Congress successfully launched a federal constitutional amendment
(voting by 18-year-olds) was in 1971.

There is a prohibitive, additional political impediment associated
with the adoption of the congressional-district approach on a piecemeal
basis by individual states. In 1800, Thomas Jefferson argued that Virginia
should switch from its then-existing district system of electing presiden-
tial electors to the statewide winner-take-all system because of the polit-
ical disadvantage suffered by states that divided their electoral votes by
districts in a political environment in which other states use the winner-
take-all approach:

“while 10. states chuse either by their legislatures or by a gen-
eral ticket [winner-take-all], it is folly & worse than folly for
the other 6. not to do it.”""** [Spelling and punctuation as per
original]

Indeed, the now-prevailing statewide winner-take-all system became
entrenched in the political landscape in the 1830s precisely because divid-
ing a state’s electoral votes diminishes the state’s political influence rela-
tive to states employing the statewide winner-take-all approach.

The “folly” of individual states adopting the congressional-district
approach on a piecemeal basis is shown by the fact that there were only
55 congressional districts in which the difference between George W.
Bush and Al Gore was 4% or less in the 2000 presidential election.
Suppose that as many as 48 or 49 states were to allocate electoral votes
by district, but that one or two large, closely divided battleground states
did not. The one or two state(s) retaining the winner-take-all system
would immediately become the only state(s) that would matter in presi-
dential politics. Thus, if states were to start adopting the congressional-

15 The January 12, 1800 letter is discussed in greater detail and quoted in its entirety in
section 2.2.3. Ford, Paul Leicester. 1905. The Works of Thomas Jefferson. New York: G.
P. Putnam’s Sons. 9:90.
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district approach on a piecemeal basis, each state adopting the approach
would increase the influence of the remaining winner-take-all states and
thereby decrease the chance that the remaining states would adopt that
approach. A state-by-state process of adopting the congressional-district
approach would bring itself to a halt.

For more details, see sections 3.3 and 4.2 of this book.

10.21.2 MYTH: It would be better to allocate electoral votes
proportionally.

A system in which electoral votes are divided proportionally by state

would not accurately reflect the nationwide popular vote and would not

make every vote equal.

Every vote would not be equal under the proportional approach. The
proportional approach would disadvantage certain states in relation to
other states. For example, Montana and Wyoming each have one con-
gressman and three electoral votes. However, Montana has almost three
times as many people as Wyoming. The proportional approach would dis-
advantage fast-growing states because electoral votes are only redistrib-
uted among the states after each federal census. The proportional
approach would penalize states with high voter turnout (e.g., Oregon).

Moreover, the fractional proportional allocation approach does not
ensure election of the winner of the nationwide popular vote. In 2000, for
example, it would have resulted in the election of the second-place can-
didate.

The proportional approach could be implemented in two ways. First,
an individual state could decide to allocate its electoral votes in this man-
ner. For example, Colorado voters considered a ballot initiative to do this
in 2004 (but rejected it by a 2-to-1 margin). Second, a federal constitution-
al amendment could be adopted to implement the system on a nationwide
basis. There are significant differences between the two approaches.

If a federal constitutional amendment were adopted along the lines of
proposals that have been introduced in Congress previously, the electoral
votes of each state and the District of Columbia would be divided pro-
portionally according to the percentage of votes (carried out to three dec-
imal places) received in that state by each presidential slate. Such a sys-
tem would not accurately reflect the nationwide popular vote and would
not make every vote equal; however, it would make voters relevant in all
50 states and the District of Columbia.
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If, on the other hand, individual states were to adopt the proportion-
al system on a piecemeal basis, the electoral votes would necessarily be
rounded off to the nearest whole number. A presidential elector is, after
all, a person, and a person’s vote cannot be divided into fractions. Absent
a constitutional amendment, there is no way for an individual state to
introduce fractional voting into the Electoral College. This rounding-off
has counter-intuitive effects. In particular, there would be even fewer bat-
tleground states under this system than under the current system. This
counter-intuitive result comes from the rounding-off to whole numbers.
States have an average of only 11 electoral votes (and, in fact, two-thirds
of the states have fewer than 11). Thus, one electoral vote would corre-
spond to 9% of the popular vote in a state with 11 electoral votes. One
electoral vote would correspond to 33% of the popular vote in a state with
three electoral votes. Campaigning is rarely capable of shifting more than
8% of the vote during a typical presidential campaign. Thus, the only bat-
tleground states would be those where popular sentiment in the state for-
tuitously hovers right at the boundary where one electoral vote might be
shifted. The vast majority of the states would not be poised anywhere
near the boundary point. Thus, presidential campaigns would ignore
them. In the states hovering right at the boundary, the only “battle” in
these states would be for one electoral vote. That is, the proportional sys-
tem would be, in effect, a “winner-take-one” system. Among the 50 states
and the District of Columbia, California is the only jurisdiction where as
many as two electoral votes might be in play under the proportional
approach.

The whole-number proportional approach does not accurately reflect
the nationwide popular vote and does not ensure election of the winner
of the nationwide popular vote. If the whole-number proportional
approach had been in use throughout the country in the 2000 presidential
election, it would not have awarded the most electoral votes to the can-
didate receiving the most popular votes nationwide. Instead, the result
would have been a tie of 269-269 in the electoral vote, even though Al
Gore led by 537,179 popular votes across the nation.

There is a prohibitive, additional political impediment associated
with the adoption of the proportional approach on a piecemeal basis by
individual states. Any state that enacts the proportional approach on its
own would reduce its own influence. This was the most telling argument
that caused Colorado voters to agree with Republican Governor Owens
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and to reject this proposal in November 2004 by a two-to-one margin. This
inherent defect cannot be remedied unless all 50 states simultaneously
enact the proportional approach (as would be the case with a constitu-
tional amendment). This inherent defect could not be remedied if, for
example, 10, 20, 30, or even 40 states were to enact the proportional sys-
tem on a piecemeal basis. Suppose that as many as 48 or 49 states were
to allocate electoral votes proportionally, but that one or two large, close-
ly divided battleground winner-take-all states did not. The one or two
state(s) continuing to use the winner-take-all system would immediately
become the only state(s) that would matter in presidential politics. Thus,
if states were to start adopting the proportional approach on a piecemeal
basis, each additional state adopting the approach would increase the
influence of the remaining winner-take-all states and thereby would
decrease the chance that the remaining states would adopt the approach.
A state-by-state process of adopting the proportional approach would
bring itself to a halt.
For more details, see chapter 4 of this book.

10.22 MYTH THAT THE ELECTORAL COLLEGE PRODUCES GOOD
PRESIDENTS

10.22.1 MYTH: The Electoral College produces good Presidents.
Daniel H. Lowenstein has argued that there are “11 good reasons”* not
to change the Electoral College:

“The Electoral College produces good presidents.... The
Electoral College has produced Washington, Jefferson,
Jackson, Lincoln, Cleveland, Theodore Roosevelt, Wilson,
Franklin Roosevelt, Truman, Eisenhower, and Reagan.”*""

Although these 11 Presidents were indeed distinguished, Lowenstein
does not offer any argument connecting the ascension of these 11 indi-
viduals to the Presidency and the winner-take-all rule (i.e., awarding all of
a state’s electoral votes to the candidate who receives the most votes in
the state). Moreover, he does not offer any argument as to why these

16 panel discussion at the Commonwealth Club in San Francisco on October 24, 2008.
7 Debate entitled “Should We Dispense with the Electoral College?” sponsored by

PENNumbra (University of Pennsylvania Law Review) available at http://www.
pennumbra.com/debates/pdfs/electoral_college.pdf.
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same talented individuals (or other equally talented individuals) could
not have risen to the Presidency without the winner-take-all rule. How,
for example, was the winner-take-all rule essential to the emergence of,
say, Eisenhower or Reagan?

Lowenstein includes two Presidents on his list who were defeated in
the Electoral College by a candidate who received fewer popular votes
nationwide, namely Andrew Jackson in 1824 and Grover Cleveland in
1888. Why does Lowenstein credit the Electoral College with success
when it elected Jackson in 1828 and Cleveland in 1892, but not acknowl-
edge the failure of the Electoral College when it rejected Jackson in 1824
and Cleveland in 18887

Moreover, Lowenstein includes three Presidents on his list who were
elected before the era when the winner-take-all rule became widespread.
Only three states used the winner-take-all rule when George Washington
was elected in 1789 and 1792," and only one state used it when Thomas
Jefferson was elected in 1800."*

Lowenstein also credits the winner-take-all rule for producing
Theodore Roosevelt and Harry Truman, even though they each ascended
to the Presidency on the death of their predecessor.

Tellingly, Lowenstein’s list of 11 Presidents fails to account for the 32
remaining Presidents, including those who were exceedingly corrupt
(e.g., Harding, Grant) and those who were mediocre and thoroughly for-
gettable.

118 ] owenstein includes Thomas Jefferson on his list even though the Electoral College
defeated Jefferson in 1796.

19 New Hampshire, Maryland, and Pennsylvania used the winner-take-all rule in the
nation’s first presidential election (1789) and in the second (1792).

120 Only Virginia used the winner-take-all rule in the 1800 election. The legislatures of New
Hampshire and Pennsylvania directly appointed presidential electors in 1800, and
Maryland switched to a district system in 1796.
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