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DRAFT EUROPEAN PARLIAMENT LEGISLATIVE RESOLUTION

on the proposal for a regulation of the European Parliament and of the Council
amending Regulation (EC) No 1060/2009 on credit rating agencies
(COM(2011)0747 — C7-0420/2011 — 2011/0361(COD))

(Ordinary legislative procedure: first reading)
The European Parliament,

— having regard to the Commission proposal to Parliament and the Council
(COM(2011)0747),

— having regard to Article 294(2) and Article 114 of the Treaty on the Functioning of the
European Union, pursuant to which the Commission submitted the proposal to Parliament
(C7-0420/2011),

— having regard to Article 294(3) of the Treaty on the Functioning of the European Union,

— having regard to the reasoned opinion submitted, within the framework of the Protocol
(No 2) on the application of the principles of subsidiarity and proportionality, by the
Swedish Parliament, asserting that the draft legislative act does not comply with the
principle of subsidiarity,

— having regard to the opinion of the European Central Bank of...",
— having regard to the opinion of the European Economic and Social Committee of ...%,
— having regard to Rule 55 of its Rules of Procedure,

— having regard to the report of the Committee on Economic and Monetary Affairs and the
opinions of the Committee on the Internal Market and Consumer Protection and the
Committee on Legal Affairs (A7-0000/2012),

1. Adopts its position at first reading hereinafter set out;

2. Calls on the Commission to refer the matter to Parliament again if it intends to amend its
proposal substantially or replace it with another text;

3. Instructs its President to forward its position to the Council, the Commission and the
national parliaments.

! Not yet published in the Official Journal.
2 Not yet published in the Official Journal.
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Amendment 1

Proposal for a regulation — amending act
Recital 4

Text proposed by the Commission

(4) The relevance of rating outlooks for
investors and issuers and their effects on
markets are comparable to the relevance
and effects of credit ratings. Therefore, all
the requirements of Regulation (EC) No
1060/2009 which aim at ensuring that
rating actions are free from conflicts of
interest, accurate and transparent should
also apply to rating outlooks. According to
current supervisory practice a number of
requirements of the Regulation apply to
rating outlooks. This Regulation introduces
a definition of rating outlooks and clarifies
which specific provisions apply to such
outlooks. This should clarify the rules and
provide legal certainty. The definition of
rating outlooks according to this
Regulation should also encompass
opinions regarding the likely direction of a
credit rating in the short term, commonly
referred to as credit watches.

Amendment 2

Proposal for a regulation — amending act
Recital 6

Text proposed by the Commission

(6) Regulation (EC) No 1060/2009 already
provided a first round of measures to

PE480.852v03-00

Amendment

(4) The relevance of rating outlooks for
investors and issuers and their effects on
markets are comparable to the relevance
and effects of credit ratings. Therefore, all
the requirements of Regulation (EC) No
1060/2009 which aim at ensuring that
rating actions are free from conflicts of
interest, accurate and transparent should
also apply to rating outlooks. According to
current supervisory practice a number of
requirements of the Regulation apply to
rating outlooks. This Regulation introduces
a definition of rating outlooks and clarifies
which specific provisions apply to such
outlooks. This should clarify the rules and
provide legal certainty. The definition of
rating outlooks according to this
Regulation should also encompass
opinions regarding the likely direction of a
credit rating in the short term, commonly
referred to as credit watches. The
Commission should adopt draft regulatory
technical standards, developed by ESMA,
in order to include, if needed, other
publications from credit rating agencies
in the activities supervised within the
framework of this Regulation.

Or. en

Amendment

(6) Regulation (EC) No 1060/2009 already
provided a first round of measures to
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address the question of independence and
integrity of credit rating agencies and their
credit rating activities. The objectives of
guaranteeing the independence of credit
rating agencies and of identifying,
managing and, to the extent possible,
avoiding any conflict of interest that could
arise were already underlying several
provisions of that Regulation in 2009.
Whilst providing a sound basis, the
existing rules do not appear to have had a
sufficient impact in this regard. Credit
rating agencies still are not perceived as
sufficiently independent actors. The
selection and remuneration of the credit
rating agency by the rated entity (issuer-
pays model) engenders inherent conflicts
of interest, which are insufficiently
addressed by the existing rules. Under this
model, there are incentives for credit rating
agencies to issue complacency ratings on
the issuer in order to secure a long-standing
business relationship guaranteeing
revenues or in order to secure additional
work and revenues. Moreover,
relationships between the shareholders of
credit rating agencies and the rated entities
may cause conflicts of interest which are
not sufficiently dealt with by the existing
rules. As a result, credit ratings issued
under the issuer-pays model may be
perceived as the credit ratings that suit the
issuer rather than the credit ratings needed
by the investor. Without prejudice to the
conclusions of the report to be submitted
by the Commission on the issuer-pays
model by December 2012 pursuant to
Article 39(1) of Regulation (EC) No
1060/2009, it is essential to reinforce the
conditions of independence applying to
credit rating agencies in order to increase
the level of credibility of credit ratings
issued under the issuer-pays model.
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avoiding any conflict of interest that could
arise were already underlying several
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existing rules do not appear to have had a
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sufficiently independent actors. The
selection and remuneration of the credit
rating agency by the rated entity (issuer-
pays model) engenders inherent conflicts
of interest, which are insufficiently
addressed by the existing rules. Under this
model, there are incentives for credit rating
agencies to issue complacency ratings on
the issuer in order to secure a long-standing
business relationship guaranteeing
revenues or in order to secure additional
work and revenues. Moreover,
relationships between the shareholders of
credit rating agencies and the rated entities
may cause conflicts of interest which are
not sufficiently dealt with by the existing
rules. As a result, credit ratings issued
under the issuer-pays model may be
perceived as the credit ratings that suit the
issuer rather than the credit ratings needed
by the investor. Without prejudice to the
conclusions of the report to be submitted
by the Commission on the issuer-pays
model by December 2012 pursuant to
Article 39(1) of Regulation (EC) No
1060/2009, it is essential to reinforce the
conditions of independence applying to
credit rating agencies in order to increase
the level of credibility of credit ratings
issued under the issuer-pays model. To this
end, ESMA should work on possible
alternative models of payment to ensure
that the selection and the remuneration of
the credit rating agency is fully

PE480.852v03-00

EN



independent of the rated entity.

Or. en

Amendment 3

Proposal for a regulation — amending act
Recital 7 a (new)

Text proposed by the Commission Amendment

(7a) To enhance competition among
credit rating agencies, for each of the
following rating areas, a threshold should
be established beyond which credit rating
agencies would be prohibited from
increasing their coverage of solicited
ratings. First, for the banking, insurance
and corporate rating areas, the maximum
percentage of solicited ratings of each of
the three asset classes should be set at up
to 25 % of the market in terms of notional
amount. Second, for structured financed
products, the maximum percentage of
solicited ratings should be set at 25 % of
the market in terms of notional amount.
The reason for the 25 % threshold is
twofold: on the one hand, no credit rating
agency would rate a majority of bond
issuers/bond issues for a specific asset
class; on the other, since bond issuers are
usually rated by two credit rating
agencies, such a measure would enable
more credit rating agencies to assign up to
25 % of bond issuers or issues of a
specific asset class.

Or. en
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Amendment 4

Proposal for a regulation — amending act
Recital 13

Text proposed by the Commission

(13) The independence of a credit rating
agency vis-a-vis a rated entity is also
affected by possible conflict of interests of
any of its significant shareholders with the
rated entity: A shareholder of a credit
rating agency could be a member of the
administrative or supervisory board of a
rated entity or a related third party. The
rules of Regulation (EC) No 1060/2009
addressed this type of situation only as
regards the conflicts of interest caused by
rating analysts, persons approving the
credit ratings or other employees of the
credit rating agency. The Regulation was,
however, silent as regards potential
conflicts of interest caused by shareholders
or members of credit rating agencies. With
a view to enhancing the perception of
independence of credit rating agencies vis-
a-vis the rated entities, it is appropriate to
extend the existing rules applying to
conflicts of interest caused by employees
of the credit rating agencies also to those
caused by shareholders or members
holding a significant position within the
credit rating agency. Hence, the credit
rating agency should abstain from issuing
credit ratings, or should disclose that the
credit rating may be affected, where a
shareholder or member holding 10% of the
voting rights of that agency is also a
member of the administrative or
supervisory board of the rated entity or has
invested in the rated entity. Moreover,
where a shareholder or member is in a
position to significantly influence the
business activity of the credit rating
agency, that person should not provide
consultancy or advisory services to the
rated entity or a related third party
regarding its corporate or legal structure,

PR\892526EN.doc
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Amendment

(13) The independence of a credit rating
agency vis-a-vis a rated entity is also
affected by possible conflict of interests of
any of its significant shareholders with the
rated entity: A shareholder of a credit
rating agency could be a member of the
administrative or supervisory board of an
entity or a related third party that
requested a rating from the credit rating
agency. The rules of Regulation (EC) No
1060/2009 addressed this type of situation
only as regards the conflicts of interest
caused by rating analysts, persons
approving the credit ratings or other
employees of the credit rating agency. The
Regulation was, however, silent as regards
potential conflicts of interest caused by
shareholders or members of credit rating
agencies. With a view to enhancing the
independence of credit rating agencies vis-
a-vis the rated entities, it is appropriate to
extend the existing rules applying to
conflicts of interest caused by employees
of the credit rating agencies also to those
caused by shareholders or members
holding a significant position within the
credit rating agency. Hence, the credit
rating agency should abstain from issuing
credit ratings where a shareholder or
member holding voting rights of that
agency is also a member of the
administrative or supervisory board of the
rated entity, has invested in the rated entity
or has had a relationship with the rated
entity or a related third party that may
cause a conflict of interest. Moreover,
where a shareholder or member is in a
position to significantly influence the
business activity of the credit rating
agency, that person should not provide
consultancy or advisory services to the
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assets, liabilities or activities.

Amendment 5

Proposal for a regulation — amending act
Recital 15

Text proposed by the Commission

(15) The perception of independence of
credit rating agencies would be particularly
affected should the same shareholders or
members be investing in different credit
rating agencies not belonging to the same
group of credit rating agencies, at least if
this investment reaches a certain size that
could allow these shareholders or
members to exercise a certain influence
on the agency’s business. Therefore, in
order to ensure the independence (and the
perception of independence) of credit
rating agencies, it is appropriate to provide
for stricter rules regarding the relations
between the credit rating agencies and their
shareholders. For this reason, no person
should simultaneously hold a participation
of 5% or more in more than one credit
rating agency, unless the agencies
concerned belong to the same group.

Amendment 6

Proposal for a regulation — amending act
Recital 15 a (new)

Text proposed by the Commission

PE480.852v03-00

rated entity or a related third party
regarding its corporate or legal structure,
assets, liabilities or activities.

Or. en

Amendment

(15) The independence of credit rating
agencies could be particularly affected
should the same shareholders or members
be investing in different credit rating
agencies not belonging to the same group
of credit rating agencies. Therefore, in
order to avoid actual or potential conflicts
of interest and to ensure the independence
of credit rating agencies, it is appropriate to
provide for stricter rules regarding the
relations between the credit rating agencies
and their shareholders. For this reason, a
shareholder or member of a credit rating
agency should not simultaneously invest in
another credit rating agency, unless the
latter belongs to the same group.

Or. en

Amendment

(15a) Possible mergers of registered credit
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Amendment 7

Proposal for a regulation — amending act
Recital 16

Text proposed by the Commission

(16) The objective of ensuring sufficient
independence of credit rating agencies
entails that investors should not hold
simultaneously investments of 5 % or
more in more than one credit rating
agency. Directive 2004/109/EC of the
European Parliament and of the Council
of 15 December 2004 on the
harmonisation of transparency
requirements in relation to information
about issuers whose securities are
admitted to trading on a regulated market
requests that those persons controlling 5%
of the voting rights in a listed company
results should disclose it to the public,
because, inter alia, of the interest for
investors to know about changes in the
voting structure of such company. 5% of
the voting rights is considered therefore to
be a major holding capable of influencing
the voting structure in a company. It is
therefore appropriate to use the 5% level
for the purposes of restricting the

PR\892526EN.doc 11/35

rating agencies, in particular those
involving a large agency, would result in
the reduction of issuers’ choice between
different agencies in the market, and in
the disappearance of competitors. This is
likely to create difficulties for issuers
when they need to appoint one or more
new credit rating agencies. Therefore, it is
appropriate to prohibit credit rating
agencies from investing in other credit
rating agencies and temporarily to
prohibit mergers between large credit
rating agencies and their competitors.

Or. en

Amendment

deleted
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simultaneous investment in more than
one credit rating agency. This measure
cannot be considered disproportionate,
given that all registered credit rating
agencies in the Union are non-listed
undertakings therefore not subject to the
transparency and procedural rules that
apply to listed companies in the EU. Often
unlisted undertakings are governed by
shareholders’ protocols or agreements
and the number of shareholders or
members is usually low. Therefore, even a
minority position in an unlisted credit
rating agency could be influential.
Nevertheless, in order to ensure that
purely economic investments in credit
rating agencies are still possible, this
limitation to simultaneously investments
in more than one credit rating agency
should not be extended to investments
channelled though collective investment
schemes managed by third parties
independent from the investor and not
subject to his or her influence.

Amendment 8

Proposal for a regulation — amending act
Recital 21 a (new)

Text proposed by the Commission

PE480.852v03-00

12/35

Or. en

Amendment

(21a) The use of ratings should not
prompt automatic reactions in the case of
downgrading of debt instruments, whether
such instruments are public or private. In
case of a downgrade of sovereign debt,
local authorities and companies based in
the Member State concerned are
automatically downgraded as well, even if
they are financially sound. Such an
automatic downgrade should not result in
an automatic sale of the title as investors
themselves should assess the issuer.

PR\892526EN.doc



Amendment 9

Proposal for a regulation — amending act
Recital 29 a (new)

Text proposed by the Commission

Amendment 10

Proposal for a regulation — amending act
Recital 32

Text proposed by the Commission

(32) In view of the specificities of
sovereign ratings and in order to reduce the
risk of volatility, it is appropriate to require
credit rating agencies to only publish these
ratings after the close of business of the
trading venues established in the Union
and at least one hour before their opening.

PR\892526EN.doc

Or. en

Amendment

(29a) As regards sovereign debt ratings, it
is important to avoid procyclicality in the
market simply based on the
announcement of a possible revision of
the rating of a Member State. As a
consequence, no rating outlook should be
published with respect to sovereign debt.
In the case of significant factors that
warrant a review, the credit rating agency
concerned should publish a rating setting
out the objective reasons which justify an
update of the rating.

Or. en

Amendment

(32) In view of the specificities of
sovereign ratings and in order to reduce the
risk of volatility, it is appropriate to require
credit rating agencies to only publish these
ratings after the close of business of the
trading venues established in the Union
and at least one hour before their opening.
Moreover, it seems important to reinforce
the rules on the handling of confidential
information. A credit rating agency
should be able to delay the public
disclosure of confidential information
provided that such a delay is not likely to
mislead the public and that the issuer is
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Amendment 11

Proposal for a regulation — amending act
Recital 32 a (new)

Text proposed by the Commission

Amendment 12

Proposal for a regulation — amending act
Recital 32 b (new)

Text proposed by the Commission

PE480.852v03-00
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able in fact to ensure the confidentiality of
that information. The list of persons able
to receive information under the 12-hour
rules should also be limited and clearly
identified by the rated entity.

Or. en

Amendment

(32a) In light of the specificities of
sovereign debt ratings and of their
significant impact not only on the market,
but also on the economy of the Member
State concerned, credit rating agencies
should be prohibited from providing
unsolicited sovereign debt ratings. If a
Member State does not wish to be rated,
investors have at their disposal reliable
documentation on the basis of which to
assess that debt, such as the reports of the
Commission, the European Central Bank
(ECB) and the International Monetary
Fund (IMF).

Or. en

Amendment

(32b) In order to better address the issue
of sovereign debt, the Commission should
submit a report to the European
Parliament and the Council to establish a
fully independent public European Credit

PR\892526EN.doc



Amendment 13

Proposal for a regulation — amending act
Recital 32 ¢ (new)

Text proposed by the Commission

Amendment 14

Proposal for a regulation — amending act
Article 1 — point 1

Regulation (EC) No 1060/2009

Article 1 — subparagraph 1

Text proposed by the Commission

This Regulation introduces a common
regulatory approach in order to enhance the
integrity, transparency, responsibility, good
governance and reliability of credit rating

PR\892526EN.doc

Rating Agency dedicated to assessing the
creditworthiness of Members States’
sovereign debt. That report should
identify whether an existing institution
could perform the task of rating sovereign
debt. The report should include, if
appropriate, a legislative proposal. The
new public European Credit Rating
Agency should be equipped with the
necessary staffing and resources in order
to ensure a high quality of assessment.

Or. en

Amendment

(32c¢) In view of the specificities of
sovereign debt ratings and in order to
avoid a risk of contagion across Member
States, statements announcing revision of
a given group of countries should be
prohibited even if accompanied by
individual country reports.

Or. en

Amendment

This Regulation introduces a common
regulatory approach in order to enhance the
integrity, transparency, responsibility and
good governance of credit rating activities,
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activities, contributing to the quality of
credit ratings issued in the Union, thereby
contributing to the smooth functioning of
the internal market while achieving a high
level of consumer and investor protection.
It lays down conditions for the issuing of
credit ratings and rules on the organisation
and conduct of credit rating agencies,
including their shareholders and members,
to promote credit rating agencies’
independence, the avoidance of conflicts of
interest and the enhancement of consumer
and investor protection.

Amendment 15

Proposal for a regulation — amending act
Article 1 — point 3 — point -a (new)
Regulation (EC) No 1060/2009

Article 3 — paragraph 1 — point a

Text proposed by the Commission

PE480.852v03-00

contributing to the quality of credit ratings
issued in the Union, thereby contributing to
the smooth functioning of the internal
market while achieving a high level of
consumer and investor protection. It lays
down conditions for the issuing of credit
ratings and rules on the organisation and
conduct of credit rating agencies, including
their shareholders and members, to
promote credit rating agencies’
independence, the avoidance of conflicts of
interest and the enhancement of consumer
and investor protection.

Or. en

Amendment

(-a) point (a) is replaced by the following:

“(a) ‘credit rating’ means an information
service provided to investors and
consumers regarding the
creditworthiness of an entity, a debt or
financial obligation, debt security,
preferred share or other financial
instrument, or of an issuer of such a debt
or financial obligation, debt security,
preferred share or other financial
instrument, issued using an established
and defined ranking system of rating
categories and subject to a liability
regime;”

Or. en
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Amendment 16

Proposal for a regulation — amending act
Article 11 — point 3 a (new)

Regulation (EC) No 1060/2009

Article 3 — paragraph 2 a (new)

Text proposed by the Commission

Amendment 17

Proposal for a regulation — amending act
Article 1 — point 3 — point -a a (new)
Regulation (EC) No 1060/2009

Article 3 — paragraph 1 — point e a (new)

Text proposed by the Commission

PR\892526EN.doc

Amendment

(3a) In Article 3, the following paragraph
is added:

2a. ESMA shall submit draft regulatory
technical standards elaborating further,
and adapting if needed, the definition of
credit rating, set out in paragraph 1(a)
and the exceptions set out in paragraph 2,
on the basis of a regular review.

Power is delegated to the Commission to
adopt the regulatory technical standards
referred to in the first subparagraph in
accordance with the procedure laid down
in Articles 10 to 14 of Regulation (EU) No
1095/2010.

Or. en

Amendment

(-aa) the following point is inserted:

“(ea) ‘backup rating analyst’ means a
person with responsibility for supporting
the work of a primary analyst;”

Or. en
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Amendment 18

Proposal for a regulation — amending act
Article 1 — point 3 — point ¢

Regulation (EC) No 1060/2009

Article 3 — paragraph 1 — point w

Text proposed by the Commission

(W) “rating outlook” means an opinion
regarding the likely direction of a credit
rating over the short and medium term.

Amendment 19

Proposal for a regulation — amending act
Article 1 — point 3 — point ¢

Regulation (EC) No 1060/2009

Article 3 — paragraph 1 — point w a (new)

Text proposed by the Commission

Amendment 20

Proposal for a regulation — amending act
Article 1 — point 3 — point c

Regulation (EC) No 1060/2009

Article 3 — paragraph 1 — point w ¢ (new)

Text proposed by the Commission

PE480.852v03-00

Amendment

(W) “rating outlook” means a statement
regarding the likely direction of a credit
rating over the short and medium term,
including credit watch, based on objective
criteria.

Or. en

Amendment

(wa) “unsolicited rating” means a credit
rating that credit rating agencies assign
other than upon the issuer’s request.

Or. en

Amendment

(wc) “accuracy ratio” means the ratio
intended to measure the ability of a CRA
to assign high ratings to issuers that will
not default and low ratings to issuers that

PR\892526EN.doc



Amendment 21

Proposal for a regulation — amending act
Article 1 — point 4 a (new)

Regulation (EC) No 1060/2009

Article 4 a (new)

Text proposed by the Commission

Amendment 22

Proposal for a regulation — amending act
Article 1 — point 6

Regulation (EC) No 1060/2009

Article 5a

Text proposed by the Commission

Article 5a

Over-reliance on credit ratings by financial

PR\892526EN.doc

will default;’

Or. en

Amendment

(4a) The following article is inserted:
“Article 4a
Sovereign debt ratings

1. Where a credit rating agency issues a
sovereign debt rating, the specificity of
that rating and the impact regarding the
financial stability in general shall be duly
taken into account.

2. A Member State may decide not to
allow its sovereign debt to be rated.
Unsolicited sovereign debt ratings shall be
prohibited.

3. Solicited sovereign debt ratings shall
Sfully comply with Article 8(5).”

Or. en

Amendment

Article 5a

Over-reliance on credit ratings by financial

PE480.852v03-00
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institutions

Credit institutions, investment firms,
insurance and reinsurance undertakings,
institutions for occupational retirement
provisions, management and investment
companies, alternative investment fund
managers and central counterparties as
defined in Regulation (EU) No xx/201x of
the European Parliament and of the
Council of xx xxx 201x on OTC
derivatives, central counterparties and trade
repositories shall make their own credit risk
assessment and shall not solely or
mechanistically rely on credit ratings for
assessing the creditworthiness of an entity
or financial instrument. Competent
authorities in charge of supervising these
undertakings shall closely check the
adequacy of undertakings credit
assessment processes.

Amendment 23

Proposal for a regulation — amending act
Article 1 — point 6

Regulation (EC) No 1060/2009

Article 5 ¢ (new)

Text proposed by the Commission

PE480.852v03-00

institutions

Credit institutions, investment firms,
insurance and reinsurance undertakings,
institutions for occupational retirement
provisions, management and investment
companies, alternative investment fund
managers and central counterparties as
defined in Regulation (EU) No xx/201x of
the European Parliament and of the
Council of xx xxx 201x on OTC
derivatives, central counterparties and trade
repositories shall make their own credit risk
assessment and shall not solely rely on
credit ratings for assessing the
creditworthiness of an entity or financial
instrument. Competent authorities in
charge of supervising these undertakings
shall closely check the adequacy of
undertakings’ credit assessment processes.

Or. en

Amendment

Article 5¢

Invalidity of contractual requirements
excessively relying on external ratings in
the management of individual or
collective portfolios

1. Any contractual provision in a
collective or individual portfolio
management product which requires the
choice of securities comprising the
portfolio to be managed and based solely
on external ratings shall be void.

2. Any contractual provision which allows

PR\892526EN.doc



Amendment 24

Proposal for a regulation — amending act
Article 1 — point 6

Regulation (EC) No 1060/2009

Atrticle 5 d (new)

Text proposed by the Commission

PR\892526EN.doc
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a creditor to request early reimbursement
by the issuer of the bonds, with regard to
their natural end, in the case of a
downgrade of the external rating assigned
to the title shall be void.

Or. en
Amendment
Article 5d
Over-reliance on credit ratings in the EU
legislation

Union law shall not refer to credit ratings
for regulatory purposes and all provisions
contained in sectoral legislation that
provide for an obligation to take into
account ratings before investing or
advising others to invest shall be repealed.
By ...*, the Commission shall present a
detailed report to the European
Parliament and Council on the
implementation of this Article in Union
law, including, where appropriate,
legislative proposals. The report shall
provide recommendations on the
development of own rating capacities so
as to avoid automatic procyclical
reactions to changes in ratings.

* OJ: insert date: six months after the
date of entry into force.

Or. en
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Amendment 25

Proposal for a regulation — amending act
Article 1 — point 7 a (new)

Regulation (EC) No 1060/2009

Article 6 — paragraph 3 — introductory part

Text proposed by the Commission Amendment

(7a) In Article 6, the introductory part in
paragraph 3 is replaced by the following:

“3. At the request of a credit rating
agency, ESMA may exempt a credit
rating agency from complying with the
requirements of points 2, 5,6 and 9 of
Section A of Annex I and Article 7(2) and
(4) if the credit rating agency is able to
demonstrate that those requirements are
not proportionate in view of the nature,
scale and complexity of its business and
the nature and range of issue of credit
ratings and that:”

Or. en

Amendment 26

Proposal for a regulation — amending act
Article 1 — point 7 b (new)

Regulation (EC) No 1060/2009

Article 6 — paragraph 3 — point a

Text proposed by the Commission Amendment

(7b) In Article 6(3), point (a) is replaced
by the following:

“(a) the credit rating agency has fewer
than 50 rating analysts;”

Or. en
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Amendment 27

Proposal for a regulation — amending act
Article 1 — point 7 ¢ (new)

Regulation (EC) No 1060/2009

Article 6 — paragraph 3 a (new)

Text proposed by the Commission

Amendment 28

Proposal for a regulation — amending act
Article 1 — point 8
Regulation (EC) No 1060/2009

Article 6a — paragraph 1
Text proposed by the Commission

1. A shareholder or a member of a credit
rating agency holding at least 5% of the
capital or the voting rights in that agency
shall not:

(a) hold 5% or more of the capital of any
other credit rating agency. This
prohibition does not apply to holdings in
diversified collective investment schemes,
including managed funds such as pension
funds or life insurance, provided that the
holdings in diversified collective
investment schemes do not put him or her

PR\892526EN.doc

Amendment

(7¢c) In Article 6, the following paragraph
is added:

“3a. ESMA shall develop guidelines
pursuant to Article 16(a) of Regulation
(EU) No 1095/2010 establishing new
models of payment to ensure that the
selection and the remuneration of credit
rating agencies is fully independent of the
rated entity, pending the conclusions of
the report submitted by the Commission
on the issuer-pays model pursuant to
Article 39(1).”

Or. en

Amendment

1. A shareholder or a member of a credit
rating agency shall not:

(a) be shareholder or member of another
credit rating agency or otherwise have a
direct or indirect ownership interest in
such other credit rating agency;
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in a position to exercise significant
influence on the business activities of
those schemes,

(b) have the right or the power to exercise
5% or more of the voting rights in any
other credit rating agency;

(c) have the right or the power to appoint
or remove members of the administrative,
management or supervisory body of any
other credit rating agency;

(d) be member of the administrative,
management or supervisory body of any
other credit rating agency;

(e) have the power to exercise, or actually
exercise, dominant influence or control
over any other credit rating agency.

Amendment 29

Proposal for a regulation — amending act

Article 1 — point 8
Regulation (EC) No 1060/2009
Atrticle 6a a (new)

Text proposed by the Commission
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(c) have the right or the power to appoint
or remove members of the administrative,
management or supervisory body of any
other credit rating agency;

(d) be member of the administrative,
management or supervisory body of any
other credit rating agency;

(e) have the power to exercise, or actually
exercise, dominant influence or control
over any other credit rating agency.

Or. en

Amendment

Article 6aa

Prohibition of mergers between and
acquisitions of certain credit rating
agencies

A registered credit rating agency which
has generated more than 20 % of the total
annual revenues for credit rating
activities in the Union or which belongs to
a group of rating agencies having
generated such revenue shall not be
allowed to merge with or acquire any
other registered credit rating agency for a
period of 10 years from ...*, unless they
belong to the same group of credit rating
agencies as from ...*.
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Amendment 30

Proposal for a regulation — amending act
Article 1 — point 8
Regulation Regulation (EC) No 1060/2009
Atrticle 6 b a (new)

Text proposed by the Commission

Amendment 31

Proposal for a regulation — amending act
Article 1 — point 9

Regulation (EC) No 1060/2009

Article 7 — paragraph 5 a (new)

Text proposed by the Commission
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* OJ: insert date of entry into force.

Or. en

Amendment

Article 6ba
Maximum percentage of solicited ratings

The maximum percentage of solicited
ratings for each of the asset classes of
banking, insurance and corporate rating
areas shall be set at 25 % of the market in
terms of notional amount.

The maximum percentage of solicited
ratings for structured financed products
shall be set at 25 % of the market in terms
of notional amount.

Or. en

Amendment

5a. For each asset class, a lead rating
analyst and a backup rating analyst shall
not monitor more than eight and ten
issuers, respectively.
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Amendment 32

Proposal for a regulation — amending act
Article 1 — point 10 — point b

Regulation (EC) No 1060/2009

Article 8 — paragraph 5— subparagraph 2 a (new)

Text proposed by the Commission Amendment

Rating outlooks shall not be published
with respect to sovereign debt ratings.
Where significant factors warrant a
review, the credit rating agency shall
publish a rating setting out the objective
reasons which justify an update of the
rating.

Or. en

Amendment 33

Proposal for a regulation — amending act
Article 1 — point 10 — point b

Regulation (EC) No 1060/2009

Article 8 — paragraph 5— subparagraph 2 b (new)

Text proposed by the Commission Amendment

Solicited sovereign debt ratings shall be
issued in a manner which ensures that the
individual specificity of a given country
have been analysed. A statement
announcing revision of a given group of
countries shall be prohibited even if
accompanied by individual country
reports.

Or. en
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Amendment 34

Proposal for a regulation — amending act
Article 1 — point 12

Regulation (EC) No 1060/2009

Article 10 — paragraph 2

Text proposed by the Commission

2. Credit rating agencies shall ensure that
credit ratings and rating outlooks are
presented and processed in accordance
with the requirements set out in Section D
of Annex 1. ";

Amendment 35

Proposal for a regulation — amending act
Article 1 — point 12

Regulation (EC) No 1060/2009

Article 10 — paragraph 2 a (new)

Text proposed by the Commission
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Amendment

2. Credit rating agencies shall ensure that
credit ratings and rating outlooks are
presented and processed in accordance
with the requirements set out in Section D
of Annex 1. Credit rating agencies shall
not present factors other than those
related to the ratings and shall avoid any
Jjudgment and analysis outside the scope
of ratings.

Or. en

Amendment

2a. Until disclosure to the market of the
information concerning the rating, the
credit rating agency shall keep the
information confidential. The credit
rating agency shall maintain a list of
persons with access to the information
before such disclosure and the persons to
whom the information is released in
advance of such disclosure.

The list of persons to whom the rating is
communicated in advance should be
limited to persons identified by each rated
entity for that purpose.

Article 6 of Directive 2003/6/EC on the
handling of confidential information and
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the list of insiders applies.

Or. en

Amendment 36

Proposal for a regulation — amending act
Article 1 — point 14

Regulation (EC) No 1060/2009

Article 11 b (new)

Text proposed by the Commission Amendment

Article 11b
Performance of credit rating agencies

1. Any registered or any certified credit
rating agency shall publish its default
rates for each asset class, within each
rating category and its accuracy ratios for
each asset class. ESMA shall make
observations on those rates, highlighting
the strengths and weaknesses of each
credit rating agency.

2. ESMA shall analyse and assess the
performances of credit rating agencies
using the data collected on its central
repository (CEREP). ESMA shall
compare the default rates of the credit
rating agencies and the accuracy ratios
for each asset class. ESMA shall publish
an annual report on its comparative
assessment, including a rating system of

the performance.
3. The annual report shall be published
on ESMA’s website.
Or.en
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Amendment 37

Proposal for a regulation — amending act
Article 1 — point 20

Regulation (EC) No 1060/2009

Article 35a — paragraph 5 a(new)

Text proposed by the Commission

Amendment 38

Proposal for a regulation — amending act
Article 1 — point 24 — point b

Regulation (EC) No 1060/2009

Article 39 — paragraph 3 a(new)

Text proposed by the Commission
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Amendment

5a. The civil liability regime applicable
shall be that of the country in which
the investor sustaining the damage
had his or her habitual residence when
the damage occurred.

Or. en

Amendment

3a. The EU shall internally assess the
creditworthiness of European Union
Member States. To this end, an
independent public European credit
rating agency shall be established, or an
existing independent Union institution
shall be entrusted, with the task of
assessing the creditworthiness of Member
States’ sovereign debt. By ...*, the
Commission shall submit a report to the
European Parliament and the Council to
assess whether a new or an existing
institution should be given the task under
this Article and to make a
recommendation, with a legislative
proposal. The Commission shall also
assess the issues of staff and resources
needed in order to ensure full
independence of the institution.
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Amendment 39

Proposal for a regulation — amending act
Article 1 — point 24 a (new)

Regulation (EC) No 1060/2009

Atrticle 39 a (new)

Text proposed by the Commission

Amendment 40

Proposal for a regulation — amending act
ANNEX I - point 1 — point b — point ii
Regulation (EC) No 1060/2009

Annex I — Section B — point 3 — point a a (new)

Text proposed by the Commission
‘(aa) a shareholder or member of a credit
rating agency holding, directly or
indirectly, 10% or more of either the

PE480.852v03-00

* OJ please insert date: six months after
the date of entry into force.

Or. en

Amendment

(24a) The following article is inserted:
“Article 39a
Staff and resources of ESMA

By ...*, ESMA shall assess its staffing and
resources needs arising from the
assumption of its powers and duties under
this Regulation and shall submit a report
to the European Parliament, the Council
and the Commission.

* OQJ please insert date: 12 months after
the date of entry into force.”

Or. en

Amendment

‘(aa) a shareholder or member of a credit
rating agency, directly or indirectly owns
financial instruments of the rated entity or
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capital or the voting rights of that credit
rating agency or being otherwise in a
position to exercise significant influence
on the business activities of the credit
rating agency, directly or indirectly owns
financial instruments of the rated entity or
a related third party or has any other direct
or indirect ownership interest in that entity
or party, other than holdings in diversified
collective investment schemes, including
managed funds such as pension funds or
life insurance, which do not put him in a
position to exercise significant influence on
the business activities of the scheme;

Amendment 41

Proposal for a regulation — amending act
ANNEX I - point 1 — point b — point iii
Regulation (EC) No 1060/2009

Annex [ — Section B — point 3 — point b a (new)

Text proposed by the Commission

‘(ba) the credit rating is issued with respect
to a rated entity or a related third party
which directly or indirectly holds 10% or
more of either the capital or the voting
rights of that credit rating agency;

Amendment 42

Proposal for a regulation — amending act
ANNEX I - point 1 — point b — point iv
Regulation (EC) No 1060/2009

Annex [ — Section B — point 3 — point ¢ a (new)

Text proposed by the Commission

‘(ca) a shareholder or member of a credit

PR\892526EN.doc

a related third party or has any other direct
or indirect ownership interest in that entity
or party, other than holdings in diversified
collective investment schemes, including
managed funds such as pension funds or
life insurance, which do not put him in a
position to exercise significant influence on
the business activities of the scheme;

Or. en

Amendment

‘(ba) the credit rating is issued with respect
to a rated entity or a related third party
which directly or indirectly holds capital or
voting rights of that credit rating agency;

Or. en

Amendment

‘(ca) a shareholder or member of a credit
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rating agency holding, directly or rating agency, is a member of the
indirectly, 10% or more of either the administrative or supervisory board of the
capital or the voting rights of that credit rated entity or a related third party;

rating agency or being otherwise in a

position to exercise significant influence

on the business activities of the credit

rating agency, is a member of the

administrative or supervisory board of the

rated entity or a related third party;

Or. en

Amendment 43

Proposal for a regulation — amending act
ANNEX I - point 4 — point f

Regulation (EC) No 1060/2009

Annex I — Section D — point 5 — subparagraph 1

Text proposed by the Commission Amendment
(f) the first subparagraph of point 5 is (f) the first subparagraph of point 5 is
replaced by the following: deleted.

5. When announcing a credit rating or a
rating outlook, a credit rating agency
shall explain in its press releases or
reports the key elements underlying the
credit rating or the rating outlook.’;

Or. en
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EXPLANATORY STATEMENT

1. Context of the proposal

The activities of CRAs have a far-reaching impact of the behaviour of economic and financial
players and on the life of public institutions; they are continuing to attract great public interest
and prompt lively political debate. Their regulation, therefore, is one highly sensitive specific
aspect of the more general reform being brought to bear on the operation of the financial
markets.

The subject is one that the European institutions dealt with not very long ago in Regulation
(EC) No 1060/2009 and the later Regulation (EC) No 513/2011, an amending act connected
with the reform of financial supervision and intended in particular to confer specific powers
and responsibilities on the newly established supervisory authority (ESMA). The EP, for its
part, adopted a non-legislative resolution in June 2011 (based on a June 2010 Commission
communication) in which it called for a stronger regulatory framework and pointed to the
need to reduce over-reliance on rating agencies.

The fact that a third approach is being attempted within little more than two years is a
measure of the complexity of the issue, as well as demonstrating the need to find more
effective solutions to some outstanding problems.

2. Main elements of the Commission proposal

(a) Extension of the scope of the regulation to cover rating outlooks

The proposal for a regulation (COM(2011)0747) amending Regulation (EC) No 1060/2009
focuses on the problem of over-reliance by investors and issuers on external CRA ratings and
accordingly seeks to encourage the use of internal ratings.

The Commission proposal widens the scope of the rules on rating to encompass rating
outlooks. The amended text calls in particular for rating agencies to specify when, in other
words within what time-frame, a rating is expected to change.

(b) Amendments relating to the use of credit ratings

Article 5a of the new regulation prohibits given financial entities from basing assessments of
creditworthiness on external ratings alone. This rule is consistent with the principles laid
down by the FSB in October 2010 in order to reduce reliance on agency ratings. Other
amendments aim to avert the risk of over-reliance on ratings by financial market operators
where structured finance is concerned. Issuers of structured finance instruments will be
required to seek two ratings at once from two different agencies.

Finally, as regards UCITS and alternative investment fund managers, national law-makers are
called upon to ensure that Community legislation is transposed in such a way as to cement the

principle of avoiding over-reliance on credit ratings.

(c) Independence of rating agencies
The set of amendments on this point are designed to resolve conflicts of interest involving the
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‘issuer pays’ model and the shareholders of credit rating agencies. A number of principles are
laid down: (a) the maximum limit on shareholdings, whereby no member or shareholder of a
rating agency may hold a stake of more than 5% in another agency; (b) the rotation principle
(when ratings are solicited) applying to rating agencies engaged by an issuer, the object of
which is to ensure that a given agency will not remain in place for more than three years or
more than one year if it rates more than ten debt instruments issued by the issuer. Compulsory
rotation of rating agencies is intended to create greater competition on the rating market.

(d) Disclosure of ratings
The proposal tightens up the obligations applying to disclosure of ratings to issuers so as to
give a rated entity the time and opportunity to check the rating for errors and rebut it.

(e) Soverign debt ratings

Sovereign debt ratings unquestionably constitute an issue apart. For the first time, that point is
being emphasised in order to underline the fact that the rules governing sovereign debt ratings
in whatever form should be strengthened with a view to achieving a higher rating standard.
Article 8(2) stipulates that credit rating agencies must review sovereign ratings every six
months instead of every twelve months. Ratings should not be published until after the close
or business and at least an hour before trading venues open in the EU. New transparency
obligations are to be imposed on rating agencies, in particular as regards the human resources
employed to issue ratings.

(f) European rating agency

Contrary to what the EP called for in its motion for a resolution of 8 June 2011, the
Commission proposal amending Regulation (EC) No 1060/2009 makes no provision to set up
a European rating agency. That subject should, however, be discussed again in the context of
this report.

(g) The proposal includes other significant innovations, namely verification of CRA rating
methodologies by ESMA and a liability regime for CRAs based on the principle of reversal of
the burden of proof.

What is being proposed is, in general, of great importance and can largely be endorsed, but
certain points need clarifying and strengthening in order to avoid undesirable effects when
measures are implemented.

3. The rapporteur’s proposals

Some of the rapporteur’s amendments are along the same lines as the Commission text,
whereas others attempt to address matters not dealt with in the proposed new regulation by
putting forward innovative suggestions and pointing to possible alternative solutions.

The specific points covered by the amendments are:

1) To do away with the present definition of a ‘credit rating’ as an ‘opinion’, ratings are
redefined as an ‘information service’;

2) Unsolicited sovereign debt ratings are prohibited, and the Commission is called upon
to determine whether any existing institution could rate the Member States’
creditworthiness or to set up a body for that purpose;

3) The rules in force need to be carefully reviewed, going beyond what is already
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4)

5)
6)
7)

8)

provided for in the proposed new regulation, with a view to completely removing the
obligations imposed on public and private stakeholders to allow automatically for
ratings and their consequences (this applies particularly to contractual provisions
whereby securities are automatically sold in the event of downgrading or
reimbursement is brought forward if the rating falls below a certain level);
Cross-shareholdings are prohibited where the management or control of more than one
rating agency is concerned; and rating agencies may not hold shares, or have financial
interests, in rated entities;

Restrictions may be imposed on the merger and acquisition activity of rating agencies
which have already generated a substantial volume of rating business in the EU;
Limits may be imposed on market shares in terms of the quantity and/or value of
ratings of financial operators and structured products;

EMSA is given the task of submitting an annual assessment of the effectiveness and
performance of CRAs, measured against clear-cut criteria;

EMSA should draw up new proposals on payment models making the selection and
remuneration of rating agencies fully independent of the rated entities.

The prime aim is thus to open a discussion that will allow for the different approaches and
points of view but nonetheless serve to restore CRAs to their rightful place, implying that
their ratings should be treated as information to take into account, but not that the agencies
themselves should enjoy special status or automatically influence the activities of economic
and financial operators and public institutions through harmful procyclical effects. It must no
longer happen that the timing and form of disclosure result — as is too often the case — from

unilateral decisions of the rating agencies, even when the information imparted is not
fundamentally new or original, least of all as regards the state of, and the prospects for,
general government.

PR\892526EN.doc 35/35 PE480.852v03-00

EN



