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EXECUTIVE SUMMARY
At the conclusion of the 13th round of negotiations on the Transatlantic Trade and
Investment Partnership (TTIP), held in New York in April 2016, discussions between the
European Union and the United States had succeeded in covering all of the agreement's
chapters. The 14th round of negotiations will take place in Brussels from 11–15 July 2016.
Significant progress was achieved in the last round of negotiations. By the end of April 2016,
negotiators managed to work on 17 consolidated texts (that is, documents containing both
EU and US proposals for further discussion and work towards a final text); for the remaining
chapters, there were textual proposals from either the EU or the US side. The USA would
like to see the negotiations concluded before the end of the Obama mandate in 2016; the
EU Chief Negotiator, Ignacio García Bercero, has stated the EU's commitment to work
towards finalising negotiations in 2016, provided that agreement can be found on the
substance.
Several problematic issues remain, in particular: the divergent views on the (negative or
positive) approach to adopt with regard to offers on the liberalisation of services and the
extent of concessions in this area; the extent of US concessions regarding the public
procurement chapter; the suspension of discussions on data flows until the agreement on
solving the EU-US data protection issues is confirmed; the fact that the EU's proposal for
extending geographical protection beyond the existing EU-US wine agreement remains
controversial for the USA; discussions that have recently re-started on the investment
chapter and the submission by the EU of its proposal for an investment court to replace the
US-favoured arbitration system; and, finally, the EU-US divergences on the sanitary and
phyto-sanitary chapter and food safety questions which remain one of the most
controversial issues in the negotiations.
TTIP, as any other EU trade agreement, will have to obtain the European Parliament's
consent in order to be signed by the Council of the EU, in accordance with Articles 207 and
218 of the Treaty on the Functioning of the European Union (TFEU). In July 2015, the
Parliament adopted a resolution making recommendations on the TTIP negotiations to the
European Commission. In particular, Parliament issued a condition sine qua non to its
consent, insisting on the replacement of the arbitration system in investor-state dispute
settlement. Parliament's recommendations called for an ambitious and comprehensive
trade and investment agreement aimed at achieving ambitious market access in trade,
services, investment and procurement, as well as a reduction of non-tariff barriers and
enhanced regulatory compatibility across the Atlantic. At the same time, it called for a
balanced approach, including a list of sensitive products subject to transitional periods,
quotas or even exclusion, and for a rule-based framework, including compliance with data
protection, environmental, labour and consumer laws and geographical indications. It also
stressed that regulatory cooperation must respect established regulatory systems and the
state's right to regulate public services. Parliament also called for enhanced transparency in
the negotiations. As shown in this in-depth analysis (IDA), several of these
recommendations have been incorporated in the Commission's negotiating positions.
On the eve of the next round of the negotiations, this IDA summarises the main EU positions
and, depending on the information available, the US positions with respect to the different
issues tabled for discussion.
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1. TTIP negotiations: current situation
1.1. State of play of the TTIP negotiations
TTIP negotiations cover a wide range of issues1 aimed at agreeing on ambitious provisions
going beyond World Trade Organization (WTO) rules in a number of fields: market access in
goods and services, regulatory provisions (SPS and TBT), intellectual property rights, and
public procurement. TTIP also aims for ambitious new rules on sustainable development,
competition, state-owned enterprises, SMEs, investment and regulatory cooperation. The
EU has also proposed an unprecedented specific chapter on energy and a new proposal to
replace the former arbitration system for solving disputes arising between states and
foreign investors by referring them to an investment court. During their 13th round, (see
Table 1) TTIP negotiations achieved significant progress, especially on regulatory
cooperation. By the end of April 2016, there were 17 consolidated documents on the
negotiation table; for the remaining chapters there were textual proposals from either the
EU or the US side.2 The USA would like to see the negotiations concluded before the end of
the Obama mandate in 2016; the EU Chief Negotiator, Ignacio García Bercero, has stated
the commitment of the EU to work toward finalising negotiations in 2016, but only if the
substance of the negotiation is right.
Table 1: Previous rounds of negotiations3
Negotiation Round

Date and Venue

First Round

8–11 July 2013, Washington DC

Second Round

11–15 November 2013, Brussels

Third Round

16–20 December 2013, Washington DC

Fourth Round

10–14 March 2014, Brussels

Fifth Round

19–23 May 2014, Arlington (VA)

Sixth Round

14–18 July 2014, Brussels

Seventh Round

29 September to 3 October 2014, Chevy Chase (MD)

Eight Round

2–6 February 2015, Brussels

Ninth Round

20–24 April 2015, New York

Tenth Round

13–17 July 2015, Brussels

Eleventh Round

19–23 October 2015, Miami

Twelfth Round

22–26 February 2016, Brussels

Thirteenth Round

25–29 April 2016, New York

Data source: European Commission, 2016.

1

European Commission, Inside TTIP: An overview and chapter-by-chapter guide in plain English, 2015.

2

European Commission, The Transatlantic Trade and Investment Partnership (TTIP) – State of Play, 27 April
2016, hereafter quoted as: European Commission, TTIP State of Play [fn2].

3

For all documents on past negotiation rounds, please refer to the European Commission DG Trade website.
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1.2. Economic and
geopolitical rationale
The USA remains the EU's top
trading partner and export
market. Exports of goods to
and imports from the USA by
EU-28
firms
amounted
respectively to €371 and €249
billion in 2015.4 Some 88% of
firms exporting to the USA
were reported to be small and
medium-sized
enterprises
(SMEs)
in
2012.5
The
Commission has reported that
over 10 million European jobs
already depend on exports to
the USA.6 For the USA, TTIP
would only be its third-biggest
market for trade in goods
covered by a free trade
agreement, but would still
represent its largest market
for services and investments.7
In 2014, the EU and USA
represented 46% of world
GDP.8 Both the EU and the
USA
have
substantially
liberalised their trade in goods
multilaterally (in 2014, the
simple average applied tariffs
were 5.31% for the EU and
3.51% for the USA).9 However,
some tariff peaks remain (in
particular, in agricultural
goods),10 and substantial gains
would be achieved by
reducing
duplication
in
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Figure 1: EU-US trade in goods, in services, and EU direct investment
stocks with the USA
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Data source: Eurostat.
4

DG Trade data.

5

European Commission report on Small and medium-sized Enterprises and the Transatlantic Trade and
Investment Partnership, 2015, hereafter Commission report on SME [fn 5].

6

DG Trade website (last accessed 14/06/2016).

7

Shayerah Ilias Akhtar, Vivian C. Jones, Proposed Transatlantic Trade and Investment Partnership (TTIP): In
Brief, June 2014.

8

World Bank data.

9

WTO data.

10

idem.
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regulatory procedures and requirements.11 Often, producers have to adapt inputs in order
to sell their products on the other market, and different procedures require different tests
to prove that a product respects domestic regulatory requirements – thus acting as nontariff barriers (NTBs) and increasing the costs of exporting. Gains are also expected from the
further opening of services, procurement12 and investment markets. Apart from economic
reasons, TTIP has been championed for commercial reasons – as a means for building a new
model for trade rules – and for geopolitical reasons.13 The USA has concluded a major and
ambitious agreement with its Pacific partners (the Transpacific Partnership Agreement 14); in
view of the rise in Asian trade, TTIP would reaffirm transatlantic relations. A transatlantic
consensus on major trade issues could be a key driver for future debates in the WTO and it
could provide joint answers to how trade should relate to issues such as sustainable
development and high-standard regulations.
For further EU-US trade data refer to: O. Maisse, G. Sabbati and L. Bartolini, US: Economic indicators
and trade with the EU, European Parliamentary Research Service and GlobalStat (July 2016).

1.2.1. Potential Impact of TTIP – an overview of the main studies
Several studies have shown varying results for the potential economic effect of TTIP (see
Table 2 below).15 More recently, following a request by Parliament, the Commission
produced a second impact assessment which also focused on sustainable development
issues (Ecorys II, 2016).16 Studies which find a GDP increase of either more than 1% or less
than O% (those highlighted in purple and blue in the table) have in common the fact that
they depart from the model used in the first impact assessment, the Centre for European
Policy Research (CEPR) (2013) study. The Capaldo study, which yields negative results, takes
a short-run perspective using a Keynesian model, therefore introducing output rigidities,
fixed wages and unemployment and not allowing for reallocation of resources.17 All other
studies take trade models as their basis. Those following the CEPR (2013) approach
(highlighted in orange in the table) use traditional computable general equilibrium models, 18
whereas those in purple use new quantitative trade theory models. 19 The latter create
11

European Commission – DG Trade, Transatlantic Trade and Investment Partnership - The Economic Analysis
Explained, September 2013.

12

S. Woolcock and J. Heilman Grier, Public Procurement in the Transatlantic Trade and Investment
Partnership Negotiations, CEPS, February 2015.

13

Daniel Hamilton and Steven Blockmans, The Geostrategic Implications of TTIP, Paper No. 5 in the CEPS-CTR
project 'TTIP in the Balance' and CEPS Special Report No 105, April 2015.

14

For the implications of TPP for the EU, refer to: Krisztina Binder, The Trans-Pacific Partnership (TPP):
Potential regional and global impacts, European Parliamentary Research Service, May 2016.

15

NB: the table presents the results from the ambitious scenario, that is, the scenario assuming the largest
liberalisation outcome from the negotiations.; see also: Jacques Pelkmans, Arjan Lejour, Lorna Schrefler,
Federica Mustilli and Jacopo Timini (CEPS), EU-US Transatlantic Trade and Investment Partnership: Detailed
Appraisal of the Commission's Impact Assessment, European Parliamentary Research Service, 2014

16

ECORYS, Trade SIA on the Transatlantic Trade and Investment Partnership (TTIP) between the EU and the
USA – Draft Interim Report, 2016.

17

Capaldo, J., TTIP: European Disintegration, Unemployment and Instability, GDAE, Working Paper No 14–03, 2014.

18

CEPR, Reducing Transatlantic Barriers to Trade and Investment: An Economic Assessment, Study for the EU
Commission, 2013; ECORYS, Trade SIA on the Transatlantic Trade and Investment Partnership (TTIP)
between the EU and the USA – Draft Interim Report, 2016; WTI, TTIP and the EU Member States, World
Trade Institute, University of Bern, Bern, 2016.

19

Ifo-Bertelsmann, Transatlantic Trade and Investment Partnership: Who benefits from a free trade deal?,
2013; Aichele et al, Going Deep: The Trade and Welfare Effects of TTIP, CESifo Working Paper No. 5150,
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scenarios with existing data from other FTAs or integration systems, instead of using
scenarios built on expert-driven assumptions (that is, the expert makes assumptions as to
how negotiations will reduce the level of tariffs or non-tariff measures). In using existing
trade data, new quantitative trade theory models try to link the scenario to a situation that
is observable in reality. All trade models take a long-run perspective thus allowing for
reallocation of resources. With the exception of the Bertelsmann study, none of the studies
based on trade models20 integrate any kind of labour-market friction and all assume no
unemployment. The Bertelsmann (2013) and the Felbermayr et al. (2015) studies are by the
same authors and use a similar model; however, there are some major difference that
explain why the former ended up with over-estimated, positive values. As highlighted by
Felbermayr himself,21 the first difference is the base year, which was 2007 in the
Bertelsmann study, and thus accounted for a pre-crisis period, whereas the 2015 study took
2012 as a base year, accounting for the post-crisis economic reality. The second difference
concerns the number of countries used as a basis for simulating data: the Bertelsmann study
used 126 countries, whereas the 2015 study processed data for 173 geographical units. The
most recent Ecorys II (2016) study adjusts and makes use of the CEPR (2013)22 model,
considering it as more appropriate and as generating more credible results than those using
the new quantitative trade theory approach.
Table 2 Overview of results from studies on TTIP's economic impact on the EU and the USA
Studies

Ecorys
(2009)

CEPR
(2013)/
WTI
(2016)

GED
Bertelsmann
(2013)

Capaldo
(2014)

Aichele
et al.
(2014)

Egger et
al.
(2015)

Felbermay
r et al.
(2015)

Ecorys II
(2016)

EU GDP +5%

EU:

EU: 0.5

-0.5% GDP

EU:
2.3%

EU: 3.9%

US GDP +13%

EU:
2.1%

Estimated
(annual)
GDP
growth due
to TTIP
(ambitious
scenario)

EU GDP
+0.7%

EU GDP
+0.5%

US GDP
+0.3%

US GDP
+0.4%

Wage
effect in EU

0.8%

0.5%

2.3%

n.a

2.1%

n.a

3.9%

0.5%

Income
effect in EU
Member
States (max
and min
result
found in
ambitious
scenario)23

n.a.

+1.6% in
Lithuania
to -0.3%
in Malta

Per capita
income
changes:
+9.7% (UK) to
+0.03%
(Luxembourg)

GDP
changes: 0.03%
(Italy); -0.50
(for other
northern EU
Member
States)

Malta:
9.2%;
1.7%:
Italy

Only for
selected
countrie
s

5.56
(Spain);
2.25
(Belgium)

+1.4
(Ireland)
to +0.1
(for
several
countries)

USA:0.4

2014; Gabriel Felbermayr et al., Macroeconomic potentials of transatlantic free trade: A high resolution
perspective for Europe and the world, Economic Policy, Vol 30(83), 2015.
20

As explained above, Capaldo considers labour market rigidity as he uses a short term Keynesian model.

21

Gabriel Felbermayr, Economic analysis of TTIP, Ifo Working Paper No 215, April 2016.

22

ECORYS, Trade SIA on the Transatlantic Trade and Investment Partnership (TTIP) between the EU and the
USA – Draft Interim Report, 2016.

23

The 'ambitious scenario' is the most ambitious scenario, which also includes spill-over effects if the model
allows for it. For Felbermayr et al., the scenario referred to in the table is the preferred one mentioned by
the authors in their article.
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Effects on
third
countries
(per capita
income
change):
max, min
and world
result24

n.a.

0.3% for
the world
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Canada 9.5%;

n.a.

-0.2% in
Malaysia;
3.3% for the
world

2.38:
Central
Asia;
0.48:
East
Asia;
2.20:
world

1.8:
Turkey;
-0.47:
other
Asian
countrie
s

-3.09
(Canada);
0.40
(Vanuatu)

National
income
change:
0.00% for
low
income,
Mercosur
and India;
0.7% for
ASEAN

Data source: Ecorys (2009); CEPR (2013); WTI (2016); GED/Bertelsmann (2013); Capaldo (2014); Aichele et al. (2014); Egger
et al. (2015), Felbermayr et al. (2015), Ecorys II (2016).

1.3. Procedures and political background in Europe
The Commission negotiates towards a TTIP agreement on the basis of a mandate issued by
the Council,25 which has placed some limits, such as the introduction of the 'cultural
exception'26, on the negotiations. The Commission has a duty to keep Parliament informed
throughout the negotiations. Once negotiations have finished and the Council has given its
authorisation to sign the agreement, the Council is required to ask Parliament for its
consent to ratification.27 If TTIP takes the form of a 'mixed agreement' (that is, it covers
areas of both EU and Member State competences), then the final text will also have to be
ratified by the individual Member States in accordance with their national procedures.28
With a view to securing the Parliament's consent and complying with the reporting
requirements, the Commission maintains regular dialogue with Parliament and publishes its
position papers and textual proposals. However, the Parliament, conscious of the need to
understand the US perspective in order to get a clearer picture of the outstanding issues
and to achieve possible compromises, has asked the USA to make similar efforts with regard
to transparency. While the USA tries to engage stakeholders on a wide range of negotiating
issues, confidentiality of draft proposals remains non-negotiable in the US approach to trade
talks.29 Parliament's July 2015 resolution called for further transparency, asking for access to
all negotiating documents, including the consolidated text. In view of the possibility of a
mixed agreement, the resolution also encouraged Member States to involve national
parliaments.30 In December 2015, the Commission and the USA reached an agreement to
grant access to consolidated TTIP texts to all MEPs and to the members of national
parliaments.31

24

NB: the world results may appear more positive than the results for third countries, possibly because they
also take into account the gains from TTIP for the EU Member States and for the USA. Thus, the trade
diversion effect is compensated by trade creation within the FTA.

25

Directives for the negotiation on the Transatlantic Trade and Investment Partnership between the
European Union and the United States of America.

26

For further information on the cultural exception in TTIP, see discussion on audiovisual services below.

27

See Article 218(6) TFEU.

28

For a short overview of the treaty negotiation procedure in the EU, refer to this European Commission
document: DG Trade (September 2013), Trade Negotiations Step by Step.

29

USTR website, Transparency and the Obama Trade Agenda.

30

European Parliament resolution of 8 July 2015 containing the European Parliament's recommendations to
the European Commission on the negotiations for the Transatlantic Trade and Investment Partnership
(TTIP) (2014/2228(INI)), hereafter referred to as EP resolution of 8 July 2015 [fn 30].

31

Laura Puccio, TTIP: Access to consolidated texts, European Parliamentary Research Service, July 2016.
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TTIP has attracted a great deal of public attention. A Eurobarometer survey conducted in
2014 and 2015 (see map below) found support for TTIP to vary greatly across EU Member
States.32 Germany, Austria, Luxembourg and Slovenia were found to have a level of support
lower than 50%. Support for TTIP in 2015 declined in Belgium, Austria, Netherlands and
Slovenia by more than 10 percentage points compared to the 2014 Eurobarometer survey
results. However, overall support for TTIP in the EU only slightly declined from 58% in 2014
to 56% in 2015. Successive surveys on the topic focused on Germany. In a survey conducted
by Pew in 2015,33 the US rates in favour of TTIP were equal to or slightly above 50% in 2014
and 2015, while in Germany support rates were reported to have decreased from 55 to 41%
from 2014 to 2015. The study found that while US sceptics were more preoccupied with
jobs, 61% of German sceptics feared instead that TTIP would lower regulatory standards.
Another German survey by TNS34 found that support for arbitration in investor-state dispute
settlement (ISDS) was 37% but it fell to 19% when considering the possibility that TTIP might
reduce the state's regulatory power. Other issues raised by public opinion in the Member
States concerned the transparency of the negotiations and their potential impact on public
services, the audiovisual sector and sensitive agricultural products.
Parliament's July 2015 recommendations reflected these political sensitivities and differed
substantially in tone from its recommendations of May 2013,35 indicating the precise
direction in which the institution would like to see future negotiations go. In particular, the
Parliament issued a condition sine qua non to its consent, calling for the replacement of the
arbitration system in investor-state dispute settlement. Parliament's recommendations
insisted on an ambitious and comprehensive trade and investment agreement aimed at
ambitious market access in trade, services, investment and procurement, reduction of nontariff barriers and enhanced regulatory compatibility across the Atlantic. At the same time,
MEPs called for a balanced approach, including a list of sensitive products subject to
transitional periods, quotas or even exclusion. They also called for a rule-based framework,
including compliance with data protection, environmental, labour and consumer laws and
geographical indications. In addition, they stressed that regulatory cooperation must
respect the established regulatory systems and the state's right to regulate public services.
Finally, as mentioned above, they called for enhanced transparency in the negotiations.

32

Eurobarometer, Public Opinion in the EU, 2014 version and 2015 version; Bruce Stokes, Is Europe on board
for a new trade deal with the U.S.? Pew, 2015.

33

Germany and the United States: Reliable Allies, but Disagreement on Russia, Global Leadership and Trade,
Pew Research, 2015.

34

German survey by TNS, 2015.

35

EP resolution of 8 July 2015 [fn 30].
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Map 1: Support for TTIP across the EU in 2015 and variations from 201436

Source: Bertelsmann Stiftung, based on Eurobarometer data, 2014, 2015.

1.4. Political background to the negotiations in the USA
The 2015 Trade Promotion Authority Act (TPA) allows the use of 'fast-track authority' for
TTIP.37 Fast-track is an expedited procedure which permits the implementing legislation of a
trade agreement to be passed by the US Congress on the basis of a yes/no vote only; in
other words, Congress relinquishes its right to ask for amendments. Fast-track can only be
granted if the trade agreement complies with the substantial and procedural requirements
contained in the TPA. The substantial requirements in the TPA stipulate the main objectives
that the agreement must pursue; in a sense the TPA becomes a sort of broad negotiation
mandate which provides a general orientation for US negotiators to follow and identifies the
objectives the USA wants to achieve during negotiations. However, because the TPA has not
been specifically adapted for the TTIP negotiations, it is not as detailed as the Commission's
TTIP negotiating mandate. Even though the TPA is unspecific, once in force, it might
nevertheless constrain the USA's negotiating position. At the same time, the Office of the US
Trade Representative (USTR) could use TPA requirements to put pressure on negotiating
partners to accept US negotiating objectives.
36

Christian Bluth, GED study: Attitudes to global trade and TTIP in Germany and the United States,
Bertelsmann Stiftung, 2016.

37

Bipartisan Congressional Trade Priorities and Accountability Act of 2015; see also I. F. Fergusson and R. S.
Beth, Trade Promotion Authority (TPA): Frequently Asked Questions, 27 May 2015; Micaela Del Monte and
Laura Puccio, Role of the US Congress in trade agreements: The 'Fast-Track' procedure, European
Parliamentary Research Service, February 2016, hereafter M. Del Monte and L. Puccio, Role of US Congress
in trade agreements [fn 37].
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A survey conducted by the Pew Research Centre finds Americans to be mostly in favour of a
trade agreement with the EU (53% of Americans would find a trade agreement between the
EU and the USA 'good').38 That said, anti-trade discourses have plagued the 2016 election
campaigns.39 However, TTIP is not at the centre of the debates, the Trans-Pacific Partnership
(TPP) currently remaining the controversial trade agreement in the USA, mainly because of
the fear of losing jobs to Asian countries.40

2. Outstanding issues in the negotiations: sector analysis
2.1. Market access
2.1.1. An overview of market access for industrial and agricultural goods
On average, applied and bound Most Favoured Nation (MFN) tariffs are low, in particular for
non-agricultural goods ('Non-Ag' in Table 3 below). Some gains will certainly be achieved
from further liberalisation, both in terms of lower costs for sourcing of inputs and lower
costs of final goods export.
Average applied tariffs (for the year 2014) and average bound tariffs 41 are in general higher
for the EU than for the USA, both for agricultural and non-agricultural goods (see Tables 3).
While Most Favoured Nation (MFN) applied tariffs are generally low, some peaks persist in
agricultural goods, as can be seen in the 2014 WTO tariff profiles reporting the frequency
distribution of tariff lines (see Table 4). Tariff peaks in agricultural goods are significant in
the EU, where 24.3% and 4.2% of tariff lines in 2014 were subject respectively to duties
higher than 15% and higher than 50% (see Table 4). For the same year, in the USA, tariff
peaks in agricultural goods were less significant, with 5.7% and 1.1% of tariff lines subject
respectively to duties higher than 15% and higher than 50% (see Table 4).42
The USA has an important agricultural products trade deficit with the EU. A US Department
of Agriculture (USDA) study has found important increases in exports for the USA if EU
agricultural market access were to be substantially liberalised.43 The study finds that if all
tariff rate quotas were liberalised (scenario 1), US agricultural exports to the EU would
increase by US$5.5 billion from base year (2011) levels, while EU agricultural exports to the
USA would increase by US$0.8 billion. Overall, US agricultural exports would increase by 2%
and agricultural imports by 1%. EU agricultural exports would decrease by 0.25%, and
agricultural imports would rise by 0.5%. If selected NTMs were also liberalised (scenario 2),
the gains for US exports to the EU would increase by an additional US$4.1 billion over gains
under the first scenario. For the EU, the removal of NTMs would generate, under the second
USDA scenario, an additional gain of US$1.2 billion in exports to the USA. The above
38

Pew Research Center report.

39

https://ballotpedia.org/2016_presidential_candidates_on_international_trade

40

The Economist, Fighting the secret plot to make the world richer - As America inches towards a big trade
deal with Asia, Barack Obama faces a showdown with his party, 2015.

41

A tariff bound is the maximum level of tariff on a product to which a WTO Contracting Party has committed
within GATT. WTO Contracting Parties can always decide to apply in practice tariffs lower than the tariff
bound.

42

WTO 2015 Tariff Profiles.

43

Jayson Beckman, Shawn Arita, Lorraine Mitchell, and Mary Burfisher, Agriculture in the Transatlantic Trade
and Investment Partnership: Tariffs, Tariff-Rate Quotas, and Non-Tariff Measures, USDA Economic
Research Report Number 198, November 2015.
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scenarios do not seem realistic, however, considering the current state of negotiations on
both agricultural tariffs and NTMs. Agricultural market access remains one of the main
offensive areas of the negotiation for the USA.
Table 3: Average EU-US tariff levels
EU
Total

Simple average
final bound

5.00

12.50

3.90

Binding Coverage

100.00

3.50

4.80

3.30

Binding Coverage

100.00

Simple
MFN
(2014)

5.30

12.20

4.20

Binding Coverage

100.00

3.50

5.10

3.20

Binding Coverage

100.00

Trade weighted
average (2013)

3.60

22.30

2.30

Ag: Tariff quotas
(in %)

11.30

2.20

4.10

2.10

Ag: Tariff quotas
(in %)

4.50

Imports in billion
US$ (2013)

1996.50

128.70

1867.80

Ag: special
safeguards (in %)

23.90

2168.20

108.80

2059.30

Ag: special
safeguards (in %)

2.90

average
applied

Ag

US

Summary

Non-Ag

Other Information

Total

Ag

Non-Ag

Other Information

Data source: WTO Tariff Profile, 2015.

Table 4: Tariff peaks in agricultural goods tariffs for the EU and the USA44
EU Tariff lines - Agricultural Goods
Frequency
distribution
(Agricultural products)

Tariff lines and import values (in %)

NAV %

Duty-free

0<=5

5<=10

10<=15

15<=25

25<=50

50<=100

>100

Final Bound

32.3

10.2

16.3

12.7

11.7

9.7

3.7

0.6

32

MFN applied (2014)

31.7

10.1

17.5

13.5

11.4

8.7

3.4

0.8

31.2

Imports (2013)

46.1

11.9

13.3

7.3

7.3

3.1

4.9

6

24.6

US Tariff lines - Agricultural Goods
Frequency
distribution
(Agricultural products)

Tariff lines and import values (in %)

NAV %

Duty-free

0<=5

5<=10

10<=15

15<=25

25<=50

50<=100

>100

Final Bound

30.2

44.4

12.7

4.9

2.9

1.4

0.2

0.5

41.3

MFN applied (2014)

30.8

46.4

12.2

5

3.1

1.5

0.3

0.8

41.5

Imports (2013)

41

35.1

14.9

2.9

1.9

4.8

0

0.2

34.5

Data source: WTO Tariff Profile, 2015.

While recognising the objective to achieve an ambitious agreement, Parliament's 2015
resolution called for a balanced approach to liberalisation. Accordingly, this resolution not
only mentioned the necessity to account for the sensitivity of some products, but also

44

WTO 2015 Tariff Profiles.
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suggested that negotiations should consider the maintenance of some quotas or the
creation of a list of excluded goods.45
During the 11th negotiation round in October 2015, the EU submitted its second tariff offer.
Both the US and EU proposals would liberalise 97% of tariff lines. 46 According to the leaked
Commission document, 87.5% of tariffs lines were offered for immediate liberalisation.
Apparently, the main issue in the previous months had been for the EU to try to rebalance
the offers; indeed, while the offers were more or less comparable on a tariff line basis, they
were unbalanced from a trade value perspective, with US offers being much lower than EU
ones.47 According to Chief Negotiator Bercero, the last round brought some progress in
further improving the October 2015 offers by inter alia reducing transition periods for some
products.48 Michael McKeon from the Bertelsmann Foundation reports that tariff lines to be
eliminated at the entry into force of the agreement were increased by 2.5% points, thus
reaching 90% of tariff lines for immediate liberalisation. 49 In line with Parliament's request,
3% of tariff lines of products considered sensitive have thus far been kept out of the
negotiations.50 This 3% of tariff lines would, according to the documents leaked by
Greenpeace, be mainly in agricultural products for the EU (such as meat and dairy products,
sugar and rice). For the USA, these included a mix of non-agricultural (some textiles and
motor vehicle lines) and agricultural products (including dairy, bovine meat, wine, sugar,
chocolate and tobacco).51 Beyond the 3% currently excluded tariff lines, the October 2015
offers created a new category (called T-basket) with longer staging liberalisations. For the
EU, this basket would also apparently be composed of agricultural products. 52
Further contentious agricultural market access issues relate to the European ban on
hormone-treated beef, poultry processed with pathogens, and the European genetically
modified organism (GMO) approval regime.53 While US domestic lobbies are especially
strongly positioned with regard to these issues, they remain controversial in the EU and the
Commission does not, therefore, intend to negotiate on them. The documents leaked by
Greenpeace in May 2016 show that the USA's position continues to include an article on
GMOs. In a press conference, the EU Chief Negotiator stressed that this article reflects only
the US position and that the EU does not intend to negotiate on GMOs.54 As the EU is not
45

EP resolution of 8 July 2015 [fn 30].

46

European Commission, Report of the 11th round of negotiations for the Transatlantic Trade and
Investment Partnership, 6 November 2015; European Commission, TTIP State of Play [fn2].

47

Greenpeace-leaked document: European Commission, EU–US revised tariff offers, October 2015, 20
November 2015.

48

Statement by Ignacio García Bercero, EU Chief Negotiator for TTIP on the conclusion of the 13th TTIP
negotiation round, 29 April 2016.

49

Michael McKeon, Latest TTIP Round Yields Progress, Gridlock, Brief, Bertelsmann Foundation, May 2016.

50

Statement by Ignacio García Bercero, EU Chief Negotiator for TTIP on the conclusion of the 13th TTIP
negotiation round, 29 April 2016.

51

Greenpeace-leaked document: European Commission, EU–US revised tariff offers, October 2015, 20
November 2015.

52

Idem.

53

The recent modification of the European GMO regime, allowing Member States to decide whether to allow
access of GMO products to their markets, has obviously raised US objections. USTR press release, April
2015.

54

EU Chief Negotiator Bercero's speech on the 13th round of negotiations for the Transatlantic Trade and
Investment Partnership (TTIP), European Commission technical briefing on-the-record on the 13th TTIP
negotiation round debriefing (video last accessed on 26 May 2015).
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likely to change its position on the subject, it is probable that the USA will want to use this
article later in the negotiations as a bargaining chip in exchange for other EU concessions.
Finally, US concerns regarding agricultural product market access also stem from EU
geographical indications (GI) measures. The US cheese industry lobbies heavily against GIs,
and the US wine industry is fearful of changes to the 2006 US-EU Agreement on Trade in
Wine.55 The latter agreement will definitely be included in the TTIP, alongside the 1994
bilateral agreement on the mutual recognition of certain spirits. However, the latter
agreement only recognised the names of six spirits, while 17 EU wine names were
acknowledged only as 'semi-generic' under the 2006 Wine Agreement.56 Therefore, the EU
aims to extend the protection to other products, including 22 additional spirits names and
the 17 wine names currently marked as 'semi-generic' under the 2006 Wine Agreement, as
well as to add protection for some 201 other food products.57 Some of these 17 EU wine
names were given protection under CETA after a transitional period. 58
Table 5: Geographical Indications protected in selected EU agreements
Total GIs
US-EU Agreement on wine (2006)

1409

US-EU Agreement on mutual recognition of spirits (1994)
EU proposal for TTIP (2016 version)

6
1646

CETA

1781

Wines and spirits***
1409*

Food****
0

6
1445
1606**

0
201
175

EU-South Korea

165

105

60

EU-Singapore

196

113

83

* This number includes all wines listed in Annex IV of the 2006 US-EU Agreement on Trade in Wine. Nine of these wines’
names are also included under Annex II of the 2006 US-EU Agreement on Trade in Wine and are therefore considered
semi-generic
**This number only includes the wines ‘names contained in Annex III(a) and the spirits listed in Annex IV(a) of the 2004 EUCanada Agreement on wines and spirit. The latter agreement having been concluded before 2004, the annexes don’t
include the names of wines and spirits from the new Member States which might have been protected under that
agreement after their accession to the EU.
***For the sake of these calculations: sub-regional names were counted whenever the latter could be used independently
from a regional wine name; whenever a wine name had several spelling or denominations it was counted only once.
****All the food names listed in the relevant annexes were included (whether or not protection for that name was granted
fully or partially)
Data sources: Author from CETA draft treaty; EU-Canada Agreement on wines and spirit (2004); EU-Singapore draft treaty;
EU South-Korea FTA; EU TTIP proposals for a) foodstuffs and b) spirits, March 2016 version; US-EU Agreement on wine
(2006); EU-US Agreement on mutual recognition of certain distilled spirits/spirits drinks (1994).

55

For further information, regarding the US wine sector position and GI, refer to: R. Johnson, The US Wine
Industry and Selected Trade Issues with the European Union, CRS Report, April 2015.

56

The 17 EU wine names are contained in Annex II of the 2006 Wine Agreement and include: Burgundy,
Chablis, Champagne, Chianti, Claret, Haut Sauterne, Hock, Madeira, Malaga, Marsala, Moselle, Port,
Retsina, Rhine, Sauterne, Sherry and Tokay. Unlike other wine names in the agreement, these 17 names are
not currently given exclusive rights. Therefore a non-EU originating bottle can still use one of these names
as long as the name is used on bottles for which the specific label (COLA) was approved before 10 March
2006.

57

For documents on the EU position with respect to GIs, refer to the Commission Position Paper on
Geographical Indications (March 2016).

58

CETA draft treaty.
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2.1.2. Rules of origin
The rules of origin systems in EU FTAs and US FTAs are very different.59 As of the 11th
round, work has started on a consolidated text for horizontal rules governing origin. 60 The
EU is searching for compromises on how to write general principles shared by both the USA
and the EU. Discussions continue also on areas, such as administrative procedures and rules
of origin for textiles, where there is more divergence.61 Another area, which may lead to
future discussions as negotiations on product specific rules advance, concerns valuation
rules in the automotive sectors. No information has been issued on whether the EU
proposal for a future possible 'cumulation of origin' with other trade partners (such as
Mexico and Canada) has been dropped. This kind of provision has been included in the draft
CETA.62

2.2. Trade in services
2.2.1. An overview of trade in services
Trade in services is particularly important for the USA: TTIP would represent its largest
market for services.63 Services are also the main sector of EU inward foreign direct
investment (FDI) from the USA. For this reason, the USA would like to see more openness
from the EU on services. Up to now, the EU has fostered greater openness through
individual FTAs than through the GATS system. The USA is therefore negotiating for
increased market access through TTIP and the Trade in Services Agreement (TiSA). Services
liberalisation has been encouraged in US trade agreements through a negative approach,64
considered as the more comprehensive liberalisation technique. Until recently, the EU
favoured a positive approach to liberalisation65 but used a negative approach in CETA and
proposed a hybrid approach in its July 2015 TTIP offer.66
The hybrid approach adopted in the EU's July 2015 offer suggests using a positive approach
for market access liberalisation, involving granting such liberalisation only to sectors listed in
Annex III and subject to the limitations mentioned therein.67 A negative approach was
proposed for commitments with respect to the National Treatment and Most Favoured
Nation (both for investment and for cross-border services) and also for investment
commitments relating to performance requirements or principles applying to senior
59

Stefano Inama, Rules of Origin in International Trade, Cambridge University Press, 2011; Laura Puccio,
Building bridges between regionalism and multilateralism: enquiries on the ways and means to
internationally regulate preferential rules of origin and their impact on systemic problems of FTA, EUI
Thesis – Cadmus Repository, 2013.

60

European Commission, TTIP State of Play [fn2].

61

European Commission, Report of the 13th round of negotiations – for the Transatlantic Trade and
Investment Partnership, 2016, hereafter referred as Commission report of the 13th TTIP negotiation round
[fn 61].

62

Article 3 of the CETA Protocol on rules of origin and origin procedures;

63

S. I. Akhtar and V. C. Jones, Transatlantic Trade and Investment Partnership (TTIP) Negotiations, CRS
Report, June 2014.

64

In a negative approach to services liberalisation, a general obligation to liberalise is introduced which is
then restricted by a list of specific exceptions.

65

In a positive approach, no commitment has been made unless it is explicitly specified in the commitments
list.

66

EU offer in services and investments, July 2015; see also the Reading guide produced by the European
Commission's DG Trade.

67

European Commission, Reading of the EU service Schedule in TTIP/TISA (accessed May 2016).
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management and board of directors requirements. To implement the negative approach,
two annexes provide for exceptions to liberalisation:68


Annex I, lists all the existing measures in the EU or in specific Member States that do
not comply with all or some of the above-mentioned principles and that the EU or its
Member States want to keep after the entry into force of the agreement. Measures
listed in this annex are subject to the 'ratchet' clause, that is, if these measures were
to be lifted, then neither the EU nor the specific Member States could reintroduce
them later on.



Annex II, lists all the existing measures or measures that can be introduced in the
future that do not comply with the above-mentioned principles (NT, MFN and
performance and senior management investment requirements). These measures
are not subject to the ratchet clause and can be introduced and reintroduced at any
time in the future.

Liberalisation commitments and reservations respectively under Annex III and Annexes I and
II are made at EU level (which binds or introduces a reservation also for Member States) or
by one or more Member States (in which case the reservation only refers to the Member
States concerned). These liberalisation commitments and reservations can be made with
respect to particular modes of services, of which there are four, as in the GATT system:
mode 1 corresponds to cross-border trade in services; mode 2 corresponds to consumption
abroad; mode 3 is establishment; mode 4 relates to movements of natural persons
supplying the service.69
Another issue concerning services is the definition of new services,70 where the USA wants
to discuss what parties understand by this notion. In general, new services are exempted
from commitments on National Treatment, MFN and Market Access and also from
commitments with regards to domestic regulation (that is, licensing and authorisation
requirements).71 In the FTAs it has concluded thus far, the EU has applied the 1991 United
Nations Provisional Central Product Classification (CPC) to define new services, meaning that
any goods not included in the 1991 CPC are considered as a new service.72 This definition is
challenged by the USA. In its resolution of July 2015, the Parliament requested that new
services be excluded, without specifying the definition of new services.73

68

European Commission, Reading guide – Publication of the EU proposal on services, investment and ecommerce for the Transatlantic Trade and Investment Partnership, July 2015.

69

For examples of the different service modes refer to: European Commission, Reading of the EU service
Schedule in TTIP/TISA (accessed May 2016); Laura Puccio, TTIP and regulation of financial markets –
Regulatory autonomy versus fragmentation, European Parliamentary Research Service, June 2015,
hereafter L. Puccio, TTIP and regulation of financial markets [fn 69].

70

The definition of new services can be particularly important in a chapter on service liberalisation, as new
services may receive a particular treatment; for example, in the CETA Chapter on cross-border trade in
services, parties are allowed to derogate from market access rules or non-discrimination rules (national
treatment and MFN) when regulating new services. Refer to the understanding included in the draft CETA
(Annex X on cross-border trade in services).

71

Understanding included in the draft CETA on Annex 9-B Understanding on New Services not classified in
the United Nations provisional Central Product Classification (CPC), 1991.

72

idem.

73

EP resolution of 8 July 2015 [fn 30].
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Another important point concerning market access for services are professional
qualifications. Parliament's July 2015 resolution called on the Commission to strive hard to
obtain mutual recognition of professional qualifications, as these can act as barriers to
services provided by professionals and high-skilled labour.74 So far, progress has been
achieved for architects and auditing professionals. The USA had requested greater
involvement of EU Member States to deal with qualifications not harmonised at EU level.
The EU's proposal suggested incorporating in the Treaty both an annex with mutual
recognition granted during the negotiations and a mechanism allowing for future mutual
recognition to be granted under the TTIP framework. 75 The EU and the USA are currently
discussing how to design this framework for future Mutual Recognition Agreements (MRAs),
so that it is compatible with both parties' regulatory systems. 76
2.2.2. Public-private sector
One of the main points of contention in the domain of services is the relationship between
private and public services. The USA would like non-discrimination to apply and therefore
wants equal competition for, and openness to, private sector services. The EU and the USA
have, however, issued a joint statement on public services, which clearly reaffirms: that
governments have a right to provide public services; that nothing in TTIP will amount to an
obligation to privatise; and that countries retain the discretion to define the public-private
balance.77 In its July 2015 resolution, Parliament welcomed the above statement and further
clarified its understanding of what the meaning of the public sector exclusion should be:
national and local authorities retain the full right to modify and introduce provisions with
respect to the commissioning, organisation, funding and provision of public services. The
text also contained a non-exhaustive list of areas to be covered by the exclusion.78 The EU's
July 2015 offer incorporates public sector exclusion in several reservations to liberalisation
commitments (see Table 6 below).79 Reservations on NT, MFN, Performance Requirements
and Senior Management requirements are contained in Annex II and therefore would not be
subject to the ratchet clause.
Table 6: General EU-level reservations for public services in the EU 2015 offer on services and
investments:
Annex

Sector

Reservation number/Limitation

Annex II: reservation on NT, MFN,
Performance Requirements, Senior
Management and Boards of Directors

Education

Reservation 17

Annex II: reservation on NT, MFN,
Performance Requirements, Senior
Management and Boards of Directors

Water (collection, purification and
distribution of water, including
provision of drinking water and water
management)

Reservation 18

Annex II: reservation on NT, MFN,
Performance Requirements, Senior
Management and Boards of Directors

Health and social services

Reservation 20

74

idem.

75

Textual proposal of the EU for the TTIP Chapter on services and investments, July 2015.

76

European Commission, Report of the 12th negotiation round for the Transatlantic Trade and Investment
Partnership, 23 March 2016.

77

EU-US Joint Statement on Public Services, March 2015.

78

EP resolution of 8 July 2015 [fn 30].

79

EU offer in services and investments, July 2015.
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All sectors

Limitation on Establishment (3) in the
EU: Activities considered as public
utilities at a national or local level may
be subject to public monopolies or to
exclusive rights granted to private
operators80

Data source: EU July 2015 offer for services and investments.

2.2.3. Financial services
Financial services are equally important for the USA and the EU (see Table 7 below).
Financial services are one of the major sectors of US FDI in the EU.81 Negotiators agreed,
during the 12th round, on a structure for the Financial Services Chapter and made progress
on the scope, rules and exceptions.82 However, the USA still excludes cooperation on
financial regulation issues as requested by the EU. Indeed, the EU requested inclusion of
cooperation on prudential regulation in TTIP due to the divergence and incompatibility of
some EU and US regulations. Prudential regulations often include extraterritoriality
provisions, making compliance extremely costly and difficult for firms operating on both
sides of the Atlantic.83 The EU's TTIP proposal on financial services84 originally included
discussions regarding the introduction of provisions aiming at more systematic cooperation
and facilitating the negotiation process toward recognition, such as: 1) timely adoption of
international standards; 2) mutual consultation before adopting new measures; 3) joint
examination of existing rules; and 4) assessing possibilities for equivalence.
The USA finds the Commission's second proposed measure, which suggests mutual
consultation before adopting new measures, particularly controversial. Some US observers
have seen an ex-ante mutual consultation as a potential factor for a delay in the
implementation of the Dodd-Frank Act. The USA may be open to discussing an ex-post
consultation mechanism similar to the existing EU-US Financial Market Regulatory Dialogue.

80

Public utilities exist in sectors such as related scientific and technical consulting services, research and
development services in the context of social sciences and humanities, technical testing and analysis
services, environmental services, health services, transport services and services auxiliary to all modes of
transport. Exclusive rights on such services are often granted to private operators, for instance operators
with concessions from public authorities, subject to specific service obligations. Given that public utilities
often also exist at the sub-central level, detailed and exhaustive sector-specific listing is not practical. This
limitation does not apply to telecommunications services and to computer and related services.

81

Laura Puccio, Investment rules in trade agreements – Evolution and issues in light of the TTIP debate, EPRS,
(September 2015), hereafter L. Puccio, Investment rules in trade agreements [fn 81].

82

European Commission, Report of the 12th negotiation round for the Transatlantic Trade and Investment
Partnership, 23 March 2016.

83

L. Puccio, TTIP and regulation of financial markets [fn 69].

84

The EU proposal for Financial Service Regulation Cooperation in the TTIP.
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Table 7: US financial and insurance services trade with the EU and the world (in US$ million)
Exports

Imports

2013

2014

Percentage in total
financial service exports

All
countries

84 091

87 290

European
Union

31 806

Insurance
Services
All
countries

US

2013

2014

Percentage in total
financial service imports

US

100.00

18 519

19 503

100.00

34 245

39.23

8 812

9 349

47.94

2013

2014

Percentage in total US
insurance service exports

2013

2014

Percentage in total US
insurance service imports

17 058

17 417

100.00

53 420

50 096

100.00

11 977

11 843

23.64

Financial
Services

European
3 655
3 421
19.64
Union
Data source: Bureau for Economic Analysis (BEA), 2015.

2.2.4. Audiovisual
Two further contentious areas in services are the audiovisual sector and the digital services
sector. The USA is aware that the EU will not negotiate on audiovisual services in TTIP, as
these fall outside the Commission's negotiating mandate. The USA is, however, concerned
that there are no discussions on the definition of audiovisual services (and therefore on the
scope of that exception). In its July 2015 resolution, Parliament specified what it considered
as being a part of this broader cultural exception.85 The exclusion was introduced in the EU
textual proposal on services and investments as an exception to the scope of the chapter on
investment, cross-border services and electronic commerce (see Table 8 below). Moreover,
the provisions protecting the state's right to regulate include the protection of cultural
heritage in the listed policy objective (see Table 8 below).

85

EP resolution of 8 July 2015 [fn 30].
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Table 8: Excerpts from the EU proposal concerning the audiovisual and cultural exception in
relation to the chapter on services and investments:
Chapter and article

Sub-paragraph and text
Scope exclusion

Chapter II on Investments - Section 1 Liberalisation of
Investments, Article 2-1 on scope:

(2) The provisions of this Section shall not apply to audiovisual services.

Chapter III on Cross-Border supply of services, Article 3-1 on
scope

(2) The provisions of this Section shall not apply to audiovisual services.

Chapter VI on electronic commerce, Article 6-1 on objective
and scope

(3) The provisions in this chapter shall not apply to gambling
services, broadcasting services, audio-visual services,
services of notaries or equivalent professions and legal
representation services

Regulatory Freedom and cultural exception
Chapter I general provisions, Article 1-1 Objectives,
coverage and definitions

(1) Consistent with the provisions of this Title, each Party
retains the right to adopt, maintain and enforce measures
necessary to pursue legitimate policy objectives such as
protecting society, the environment and public health,
consumer protection, ensuring the integrity and stability of
the financial system, promoting public security and safety,
and promoting and protecting cultural diversity.

Chapter V on regulatory framework, Article 5-2

(6) Subject to the provisions specified by this Article, in
establishing the rules for the selection procedure, each Party
may take into account legitimate public policy objectives,
including considerations of health, safety, consumer
protection, the protection of the environment and the
preservation of cultural heritage.

Data source: EU textual proposals for TTIP chapter on Services and Investments, July 2015.

2.2.5 Digital Services and cross-border data flows
Digital services and cross-border data flows are one of the main US negotiating objectives
within the TPA.86 In particular, the TPA objectives in this area would require US agreements
to ensure that governments refrain from implementing measures that impede digital trade
and restrict data flows or require local storage or processing of data in order to conduct
business. The USA introduced this new objective on preventing local data location
conditions also in the draft TPP.87 Even though TPP provisions allow for measures
inconsistent with the prohibition of data location requirement to fulfil legitimate public
policy purposes, as long as the measure is proportional and necessary, the EU is wary that
such a provision could be inconsistent with EU data protection laws. Currently, negotiations
on cross-border data flows and digital services within TTIP have been put on hold until the
privacy issues on transatlantic data flows are resolved.88 In its July 2015 resolution,
Parliament went so far as to link its consent to TTIP to the dismantling of US mass
surveillance programmes and the introduction of a proper redress mechanism for EU
citizens.89
Negotiations on how to solve transatlantic data protection issues have advanced on several
fronts. First of all, in September 2015, the EU and the USA concluded negotiations on an
86

See the TPA negotiating objectives Bipartisan Congressional Trade Priorities and Accountability Act of 2015.

87

See TPP Article 14.3; see also: Krisztina Binder, The Trans-Pacific Partnership (TPP): Potential regional and
global impacts, European Parliamentary Research Service, May 2016.

88

European Commission, TTIP State of Play [fn2].

89

EP resolution of 8 July 2015 [fn 30].
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Umbrella Agreement on data privacy and protection (DPPA), with the intention of sharing
some key principles in data protection, such as judicial redress.90 In February 2016, the US
Congress passed the Judicial Redress Act of 2015,91 extending the citizens' remedies rights
under the Privacy Act to citizens from a 'covered country'; this framework could be used to
enhance EU citizens' redress rights to protect their data privacy and is a prerequisite for the
EU's adoption of the Umbrella Agreement. The Umbrella Agreement will have to be subject
to Parliament's consent before entering into force. Finally, the Privacy Shield agreement was
concluded to replace the Safe Harbour agreement after its annulment by the Court of
Justice of the European Union (CJEU);92 accordingly, a new Commission adequacy decision
was written.93 The Article 29 Working Group issued a mixed opinion.94 The Parliament
adopted a (non-binding) resolution on 26 May 2016 and called on the Commission to
further negotiate improvements to the Privacy Shield with the USA and to fully implement
the recommendations of the Article 29 Working Group. 95 On 8 July 2016, The Article 31
Committee approved a modified Commission adequacy decision.96

2.3 Public procurement
Public procurement markets represent 13% and 17% of GDP (OECD, 2013) respectively for
the USA and the EU.97 Liberalisation of public procurement is of particular importance for
the EU, which considers to have substantially opened up its public procurement market,
whilst it sees the USA's liberalisation of its own procurement market as insufficient.98
Progress in these discussions has been slow and the EU Chief Negotiator mentioned in his
concluding speech to the 13th negotiation round that further progress on this chapter – as
on the chapters on tariffs or services – is required to reach the end of the negotiations.99
During the 12th negotiation round, the main issues brought up by the EU were:100


The introduction of new restrictions, in particular regarding state projects that utilise
federal 'flow-down' funds, or money provided by the US Government to states and

90

EU-US Umbrella Agreement on Data Privacy and Protection.

91

Judicial Redress Act of 2015.

92

Judgement of 6 October 2015, M. Schrems vs Data Protection Commissioner, C-362/14, EU:C:2015:650;
Shara Monteleone and Laura Puccio, The CJEU's Schrems ruling on the Safe Harbour Decision, European
Parliamentary Research Service, October 2015.

93

Commission implementing decision pursuant to Directive 95/46/EC of the European Parliament and of the
Council on the adequacy of the protection provided by the EU-U.S. Privacy Shield and its related annexes;
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local projects. One of these measures is the FAST ACT,101 signed into law in
December 2015 by US President Obama. The FAST ACT gives the US Federal
Government funding up to US$305 billion for state and local-government projects to
improve the US public transportation systems over the next five years. The act would
increase the Buy American requirement to 70% from 60% value content
requirement. The Buy American Act is waived for the USA's GPA and FTA partners
but only for federal-level procurement. On these grounds, the EU would like to be
granted access to US public procurement contracts in the field of rail and
transportation.


Discussions continued on the issue of expanded market access commitments, both
at federal and local level. The main problem for the USA remains that the
procurement market is divided between a federal procurement market, which can
be opened by the federal government, and a state procurement market, which
remains a prerogative of the states (according to the constitutional division of
competence between federal and state level). About 65% of US public procurement
is at the sub-federal level (either state or local government level).102 The US
Constitution remains above US-concluded treaties; therefore the USA can only open
federal-level procurement and cannot impose the opening of state and local-level
public procurement. The USA had already involved its states in the GPA.103 Of the 50
US states, 37 agreed to comply with the GPA.104



Finally, the EU wanted to strive for the inclusion of some central government entities
that were excluded from the US GPA commitments (covering 89 entities listed in
Annex 1 of the US GPA Appendix 1), among which entities subordinated to the
central government, such as the Federal Aviation Administration.105

For its part, the USA would like to see access to utilities procurement covering purchase of
water, energy, urban transport and postal services. 106 Currently, bids in these areas would
need 50% of EU content unless products originate from countries covered by an
international or bilateral agreement which has granted EU undertakings similar access to
the public utilities procurement market.107

2.4. Energy markets
The EU has proposed the introduction of a distinct chapter on energy and raw materials
with the main aim of including specific liberalisation provisions focused on achieving open,
competition-friendly and rule-based market access. That way, the EU aspires to gain access
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to the US crude oil and liquefied natural gas market, among other things with a view to
diversifying energy supplies. The USA currently grants its FTA partners an expedited
procedure for exports of liquefied natural gas and the question of whether it should grant
further preferential access has been debated in Congress.108 Yet another aim of the EU's
proposed chapter on energy and raw materials has been to provide a framework for
discussions on energy efficiency, sustainability and green policy.
Discussions on this chapter are still ongoing and there is no clear idea on how it could be
framed. The USA has not yet committed to accepting a separate chapter on energy.109 It
remains cautious about such a chapter,110 as it does not want it to become an exception
within the commercial chapters, the main question for the US side being to understand why
the EU wants a separate chapter to deal with energy, what its scope should be (should it be
broader than just gas and oil?), and how it should be written and subsequently incorporated
within the rest of the agreement. Some discussion on these issues took place during the
13th negotiating round.111 A major US interest concerns natural gas market access (licences
granted on a national treatment basis and without delays). Regulators could be involved in
the discussions as of the 14th round.112
In its July 2015 resolution, Parliament supported the Commission's initiative on dedicating a
specific chapter to energy. It said that this should include, inter alia: rules facilitating energy
exports and creating a competitive, transparent and non-discriminatory energy market;
rules supporting diversification of energy sources and contributing to security of supply,
while at the same time ensuring the right of parties to govern and regulate the exploitation
and production of energy, as well as ensuring that legitimate, non-discriminatory
democratic decisions regarding energy production and environmental standards are not
undermined; rules promoting green goods and services; and finally, rules to ensure that TTIP
serves as a forum for the development of sustainability standards for energy production and
efficiency.113

2.5. Small and medium-sized enterprises
Both the USA and the EU attach importance to a chapter on small and medium-sized
enterprises (SMEs). Table 9 below, taken from a study by the Commission, provides data on
the importance of SMEs in EU trade with the USA. Although their traded value only
represents 28% of the total number of EU companies exporting to the USA, 88% of these
companies are SMEs.114 However, in some EU countries, SMEs are important in terms of
exporter numbers as well as trade value (this is true for the Netherlands, Italy, Ireland,
Spain, Estonia and Latvia).115 SMEs are also important for the USA.116
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Table 9: Breakdown of the total number and value of EU companies exporting goods outside the
EU and to the USA by size category117
1-250

250+

Unknown

Total

Share of SMEs

workers

workers

size

EU firms

(1-249)

(SME)

(large)

Exporters outside the EU

619

24

147

790

78%

Exporters to the USA

150

14

6

169

88%

Exporters outside the EU

538

945

207

1 690

32%

Exporters to the USA

77

187

13

277

28%

to total firms

Number (in thousands)

Value (billion euros)

Data source: European Commission, 2015.

The proposal, submitted only by the EU, includes incorporating discussions on SMEs that
have (already) taken place under the Transatlantic Economic Council (EU-US SME Dialogue)
and supplementing them with an exchange of information and data on market access for
SMEs.118 In its July 2015 resolution, Parliament suggested introducing further features, such
as the proposal for fast-track procedures and a forum to engage SME stakeholders.119
Currently, the parties are discussing a full consolidated text with a predominant focus on
how to share information in a user-friendly manner with SMEs. This chapter will be linked to
provisions that, although laid out in other TTIP chapters, ensure benefits for SMEs. For
example, some SME-specific provisions are discussed in the framework of the Public
Procurement Chapter, where parties are discussing the possibility of a help and info-desk
dedicated to SMEs.120

2.6. Investment Chapter (including ISDS-related issues)
Investments remain an important area of transatlantic relations 121 and therefore market
access and protection is critical to EU-US economic relations. Initially, investment
agreements were negotiated by Member States, but after the Lisbon Treaty made foreign
direct investments an EU competence, agreements related to them also fell within it.
Therefore, the EU has introduced investment chapters in its recently concluded negotiations
with Canada, Singapore and Vietnam and is discussing the introduction of such a chapter in
the future EU-Japan FTA.122
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The TTIP Investment Chapter attracted much public debate in Europe and became one of
the most controversial issues in the negotiations, with some even challenging the necessity
for investment protection chapters in agreements between developed countries. Criticism
on arbitration and bilateral investment protection provisions is not limited to the EU, but is
also present in the USA.123 Currently, 21 EU Member States have investment protection
provisions in bilateral agreements with the USA; apart from the nine bilateral investment
treaties concluded at the beginning of the 1990s between the USA and some of the EU's
central and eastern European Member States, all other bilateral agreements date back to
pre-1970s and do not reflect the more recent models of international investment
provisions.124
The US and EU approaches to reforming investment provisions have been different, making
negotiations in this sector more difficult. While the US aims to reform substantive rules125 so
that discretion of arbitrators in interpreting the investment protection chapter would be
limited, it does not feel the necessity to substantially modify the procedural rules of
arbitration.126 At the same time, the 2015 TPA includes in the US trade objective the revision
of the ISDS mechanism and the introduction of an appellate mechanism.127 On the other
hand, the EU wants to address both the substantive law on the protection of investments
and the ISDS procedural rules. After a public consultation at the end of 2013, the EU had to
suspend discussions on the chapter in order to find new consensus on an EU approach to
the ISDS reform. Parliament's July 2015 resolution rejected the use of arbitration for ISDS
and called for the institution of an investment court.128 The Commission issued a new
proposal for such a court in September 2015 and restarted negotiations with the US on that
chapter in February 2016.129
Discussions in the area of investment restarted by concentrating first on investment
liberalisation and substantive protection rules covering both definitions and reservations.130
Progress was made on consolidating texts where the EU and the US have fairly similar
approaches, such as for expropriation and compensation for losses. 131 Discussions mainly
focused instead on those areas where differences are more important, such as on the issues
of national treatment and fair and equitable treatment (FET).132 With respect to national
treatment, the US has been addressing issues regarding restrictions of foreign ownership in
the area of aviation, communication, government contracting, maritime activities, mining
and natural resources, where national security reasons allow for discriminatory
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treatment.133 The USA and the EU applied different approaches to reforming the FET
provisions. As a result of certain NAFTA cases, the USA limited the application of the FET
provisions to the 'minimum standard of treatment of aliens' in international customary law.
In contrast, the EU proposals for the FET provisions did not refer to the quality of the
protection as much as to delimiting the scope of application of the provisions by listing all
the measures that can constitute an FET violation.134 Another contentious area on
substantive rules could be the issue of how to write the provisions protecting the regulatory
prerogatives of the state. In its proposal, the EU included a new provision dealing specifically
with the right of states to regulate. This provision has been criticised by some US firms for
being far too broad.135
On ISDS, discussions restarted during the last round. The EU's procedural concerns regarding
arbitration are not totally shared by the USA. The USA is convinced that safeguards on the
interpretation of substantive rules and some procedural reforms will suffice to tackle the
ISDS issues, as they limit discretion of arbitrators, guaranteeing the rights of states to
regulate as well as avoiding forum-shopping or frivolous suits. Furthermore, the USA favours
the ICSID as a forum for arbitration.136 As the USA has always won arbitration cases,
originally it was opposed to the idea of an appellate body in ISDS procedures.137 However,
the TPA 2015 includes in its foreign investment objective the introduction of an appellate
body.138 Still, the question of the scope of appellate review might remain controversial, as
the USA might favour a narrower scope and the EU a broader one (such as the provision
introduced in CETA).139 Notwithstanding the above, the two parties discussed the proposal
for an investment tribunal as submitted by the EU in detail.140 The proposal to create a first
instance tribunal and an appellate tribunal was submitted after the Parliament rejected the
use of arbitration in TTIP and asked the Commission to create a new system with
independent and professional judges.141
Beyond the proposal for setting up an investment court, the negotiating parties discussed
other procedural issues which enjoy greater convergence of negotiating positions and are
independent of the choice of dispute settlement fora, such as: multiple claims consolidating
procedures, early dismissal of unfounded claims, appointments of experts to report, relation
between investor-state dispute settlement mechanisms and state-to-state dispute
settlement (SSDS).142
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2.7. Regulatory issues
Potential gains from TTIP would stem primarily from the reduction of tariffs, elimination of
non-tariff barriers (NTBs) to trade in goods and in services, and from opening up public
procurement. The study commissioned by the Commission on non-tariff measures (NTMs)
under TTIP finds that there are substantial economic benefits to be reaped from reducing
the trade costs of transatlantic regulatory divergences. For the EU, removing all actionable
NTMs143 would translate into an increase in GDP (€122 billion a year) and exports (+2.1%).144
Sector-wise, EU benefits would come mainly from gains in trade in motor vehicles,
chemicals, pharmaceuticals, food and electrical machinery.145 For the US, benefits from
removing actionable NTMs are estimated at €41 billion a year for GDP and 6.1% for exports.
US benefits would mainly accrue to the electrical machinery, chemicals, pharmaceuticals,
financial services and insurance sectors.146
The 2015 TPA stipulated regulatory convergences as one of the key objectives in FTA
negotiations.147 Parliament's July 2015 resolution recognised the importance of regulatory
cooperation and encouraged the adoption of disciplines aiming at 'regulatory coherence
and transparency for the development and implementation of efficient, cost-effective and
more compatible regulations'. At the same time, it also recalled that chapters on regulatory
cooperation must secure the highest level of protection in line with the precautionary
principle and in full respect of regulatory autonomy, the regulatory systems on both sides of
the Atlantic, and the Parliament's role. The Commission stated that any EU-US cooperation
should respect the following five principles: 1) at least enhancement or maintenance of
existing levels of protection; 2) respect for the existing legislative processes and
accountability; 3) transparency; 4) regulators will identify areas for cooperation where
regulations are similar and where benefits can be ensured for citizens and business; and 5)
regulators (not trade negotiators) will lead regulatory cooperation initiatives.148
2.7.1. Sanitary and phyto-sanitary (SPS) and technical barriers to trade (TBT) rules
As with any trade agreement, TTIP will have SPS and TBT provisions. The SPS chapter
ensures that states may regulate and also limit trade in goods that can pose a risk to human,
plant or animal life, while at the same time ensuring that such regulation is not enacted in
order to distort trade. On the other hand, TBT provisions ensure that technical regulations
(including product safety requirements, labelling, and conformity assessment procedures)
are legitimate and do not distort or unduly limit trade.
The negotiations contain two main areas of disagreement on how to introduce SPS
measures. The first issue concerns 'zoning', which means that if there is an outbreak of, for
instance, an animal disease in a specific area of a country, the whole country would not be
(automatically) subject to import restrictions, but rather restrictions would only apply to the
area concerned. The question is how to divide 'safe' from 'contaminated' zones. The USA,
143
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following a strictly scientific approach, divides regions depending on their natural conditions
and their related propensity to developing a certain regulated organism of sanitary and
phyto-sanitary concern. The EU instead would like to clarify that the term 'protected zone'
should apply to any geographical area in the EU in which that organism is not established (so
far), in spite of (generally) favourable (natural) conditions and its presence in other parts of
the Union.149 The internationally agreed guidelines are likely to be used as guidance 150 for
both the issue of regionalisation151 and audits. The second area of contention is the US
demand for inclusion in the SPS provision of risk assessment based on science.152 This is a
major US priority, as it was referenced in the TPA.153 The EU has a different approach to risk
assessment.154 The main difference lies in how to manage uncertainty from scientific results
or insufficient studies on a particular risk.
TTIP will go beyond negative integration in these areas with provisions that can allow for
future positive integration. In particular, the proposal for the SPS and TBT chapter would go
beyond the negative integration rules and propose some cooperation provisions and
positive integration provisions. In the TBT, positive integration provisions included in the EU
proposal provide for provisions on standardisation, on conformity assessment procedures
and on marking and labelling, whereby parties are encouraged to review their domestic
requirements in order to identify areas where divergences could be reduced.
Discussions on SPS have been rather slow. Parties discussed regionalisation, audits and
certification extensively during the 12th round of negotiation. Discussions in the 13th round
focused on anti-microbial resistance, animal welfare and GMOs, the EU indicating that it did
not support the US proposal on the latter.
2.7.2. Regulatory cooperation mechanism
In February 2015, the EU submitted a draft proposal for the institution of a horizontal
regulatory cooperation mechanism. Parliament's July 2015 resolution further specified the
main requirement to be respected by a regulatory cooperation body within TTIP in order for
the latter not to encroach on domestic legislative power. Indeed, the draft text clarified that
any direct implementation of the recommendations enacted by a regulatory cooperation
body would be considered a breach of the EU Treaties.
The proposal submitted by the EU155 included a horizontal chapter for regulatory
cooperation and a chapter on good regulatory practices in order to foster further
possibilities for transatlantic cooperation. The proposed chapters would include: 1) an early
information requirement on planned legislation and regulation; 2) a provision on nondiscriminatory consultation of stakeholders; 3) a requirement that the impact assessment
include consideration of the impact on international obligation of the party, as well as on
international trade and investment; 4) the periodic review of the regulations that are in
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effect; and 5) a regulatory cooperation framework. The latter would include the
establishment of a bilateral cooperation mechanism and a regulatory cooperation body
which should promote regulatory compatibility through exchange of information and joint
examination of possibilities. The aim would be to achieve mutual recognition or equivalence
in part or in full of regulatory acts; harmonisation; or simplification of regulatory acts. The
parties would also agree in this framework to cooperate internationally. Regulatory
cooperation for financial sector regulations would follow specific provisions and a specific
framework would be instituted. Finally, unlike the USA, the EU would like to keep these
regulatory cooperation chapters out of the scope of the state-to state dispute settlement as
was the case for the cooperation dialogues chapters in the older generation of EU
association agreements.
Whilst the USA also wants regulatory cooperation, it remains careful about creating a
superstructure that could infringe upon domestic legislative powers. The USA seems
currently to be focusing its proposal on provisions concerning regulatory good practices,
such as:156 1) transparency with possibility for stakeholders to submit feedbacks regardless
of their established residence; 2) impact assessment; 3) ex-ante consideration of the trade
effect of regulation on the other trade party; 4) the principle that regulation should be
based on objective evidence (scientific, economic or technical); 5) the right of individuals
and stakeholders to petition for changes and amendments of a regulation; and 6) periodic
review of regulations. At the same time, the 2015 TPA objectives include the establishment
of a consultative framework that seeks to improve regulatory coherence and promote
convergence in regulatory standards (through harmonisation, equivalence or mutual
recognition).157 Moreover, the USA wants to keep financial services out of this chapter and
does not want it to apply to the legislature.158
2.7.3. Sector-specific negotiations
The focus of TTIP negotiations has mainly been the sector-specific chapters on regulatory
cooperation.159 The importance of regulatory cooperation is acknowledged throughout
Parliament's July 2015 resolution. In particular, the recognition of equivalence of the
greatest number of vehicle safety regulations would be considered one of the main
achievements of TTIP negotiations. The sector-specific chapters were planned to cover nine
sectors: cars, chemical, pharmaceutical, medical devices, cosmetics, textiles, ICT,
engineering and pesticides. Some aspects of regulatory cooperation in animal welfare and
veterinary matters will instead be included directly in the SPS chapter (see above).
Cooperation in bilateral agreements can take different forms. In order of integration levels,
these are: 1) dialogues, exchange of information and best practices; 2) strengthened
cooperation within international regulatory cooperation fora; 3) alignment to international
standards, where such exist; 4) discussion on equivalence: equivalence makes it possible to
recognise a particular regulatory practice of the other party as an equivalent effect to the
domestic regulatory framework. It requires some similarity (at least a common regulatory
objective) but not necessarily an identical regulatory framework; equivalence entails that
156
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both regulatory systems achieve the same objective(s) and the same level of protection; 5)
mutual recognition: as in the case of equivalence, mutual recognition does not entail
harmonisation and therefore allows for differences in the regulatory framework, but it
recognises that a product is regulated in a similar manner and accepts assessment of
conformity issued by specified conformity assessment bodies; 6) harmonisation: this entails
one or both parties changing their standard or procedure to implement an identical
regulatory framework or procedure.
TTIP will mostly focus on the lower integration level spectrum because of the current
divergence in transatlantic regulatory setting. The table below provides an overview of the
current discussions within TTIP.
Table 10 Current approaches discussed in the sector-specific chapters160
Sector

Exchange of
Information
and best
practices

Cooperation and
other activities
in international
cooperation
fora

Discussions
on
equivalence

Discussions or
interests on
harmonisation

Alignment
with
international
standards

x

x

x

x

x

x

x

x

Vehicles
Pharmaceutical

x

Medical
devices

x

Cosmetics

x

Textiles

x

ICT

x

Engineering

x

Chemical

x

Pesticides

x

x

x

Mutual
recognition

x

x

x
tbc

tbc

x

tbc

tbc

x

Data source: Author from various European Commission reports.

Box 1: Sector-specific chapters and overview of discussions
Some of the discussion mentioned below might not be of shared interest for both parties, but at least one of
the parties is interesting in starting them.


Vehicles:

Cooperation and other activities in international cooperation fora: UNECE activities and implementation of
Global Technical Regulations (GTR).161
Discussions on equivalence: mirrors.

160

The table refers to ongoing discussions as mentioned in the EU reports on ongoing negotiations. The final
text of the agreement may contain other approaches than those mentioned in this table.

161
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Discussions or interests on harmonisation: adaptive front lighting; automatic emergency braking system; seatbelt interlocks.
Alignment with international standards: safety glazing and UN GTR No 6.162


Pharmaceuticals:

Exchange of information and best practices: exchange of information among regulators (including confidential
information and trade secrets); parallel scientific advice by EMA and FDA on authorisation of paediatric
medicines; exchange of information on common standards for unique identifiers.163
Cooperation and other activities in international cooperation fora: activities within the International Council
for Harmonisation of Technical Requirements for the Registration of Pharmaceuticals for Human Use (ICH); 164
participation in the information-sharing pilot on generic medicines within the International Generic Drug
Regulatory Programme (IGDRP);165 aiming at the alignment of rules for the naming and labelling of
biosimilars.166
Discussions or interests on harmonisation: harmonisation of guidelines in order to reduce the number of in
vivo bioequivalence studies; harmonisation of requirements for clinical data for complex generic medicines
requiring the performance of pre-clinical tests and trials for their authorisation.167
Mutual recognition: good manufacturing practice (GMP) inspections.


Medical Devices:

Exchange of information and best practices: exchange of information on the state of play of EU legislation on
medical devices and on in vitro regulation.
Discussions or interests on harmonisation: ensure compatibility and interoperability of the EU and US
database for Unique Device Identification UDI (the US database is already functional).
Alignment with international standards: alignment of the EU to the requirements of the International Medical
Device Regulatory Forum (IMDRF) for a Unique Device Identification; the US asked the EU to adopt the IMDRF
Medical Device single audit programme.


Cosmetics:

Exchange of Information and best practices: cooperation on EU and US safety assessment methods for
cosmetic ingredients; EU proposal on alternatives to animal testing; the EU has expressed no interest in the
discussions on the batch of colorants testing.168
Cooperation and other activities in international cooperation fora: reinforce cooperation within the
International Cooperation on Cosmetics Regulation (ICCR).
Alignment with international standards: discussions on promoting the use of the International Nomenclature
of Cosmetic Ingredients for ingredients labelling.169
162
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products and at developing converging requirements for the presentation of active substance master file/
drug master file or BCS (Biopharmaceutics Classification System) biowaiver assessment reports.

168

The EU has mentioned that its industry is not interested in continuing discussions on this topic.
Commission report of the 13th TTIP negotiation round [fn 61].
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Textiles

Exchange of information and best practices: cooperation provisions on labelling, safety requirements and
market-driven standards; coordinating process for the designation of new names for fibres; discussions on the
US approach to flammability testing; discussion on care labelling in the USA.
Alignment with international standards: International Organisation for Standardisation (ISO) names and
labelling for fibres.170


ICT

Exchange of information and best practices: regulatory dialogues on e-health, encryption and e-labelling,
cooperation in market surveillance, software-defined radio, specific absorption rates for mobile phones and eaccessibility; market surveillance activities for ICT products.
Discussions or interests on harmonisation: discussions on software-defined radio, specific absorption rates
and e-labelling are oriented toward building convergence of regulation.


Engineering

Discussions still focus on how to identify areas where cooperation could be established and which process to
use (for instance, equivalence, harmonisation and dialogues).


Chemicals

Exchange of information and best practices: information exchange on regulatory differences concerning
priority chemicals, classification and labelling of substances; discussions on the possibility to facilitate data
exchange between regulators.


Pesticides

Exchange of information and best practices: data sharing on geographical zones and crop groupings;
cooperation in other areas.
Cooperation and other activities in international cooperation fora: cooperation within the CODEX
Alimentarius and OECD.171
Discussions or interests on harmonisation or cooperation: project on minor uses:172 contacts have been
established between the EU minor uses coordination facility and the US IR4 project.173

2.8. Chapters on sustainable development, environment and labour
In the chapters on the environment and labour, the USA is likely to wish to follow guidelines
similar to NAFTA174 or to its subsequent trade agreements (for example, US-Chile).175 The

169

International nomenclature of cosmetic ingredients for ingredients labelling.

170

International Organisation for Standardisation (ISO) and fibres labelling.

171

Codex Alimentarius; OECD on pesticides.

172

Definition of minor use given by the OECD: 'Minor uses, which include the majority of specialty crops, are
the uses of pesticides where the potential use is not large to justify its registration from an applicant's
perspective alone. A key driver for minor uses can be the lack of economic return to an applicant from the
registration of those uses. (...)Typically minor uses involve crops grown on a small scale (minor crops) and
often are high value specialty crops. Additionally, minor uses can involve uses within major crops in terms
of controlling minor pests and diseases. This results in a situation where specialty crop industries are either
without or are lacking sufficient access to pest control products to adequately protect those crops.'.

173

The US IR4 project is a US Government-funded research programme to facilitate registration of sustainable
pest management technology for specialty crops and minor uses; see: The IR4 project, the specialty crops
program, USDA brochure.
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USA does not consider these issues controversial, as the EU and the USA are comparable in
development levels. In general, these chapters include international measures to which
both parties have agreed, as well as rules reaffirming the regulatory power of the parties.
Special provisions to protect a country's right to enact environmental and labour rules are
normally also included in US investment protection chapters. 176 For the USA, it is important
that state-to-state dispute settlement provisions cover commercial, environmental and
labour chapters to an equal extent.
In its July 2015 resolution Parliament requested that the sustainable development chapter
be enforceable and that it should envisage implementation of all eight International Labour
Organization (ILO) conventions, as well as core environmental agreements, and aim at
further improving levels of labour and environmental protection. It also requested the
inclusion of corporate social responsibility based on OECD guidelines for multinational
enterprises and structured dialogue with civil society.
The EU tabled its draft textual proposal in October 2015. On labour standards, the EU
proposal inserted an obligation to respect core labour standards, such as: 1) freedom of
association and effective recognition of the right to collective bargaining; 2) the elimination
of all forms of forced or compulsory labour; 3) the effective abolition of child labour; and (4)
the elimination of discrimination in respect to employment and occupation. The proposal
also includes obligations to comply with key principles and to introduce implementation
measures on core labour standards associated to ILO conventions not yet ratified by the
USA (see Table 11 below).177 Furthermore, the proposal states an obligation to 'make
sustained efforts toward ratifying ILO conventions and protocols' and an obligation to
ensure health and safety at work and decent working conditions (which would include
ensuring a minimum living wage). Finally, it includes a provision aiming at cooperation in
third countries (with a particular emphasis on least developed countries) on trade and
labours matters. During the last round of negotiations, the EU and the USA agreed on
including commitments to core ILO labour standards and how to effectively enforce them,
and on discussing options for a provision on cooperation in third countries. The two parties
also showed interest in introducing provisions on the protection of health and safety at
work.

174

For the full text of the North American Agreement on Environmental Cooperation, see the Society of
American States website; consult the Society of American States website again for the full text of the North
American Agreement on Labour Cooperation.

175

See Chapters 18 and 19 of the US-Chile FTA for an example of the standard provisions on environment and
labour contained in a US FTA.

176

See Articles 12 and 13 of the 2012 US BIT Model.

177

Only two ILO fundamental conventions are currently in force in the USA, the remaining eight are not yet
ratified.
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Table 11: Key principles proposed by the EU in its TTIP textual proposal of October 2015 and the
associated core labour standards and ILO convention
Core
standards

labour

Freedom
of
association
and
effective recognition
of the right to
collective bargaining

Article
in
the
EU
proposal

Key principles in the EU proposal

Article 5

a) the right to form and join trade
unions and the inherent corollary of
the right to strike,
b) the right to establish and join
employers' organisations,

ILO convention associated
ratification status

and

US

ILO Convention 87 (not ratified by the
USA)
ILO Convention 98 (not ratified by the
USA)

c) the effective recognition of the
right to collective bargaining,
d) effective social dialogue and
tripartite consultations.
The elimination of all
forms of forced or
compulsory labour

Article 6

a) the effective suppression of forced
or compulsory labour, in all its forms,
including with regard to trafficking in
persons,
b) the prevention of the use of forced
or compulsory labour,

ILO Convention 29 (not ratified by the
USA) and its Protocol
ILO Convention 105(not ratified by the
USA)

c) the provision to victims of
protection and access to appropriate
and effective remedies.
The
abolition
labour

effective
of child

Article 7

a) the immediate and effective
prohibition and elimination of the
worst forms of child labour,
b) the effective abolition of all child
labour,
c) the protection of children of
compulsory schooling age from
performing labour.

The elimination of
discrimination
in
respect
to
employment
and
occupation

Article 8

ILO Convention 138 (not ratified by the
USA)
ILO Convention 182 (ratified by the USA)

a) ensuring equal opportunity and
treatment in employment and
occupation for all,
b) ensuring protection against all
forms of direct and indirect
discrimination
as
regards
employment and occupation,
c) promoting gender equality,

ILO Conventions 100 (not ratified by the
USA)
ILO Convention 111(not ratified by the
USA)

d) ensuring equal remuneration for
men and women for work of equal
value.
Data source: Author from EU text proposal of October 2015; for the US ratification status, the ILO website (last
accessed June 2016).

With respect to environmental concerns, Table 12 below summarises the key commitments
suggested in the EU proposal.178 For each key commitment, the EU proposal specifies the
obligation to introduce effective domestic policies for achieving some related policy
objectives; obligations to comply with existing international obligations on the subject; and
obligations to cooperate. During the 13th round, some convergence or common

178

EU textual proposal on sustainable development of October 2015.
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understanding was achieved with respect to two big areas: the conservation and
management of fisheries, and the sustainable management of wildlife (including combatting
illegal trade in wildlife).179 The USA asked for clarification on the introduction by the EU of a
commitment with respect to waste management.180
Finally, as requested by the Parliament, the Commission introduced in its proposal an article
on corporate social responsibility (CSR), 181 stipulating that the parties would recognise the
role of CSR, would support internationally recognised guidelines and CSR principles (such as
the OECD guidelines on multinational enterprises, the UN Global Compact, the UN Guiding
Principles on Business and Human Rights, ISO 26000, and the ILO Tripartite Declaration of
Principles). Parties would also agree to promote the introduction of internationally agreed
guidelines and principles within public initiatives by governments, companies and investors.
During the 13th round, the EU made a detailed description of this provision and presented
some initiatives it had taken in this field.182
Table 12: Environmental commitments suggested in the EU textual proposal of October 2015
Commitment

Article in
EU
proposal

Specific international agreement or
instruments cited

Type of obligation mentioned

Conservation and
sustainable use of
biological
diversity

Article 11

none

Combating illegal
trade
in
threatened,
including
endangered, and
other protected
species of wild
fauna and flora,
their parts and
derived products

Article 12

Sustainable forest
management

Article 13

CITES, UN Forum on Forests or the
International
Tropical
Timber
Organization

X

Conservation and
sustainable
management of
fisheries
stocks
and
aquatic
ecosystems

Article 14

United Nations Agreement on the
Conservation and Management of
Straddling Fish Stocks and Highly
Migratory Fish Stocks; the FAO
Agreement to Promote Compliance
with International Conservation and
Management Measures by Fishing
Vessels on the High Seas; the FAO
Agreement on Port State Measures to
Prevent, Deter and Eliminate IUU; the
FAO Code of Conduct for Responsible
Fisheries; measures by Regional

X

Implementing
domestic
policies

Compliance
with
international
obligations

Cooperatio
n

X

X

X

X

X

X

Convention on International Trade in
Endangered Species of Wild Fauna and
Flora (CITES)

179

Commission report of the 13th TTIP negotiation round [fn 61].

180

idem.

181

EU textual proposal on sustainable development of October 2015.

182

Commission report of the 13th TTIP negotiation round [fn 61].

X

X

X
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Fisheries Management Organisations
Sound
management of
chemicals
throughout their
life cycle, and of
waste

Article 15

none
X

X

Data source: Author from the EU textual proposal on sustainable development of October 2015.
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