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INTRODUCTION

Congress engages in an extensive and ever-increasing level of oversight of
the activities of the executive branch.l Congress requires countless reports on
the activities of agencies and other executive organs and regularly intervenes
into disparate areas of administration with appropriations riders and other
methods of control and signals of disapproval. The level of observation and
supervision is significant enough that it is appropriate to hold Congress
responsible for avery high proportion of the activities of the executive branch.

Perhaps this understanding helps explain why, as the title of this symposium
suggests, Congress is thought to be the “most disparaged branch.” Everybody
hates the boss, or at least pretends to. In fact, each branch of the federa
government appears to be victimized by disparagement in proportion to the
particular branch’s bossiness — witness the historically low approval rating of

" Professor of Law and Harry Elwood Warren Scholar, Boston University School of
Law. Thanksto Mark Cianci, Harvard Law School class of 2010, for research assistance.

1 See generally Jack M. Beermann, Congressional Administration, 43 SAN DIEGO L. REv.
61 (2006) [hereinafter Beermann, Congressional Administration] (examining the evolution
and variety of Congress's involvement with administrative action).
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the administration of George W. Bush,2 which has taken perhaps the most
expansive view of presidential power (and thus the most responsibility for
government action) in the history of the United States® As the President
claims authority to act unilaterally and even to disregard instructions from
Congress, disparagement moves in the direction of the executive branch. As
the Supreme Court asserts its authority to invalidate laws passed by Congress
and the states, and to overrule actions by the President, it draws the ire of the
politica community whose will it has frustrated. In recent years, so much
attention has been paid to assertions of power by the President and the
Supreme Court, Congress has been somewhat neglected, and despite its
consistently low public approval ratings, it may no longer deserve the title of
the “most disparaged branch.”

My contribution to this symposium is to analyze the power of Congress
mainly through an administrative law lens with the aim of pointing out waysin
which Congress has remained or become responsible for administrative law,
and thus remains the expected target of disparagement. Congress has become
more responsible in recent years, not because of any improvements or reforms
it has undertaken, but rather because developments in administrative law have
placed responsibility on Congress. Some of the most important devel opments
in administrative law in recent years arise out of federal courts reviewing
administrative action and reinforcing Congress's primacy as the most powerful
policymaking branch of the federal government. This movement in the law
spans seemingly unrelated doctrinal areas, and is best explained as a
continuing affirmation and reaffirmation of the superior legitimacy of
Congress as policymaker. In particular, |1 focus on the Supreme Court’s
decision in the globa warming case, Massachusetts v. EPA* as a good
illustration of how Congress has remained in the figurative driver’s seat despite
the Bush Administration’s aggressive assertions of executive power and the
often unrestrained behavior of the Supreme Court.

| do not mean to argue that the law has consistently moved in the direction
of congressional primacy. | especialy do not mean to argue that the federal
courts have become comprehensively deferential to Congress. By and large,
the Supreme Court has promoted its own agenda to the exclusion of deference
to anyone el se, including Congress, the executive branch, and all branches of
state governments.® However, in some areas of administrative law, the Court

2 Megan Thee-Brenan, Poll Finds Disapproval of Bush Unwavering, N.Y. TIMES, Jan.
17, 2009, at A11 (discussing President Bush's historically low twenty-two percent approval
rating).

3 Dawn E. Johnson, What's a President to Do? Interpreting the Constitution in the Wake
of Bush Administration Abuses, 88 B.U. L. Rev. 395, 396-401 (2008) (describing the Bush
Administration’s expansive view of presidential power).

4 549 U.S. 497 (2007).

5 See generally Jack M. Beermann, The Supreme Common Law Court of the United
Sates, 18 B.U. Pus. INT. L.J. 119 (2008) [hereinafter Beermann, The Supreme Common
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seems to have turned toward Congress and away from the executive branch.
Perhaps this turn is not a genuine preference for deference to Congress but
rather the result of a concurrence between Congress's views and those of the
Court. Further, there are undoubtedly many circumstances in which courts rely
on congressional intent as a smokescreen for the imposition of their own
views. The Court often engages in strained reading of statutes and attributes
its own policy views to legidators. It may be difficult, in a significant number
of situations, to discern whether a particular invocation of congressional intent
is genuine. Thus, that courts invoke congressional intent in support of their
decisions does not necessarily support my thesis that the law has moved
toward affording greater attention to Congress’'s wishes than to those of the
executive branch.

There is no doubt, however, that the use of congressiona intent as a
justification for judicial action is ubiquitous, and this says something at least
about perceived relative legitimacy. It seems clear that congressional primacy
is well-established as a normative principle, even if the courts depart,
sometimes surreptitiously, from the principle in a significant proportion of
cases.

Thus, this Article takes issue with the title of this symposium, “The Most
Disparaged Branch: The Role of Congressin the 21st Century.” As compared
with policymaking in the judicial and executive branches, Congress is the most
democratic and legitimate of the three federal branches, including even the
independent agencies which are supposed to be shielded from politics but
instead may be the most political of all. In fact, a key argument of this Article
is that recent developments in administrative law exhibit a return to
congressional primacy both in matters of interpretation and matters of policy,
and that thisis a good thing in terms of accountability and legitimacy.

This Article proceeds as follows. Part | is an introduction to the problem of
aggressive judicia review of agency action in administrative law — should it be
viewed as reinforcing congressional power or as an assertion of power by the
federal courts? Part Il isthe meat of the Article, discussing key devel opments
in administrative law that point toward greater attention to Congress's
preference with less deference to the executive branch. The two main
developments discussed are: (1) the Court’s decision in Massachusetts v. EPA,
the global warming case, rejecting the EPA’s refusal to regulate greenhouse
gases, and (2) the evolution of the rules governing judicia review of agency
interpretations away from deference to the executive branch and toward greater
concern for congressional intent. Part 11 contains further examples, discussed
more briefly, of an increased turn toward congressiona intent, and brief
discussions of some areas in which the Supreme Court does not appear to have
Congress's intent as its primary touchstone in regulatory controversies.
Finally, Part IV discusses ways in which Congress can be even more

Law Court] (discussing the behavior of the Court as advancing its own agenda rather than
deferring to other branches).
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responsible for the output of the executive branch, mainly focusing on those
ways in which Congress should do a better job of guiding the courts in the
areas discussed in this Article.

I. COURTSAND CONGRESS

One overarching problem that this Article must confront is the status of
aggressive judicial review of the actions of the executive branch. At one time,
it was generaly understood that judicia review was a device employed by
Congress to keep administrative agencies in line. As Cass Sunstein put it,
“[@]ccording to the most prominent conception of the role of courtsin statutory
construction, judges are agents or servants of the legidature.”6 Courts were
seen as enforcing the will of Congress against the executive branch. The
problem with this viewpoint was that there was no account of why judges
would act on Congress's preferences rather than their own preferences, and if
they were acting on their own preferences, the question then became whether
judicia preferences were likely to be closer to Congress's or to the preferences
of the executive branch.”

The ability of courts to make decisions without relying on their own values
has long been questioned, and recently the choice in judicial review has been
seen as between the will of an unaccountable judiciary and the will of agencies
that are at least somewhat accountable through the President. The Chevron
doctrine, under which courts are supposed to defer to reasonable agency
interpretations of ambiguous statutes, was expressly built on this foundation of
greater political accountability in the executive branch.8 However, to take the
judiciary’s lack of political accountability as a reason to eliminate any role for
courts in supervising the executive branch’s obedience to statutes would work
a fundamental change in the traditional understanding of separation of powers
and judicial review of agency action.

6 Cass R. Sunstein, Interpreting Statutes in the Regulatory State, 103 HARv. L. Rev. 405,
415 (1989).

7 See Jack M. Beermann, Interest Group Politics and Judicial Behavior: Macey's Public
Choice, 67 NoTRe DAME L. Rev. 183, 221-23 (1991) (examining influences on judicial
preferences and judicial decision making).

8 See Chevron U.SA. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 865-66
(1984). The Court explained:

Judges are not experts in the field, and are not part of either political branch of the
Government. Courts must, in some cases, reconcile competing political interests, but
not on the basis of the judges’ personal policy preferences. ... While agencies are not
directly accountable to the people, the Chief Executive is, and it is entirely appropriate
for this political branch of the Government to make such policy choices — resolving the
competing interests which Congress itself either inadvertently did not resolve, or
intentionally left to be resolved by the agency charged with the administration of the
statute in light of everyday redlities.
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From Congress's perspective, this dilemma may appear to be something of a
catch twenty-two. In most situations, Congress has no device for direct
enforcement of its will against the executive branch. Congress can try, by
using appropriations riders, earmarks and other similar devices to tie the hands
of the executive. In other situations, especially when a measure of executive
discretion is necessary to make a program workable, Congress must choose
between relying on judicia review in the federal courts to enforce its will
against that of the executive and allowing the executive virtualy free reign.
While sometimes the administration has strong incentives to cooperate
voluntarily with Congress, in other contexts Congress' s intent will prevail only
through judicial review of executive branch actions. The problem from
Congress's perspective involves the relative faithfulness of the two other
branches of government.

While there may be no way to resolve this problem definitively, there are
some considerations that may help us find a way out of the apparent catch
twenty-two. Firgt, it is important to recognize that many issues that come up
on judicia review present themselves as conflicts between the will of the
administration and the will of Congress, mediated by the courts® A good
example of thisis review of executive branch statutory interpretation. A court
engaged in statutory interpretation can choose from among many interpretive
paths. One path available is for a court to attempt in good faith to discern
Congress's meaning, and to impose that meaning if it is confident that it has
arrived at the best understanding of the statute. Of course, a court can always
choose another path, for example by using its own statutory interpretation, as
an opportunity to impose its will behind a rhetorical smokescreen of
Congress' s intent or some other interpretive theory. The question is whether it
is possible to discern which path the court has taken in any particular case.

Sometimes it is apparent that a court has imposed its will as against both
Congress and the executive branch. Other times it appears that a court has
deferred to the executive branch in the face of strong indications that
Congress's will has been ignored. In till other circumstances, it may appear
that a court has acted on its best estimate of what Congress intended or would
have wanted in the particular situation. Although certainty is impossible, it is
possible to have at least a good sense of which path a court has chosen in a
particular case.

The thesis of this Article is that in many doctrines of administrative law,
even including more recent applications of the (in)famous Chevron doctrine,
the courts have chosen a path that favors Congress's will over that of the
executive branch, at least when Congress's will is discernible (and perhaps
also when the issues involved do not excite strong feelings on the courts).
Further, as atheoretical matter, Congress’ s will has remained the touchstone of
legitimacy even in those areas of maximum deference to administrative action.

9 See Lisa Schultz Bressman, Procedures as Politics in Administrative Law, 107 COLUM.
L. Rev. 1749, 1751 (2007).
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Even if attention to Congress's will is mere lip service, the necessity of such
lip service is an indication of strength of the background principle of
congressiona primacy.

II. MASSACHUSETTSV. EPA AND CHEVRON

A. A Congress-Centered Understanding of Massachusetts v. EPA

The Supreme Court's decision in Massachusetts v. EPA,1° the global
warming case, contains severa strands that reinforce the bedrock principle of
congressional supremacy in administrative law. By rejecting the executive
branch’s arguments for deference to administrative policy, and by relying on
its understanding of congressional intent, the Court placed responsibility for
global warming policy on Congress. |n order to understand the importance of
the decision, it must be reviewed in some detail.

1. TheEPA’sDenid of the Petition to Regulate Greenhouse Gases

The case began in 1999 when a group of environmentalists and states
petitioned the EPA to make a rule that would treat global warming gases as air
pollutants under the Clean Air Act.ll! The Administrative Procedure Act
(“APA”) requires agencies to alow interested persons the opportunity to
petition for the issuance of a rulel?2 The following year, the EPA requested
comments on the petition, and it received over 50,000 responses.’3 The EPA
also requested a scientific report from the National Research Council on global
warming gases, and in 2001 the Council issued a report that concluded that
greenhouse gases were accumulating in the atmosphere as a result of human
activities and that world temperatures were rising as a result.’* However, in
2003 (well after the changeover from the Clinton Administration to that of
President George W. Bush) the EPA formally denied the petition on two
grounds: first, that the EPA lacked statutory authority to regulate greenhouse

10 549 U.S. 497 (2007).

1 |d. at 510; see Clean Air Act § 202, 42 U.S.C. § 7251 (2000).

2 5 U.S.C. § 553(¢) (2006).

13 Massachusetts v. EPA, 549 U.S. at 509. No statute or rule required the EPA to seek
comments on the petition. Agencies are free, however, to add to the procedures prescribed
by Congress, and given the importance and complexity of the issues addressed in the
petition, the Agency was wise to ask for comments before ruling on the petition. Note that
courts may not require agencies to add to the procedures required by statute or rule, except
in “extremely compelling circumstances’ which thus far have never been found to exist. Vt.
Y ankee Nuclear Power Corp. v. Natural Res. Def. Council, Inc., 435 U.S. 519, 543 (1978).

14 Massachusetts v. EPA, 549 U.S. at 511 (“Greenhouse gases are accumulating in
Earth’s atmosphere as a result of human activities, causing surface air temperatures and
subsurface ocean temperatures to rise.” (quoting CoMM. ON THE Sci. OF CLIMATE CHANGE,
NAT L RESEARCH CouNcCIL, CLIMATE CHANGE SCIENCE. AN ANALYSIS OF SOME KEY
QUESTIONS 1 (2001))).
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gas emissions; and second, that even if it had such statutory authority it would
not, as a matter of policy, choose to regulate them at the time.1®

The EPA’s decision that it lacked statutory authority to regulate greenhouse
gases was based on several factors. First, the EPA relied on the fact that
Congress rejected a 1990 proposed amendment to the Clean Air Act setting
binding greenhouse gas limitations and instead authorized further investigation
into climate change.’® According to the EPA, this congressional focus on
global warming gases indicated that Congress had chosen a specia path for
regulating greenhouse gases and thus the EPA could not regulate them under
the general terms of existing regulatory statutes.l’ The EPA here analogized to
the Supreme Court’s reasons for denying the FDA the authority to regulate
tobacco products — that the history of tobacco-specific legislation indicated the
FDA lacked authority over tobacco under its general grant of power over drugs
and devices.l® Second, the EPA concluded that as a textual matter the term
“air pollutants’ in the Clean Air Act did not include global warming gases.1®
The EPA’s view was that air pollutants are those things that dirty the air when
they are released, and not substances that cause problems when they collect in
the upper atmosphere.20

The EPA next stated that even if it had the statutory authority to regulate
greenhouse gases, it would decline to do so for policy reasons2l The EPA
relied on several bases for this policy conclusion.?? Firdt, it found great enough
scientific uncertainty over whether greenhouse gases actually cause global
warming to justify inaction.2® Second, it was concerned that focusing on motor
vehicle emissions, which would be required if it granted the petition, would
amount to “piecemeal” regulation and that the Bush Administration preferred
to take a “comprehensive’ approach to global warming.2* The President’s
preferred approach included support for technological innovation, encouraging
voluntary greenhouse gas reductions and further research.?®> Third, the
President was apparently also concerned that EPA regulation might complicate

5 1d.

16 |d.

7 |d. at 512.

18 1d. The Court found this argument persuasive for denying federal regulatory authority
over tobacco products. FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 160
(2000).

19 Massachusetts v. EPA, 549 U.S. at 513.

2 1d.

2 d.

2 d.

2 1d. (recognizing EPA’s reliance on a National Research Council’s report that
articulated uncertainty regarding the impact of greenhouse gases).

2 1d. at 513-14.

% Seeid. at 551 (Scalia, J., dissenting).
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efforts to engage other countries in the process of reducing greenhouse gas
€missions.2

2. TheReviewahility Problem

The statutory structure underlying the EPA’s regulatory authority creates
serious doubts over the amenability to judicial review of the Agency’s denial
of the rulemaking petition. The Clean Air Act provides that the Administrator
of the EPA shall prescribe standards for the emission of any air pollutant from
vehicles “which in his judgment cause[s]... air pollution which may
reasonably be anticipated to endanger public health or welfare.”2” Note that
the statute does not require the EPA to regulate al air pollutants that endanger
public hedlth or welfare. Rather, regulation is conditioned on a prior judgment
by the Administrator of the EPA concerning the health or welfare effects of the
particular pollutant.

This structure raises serious reviewability problems. The first problem is a
general administrative law problem — is the denial of a petition for rulemaking
reviewable? The second problem is particular to this provision (and similarly-
worded provisions) — is the Administrator required to act (and can a court
compel the Administrator to act) before he or she has made a judgment
concerning the health or welfare effects of the alleged pollutant? The second
problem is exacerbated by the fact that there is no explicit statutory standard
governing when, if ever, the Administrator is required to make a judgment
concerning the effects of a pollutant. The lack of a statutory standard, together
with the reference to the Administrator’s judgment, could indicate that a
decision is committed to agency discretion and thus not subject to review.

The Supreme Court resolved all of these questions in favor of reviewability.
Regarding the first issue, the genera issue of reviewability of denials of
rulemaking petitions, the Court agreed with the D.C. Circuit’s longstanding
rule that the denial of such petitions is reviewable.?2 The Court rejected the
argument that the denial of a rulemaking petition should be treated the same as
a decision not to take enforcement action against a particular alleged violator
of aregulatory scheme;2°

There are key differences between a denia of a petition for rulemaking
and an agency’s decision not to initiate an enforcement action. In
contrast to nonenforcement decisions, agency refusals to initiate

% |d. at 514 (majority opinion).

27 42 U.S.C. § 7521(a)(1) (2000) (emphasis added).

28 Massachusetts v. EPA, 549 U.S. at 527-28 (citing Am. Horse Prot. Ass'n, Inc. v. Lyng,
812 F.2d 1, 3-4 (D.C. Cir. 1987)).

2 Decisions not to take enforcement action against a particular alleged violator are
presumptively unreviewable. Heckler v. Chaney, 470 U.S. 821, 832 (1985). They are
reviewable only if the regulatory statute provides a clear statutory standard against which
the reviewing court can measure the agency’s decision not to take enforcement action. See
id. at 833-35 (citing Dunlop v. Bachowski, 421 U.S. 560 (1975)).
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rulemaking “are less frequent, more apt to involve legal as opposed to
factual analysis, and subject to special formalities, including a public
explanation.” They moreover arise out of denials of petitions for
rulemaking which (at least in the circumstances here) the affected party
had an undoubted procedural right to file in the first instance. Refusalsto
promulgate rules are thus susceptible to judicial review, though such
review is“extremely limited” and “highly deferential.”30

The Court added that Congress had provided in the Clean Air Act for judicial
review of denias of rulemaking petitions: “[T]he Clean Air Act expressy
permits review of such an action. We therefore ‘may reverse any such action
found to be. . . arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.’” 3!

The Court’s decision that denials of rulemaking petitions are reviewable and
are not analogous to decisions not to take enforcement action, which are
presumptively unreviewable, resolved an important lingering question in
administrative law. Before getting to the heart of this matter, however, it is
necessary to address the Court’s assertion that the “Clean Air Act expressly
permits review of such an action.”32 This assertion is curious as the Court
mentions this basis for reviewability only after its broad pronouncement that
rulemaking petition denials are reviewable and distinct from refusals to take
particular enforcement action. Had the statute really expresdy provided for
review, there would have been no need to resort to the general reviewability
principles under which the Court distinguished rulemaking from enforcement.

Further, thereis little if any statutory support for the Court’s assertion. The
statutory provision cited for the contention that Congress has expressy
provided for review, 42 U.S.C. § 7607(b)(1), does not specifically mention
review of rulemaking petition denials and appears to be a jurisdictiona
provision, alocating review of EPA rules between the D.C. Circuit (for rules
of national applicability) and the other circuits (for locally or regionally
applicable actions).3® The Court’s discussion of the provision is cryptic, and
seems to conflate jurisdiction with reviewability.3* The statute directs that,
inter aia, petitions for review of standards promulgated under 42 U.S.C. §
7521 (the statute under which the regulation of greenhouse gases was sought),
and petitions for review of “any other nationaly applicable regulations
promulgated, or final action taken, by the Administrator under this chapter,”
must be filed in the D.C. Circuit.3 The Court must have concluded that the
denia of a petition for the promulgation of a standard is “final action taken[]

30 Massachusetts v. EPA, 549 U.S. at 527-28 (citations omitted).
31 |d. at 528 (citing 42 U.S.C. 88 7607(b)(1), 7607(d)(9) (2000)).
%2 d.

33 §7607(b)(1).

3 Massachusetts v. EPA, 549 U.S. at 528.

35§ 7607(b)(1).
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by the Administrator under this chapter”3¢ and that § 7607(b)(1) is a statute
providing for judicia review rather than simply a jurisdictional provision asits
language indicates.

Perhaps it should not be surprising that the Supreme Court was not
completely clear on the meaning of this provision. It has been characterized by
the D.C. Circuit in three different ways, although sometimes, when nothing
turns on it, the analysis seems rather casual. In some cases, the D.C Circuit
characterizes the statute as providing for reviewability.3” In other cases, the
D.C. Circuit presents it as a venue provision, allocating cases among the
circuits3® In dill other cases, the D.C. Circuit portrays the statute as
jurisdictional, conferring jurisdiction on itself for some petitions for review,
and on the other circuits over other such petitions.3® In Massachusetts v. EPA,
the D.C. Circuit was careful to confine its discussion of § 7607(b)(1) to the
issue of jurisdiction.®? It held that it had jurisdiction over the petition for
review because the denia of the petition for the promulgation of a rule was
final, and that it was an “action taken ... by the Administrator under this
chapter.”#1 The D.C. Circuit did not discuss reviewability, probably because it
was well-established in that court that denials of rulemaking petitions are
reviewable.*2 |t appears that the Supreme Court may have misunderstood §
7607(b)(1) when concluding it provided an express statutory basis for
reviewability.* At aminimum, more analysis was needed.

36 See Massachusetts v. EPA, 549 U.S. at 514 n.16 (citing § 7607(b)(1)).

37 See, eg., Sierra Club v. EPA, 479 F.3d 875, 880 (D.C. Cir. 2007) (describing 42
U.S.C. § 7607(b)(1) as “authorizing petitions for review of EPA’s promulgation of emission
standards”).

% See, eg., Tex. Mun. Power Agency v. EPA, 89 F.3d 858, 862 (D.C. Cir. 1996) (“We
conclude that § 7607(b)(1) is a matter of venue, not jurisdiction; since EPA raised no
objection, the provision is no bar to our review.”).

% See, eg., Sierra Club v. EPA, 356 F.3d 296, 300 (D.C. Cir. 2004) (“Sierra Club now
petitions for review of both actions pursuant to the jurisdictional grant of 42 U.S.C. §
7607(b)(1).”); Appaachian Power Co. v. EPA, 208 F.3d 1015, 1020 n.10 (D.C. Cir. 2000)
(“Ouwr jurisdiction extends to ‘any . .. nationally applicable. .. fina action taken by’ the
EPA ‘Administrator.”” (quoting § 7607(b)(1))).

40 Massachusetts v. EPA, 415 F.3d 50, 53-54 (D.C. Cir. 2005) (“EPA’s denial of the
rulemaking petition was therefore ‘final action,” and since the petition sought regulations
national in scope, § [7607(b)(1)] confers jurisdiction on this court to hear these consolidated
cases.” (citations omitted)), rev'd, 549 U.S. 497 (2007).

4 Seeid. at 53 (citing 42 U.S.C. § 7607(b)(1)).

42 See WWHT, Inc. v. FCC, 656 F.2d 807, 809 (D.C. Cir. 1981) (“[W]e hold that, except
where there is evidence of a ‘clear and convincing legislative intent to negate review,” an
agency’ s denial of arulemaking petition is subject to judicial review.” (quoting Natural Res.
Def. Council v. SEC, 606 F.2d 1031, 1043 (D.C. Cir. 1979))).

4 Massachusetts v. EPA, 549 U.S. 497, 528 (2007).
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On the general issue of reviewability of rulemaking petition denials,
although the matter had been settled for some time in the D.C. Circuit,* it was
unclear whether the Supreme Court was going to distinguish denias of
rulemaking petitions from decisions not to take enforcement action which are
presumptively unreviewable. Interestingly, the bases upon which the Court
distinguished the two actions in Massachusetts v. EPA do not engage the basis
upon which the Court had earlier found refusals to initiate enforcement action
to be presumptively unreviewable. The basis for the presumption that
enforcement decisions are unreviewable is that there is unlikely to be law to
apply to the agency’s decision of whether to take any particular enforcement
action.*> Most criminal and regulatory statutes, even when they use words like
“shall,” are understood as not requiring enforcement or prosecution in response
to every known violation.#® Rather, it is understood that prosecutors and
regulatory enforcers have a great deal of discretion over when and whom to
prosecute.4’

In support of the presumption that there is no law to apply to decisions by
regulatory agencies not to bring enforcement actions, the Court has stated:

[Aln agency decision not to enforce often involves a complicated
balancing of a number of factors which are peculiarly within its expertise
[such ag] . . . whether agency resources are best spent on this violation or
another, whether the agency is likely to succeed if it acts, whether the
particular enforcement action requested best fits the agency’s overall
policies, and, indeed, whether the agency has enough resources to
undertake the action at all.*

Because these reasons apply to virtually every exercise of agency
enforcement discretion, this reasoning may appear to mark out prosecutorial
discretion as a category of agency action that is never subject to review. This
isnot so. As the Court explained, it meant to create only a presumption that
agency decisions not to prosecute are unreviewable. In some circumstances,
however, such decisions are reviewable: “[W)]e emphasize that the decision is
only presumptively unreviewable; the presumption may be rebutted where the
substantive statute has provided guidelines for the agency to follow in

4 WWHT, 656 F.2d at 809.

4 See Heckler v. Chaney, 470 U.S. 821, 830-31 (1985) (“[1]f no judicialy manageable
standards are available for judging how and when an agency should exercise its discretion,
then it isimpossible to evaluate agency action for ‘abuse of discretion.’” (quoting 5 U.S.C. §
706 (2006))).

46 1d. at 832 (comparing an agency decision not to act with a prosecutor’ s decision not to
prosecute).

47 1d. at 831.

4 |d. These reasons do not appear to be related to whether law exists governing the
agency decision, but elsewhere in its discussion, the Court made it clear that the lack of law
to apply to evaluate the agency’ s exercise of discretion concerning these issues was the basis
for the decision against review. Seeid. at 830-31.
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exercising its enforcement powers.”4® When a regulatory statute contains
criteria governing the agency’s decision whether to take enforcement action,
the Supreme Court has concluded that judicia review of the refusal to enforce
is available.®0

Given the Court’s previous attention to whether there is law to apply in the
context of enforcement decisions, it might be expected that the Court would
discuss reviewability of rulemaking petition denials on the same basis, by
asking whether there is typically law to apply in such situations. As it turned
out, none of the four factors the Court relied upon, al drawn from the D.C.
Circuit's bases for distinguishing enforcement from rulemaking petition
denias, relate to the existence of law to apply: the denials of rulemaking
petitions are “‘less frequent, more apt to involve legal as opposed to factual
analysis, . . . subject to special formalities, including a public explanation,’ . . .
[and] the affected party had an undoubted procedural right to file [the petition]
in the first instance.”®! Frequency, formality, and right to file are completely
unrelated to the question of whether there is law to apply. Of the cited factors,
only the legal nature of the decision arguably relates to whether there is likely
to be law to apply, but in truth, even this factor is probably unrelated. When
factual issues are involved, agency factfinding might be entitled to deference,
but the existence or non-existence of facts does not appear to be related to the
likelihood that law exists in the particular area in which the issue arises. Thus,
none of these reasons address whether there is more likely to be law to apply to
the denia of a rulemaking petition than to the refusal to take a particular
enforcement action, or whether resource allocation issues are less severe in the
rulemaking context than in the enforcement context.

This exposes a fundamental challenge to the Court’s entire analysis.
Because the applicable provision of the Clean Air Act did not contain a legal
standard governing the decision on the petition, to get over the “no law to
apply” problem, the Court needed to create a legal standard. Aswe seein the
next Subsection, the one it created is centered on fulfilling Congress's intent
behind the applicable regulatory program.

4 1d. at 832-33.

50 See Dunlop v. Bachowski, 421 U.S. 560, 572 (1975). This is why Justice Scalia's
assertion in his separate opinion in Webster v. Doe, 486 U.S. 592, 607 (1988) (Scalia, J.,
dissenting), that Heckler imposed a categorical bar to review of enforcement decisions is
clearly wrong. Unfortunately, he later convinced the majority of the Court to adopt his
erroneous view. See Lincoln v. Vigil, 508 U.S. 182, 192 (1993) (describing allocation of
funds from alump-sum appropriation as a category of action that is traditionally regarded as
committed to agency discretion by law and is thus unreviewable).

51 Massachusetts v. EPA, 549 U.S. 497, 527 (2007) (quoting Am. Horse Prot. Ass'n, Inc.
v. Lyng, 812 F.2d 1, 4 (D.C. Cir. 1987)).
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3. Substantive Review of the EPA’s Denial of the Rulemaking Petition:;
Congress-Centered Review

As discussed above, the governing provision of the Clean Air Act requires
the EPA to promulgate a standard only after the Administrator makes a
judgment that a pollutant is reasonably likely to endanger public health or
welfare’2 Nothing in the statute addresses when or if the Administrator is
required to make a judgment. EPA thus argued that the denia of the petition
was unreviewable because, absent a governing statutory standard, the decision
whether to make a judgment was completely discretionary with the Agency.>3
A less extreme version of the EPA’s position is that in such a situation, any
rational (non-arbitrary or capricious) basis should be sufficient to uphold its
decision not to make a judgment. In this light, the EPA’s stated reasons for
denying the petition, including a preference for addressing other priorities first
or for dealing with the problem in other ways, should be sufficient.>*

From the petitioners’ perspective, this would alow the EPA to dodge the
global-warming issue indefinitely, or at least for as long as avoidance was
politically feasible. Rather than alow the EPA to avoid the question this way,
the Court construed the statute in light of its best estimate of how Congress
expected the statute would work. Thus, the lack of an explicit statutory
standard governing when the Administrator is required to make a judgment is
one location in which the Court recognized congressional primacy. This is
most pointed in the Court’s answer to the EPA’s determination that even if it
had statutory authority to regulate global warming gases it would choose not
to. The Court decided that the Administrator should base his decision of
whether to make a judgment concerning the harmful effects of an alleged
pollutant on the same exact statutory standard that governs the judgment itself:

While the statute does condition the exercise of EPA’s authority on its
formation of a “judgment,” that judgment must relate to whether an air
pollutant “cause[s], or contribute[s] to, air pollution which may
reasonably be anticipated to endanger public heath or welfare” Put
another way, the use of the word “judgment” is not a roving license to

52 See supra note 27 and accompanying text; see also 42 U.S.C. § 7521(a)(1) (2000)
(authorizing the EPA Administrator to set emission standards for air pollutants “which in his
judgment cause, or contribute to air pollution”).

53 See Brief for the Federal Respondent at 37-38, Massachusetts v. EPA, 549 U.S. 497
(No. 05-1120), 2006 WL 3043970 (“Chaney held that an agency’s refusal to commence an
enforcement proceeding is not ordinarily subject to judicial review at all.” (citing Heckler v.
Chaney, 470 U.S. 821, 828-35 (1985))).

5 The EPA also concluded that global warming gases are not air pollutants. In its view,
air pollutants are those things that dirty the air when they are released, not substances that
cause problems when they collect in the upper atmosphere. Massachusetts v. EPA, 549 U.S.
at 513. The majority rejected this conclusion in a footnote, characterizing it as “a plainly
unreasonabl e reading of a sweeping statutory provision.” 1d. at 529 n.26.
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ignore the statutory text. It isbut adirection to exercise discretion within
defined statutory limits.

[O]nce EPA has responded to a petition for rulemaking, its
reasons for action or inaction must conform to the authorizing statute.
Under the clear terms of the Clean Air Act, EPA can avoid taking further
action only if it determines that greenhouse gases do not contribute to
climate change or if it provides some reasonable explanation as to why it
cannot or will not exercise its discretion to determine whether they do.
To the extent that this constrains agency discretion to pursue other
priorities of the Administrator or the President, this is the congressional
design.%®

With these words, the Court swept away the agency’s concerns about scientific
uncertainty, piecemeal regulation and international coordination, as well as the
President’s stated preference for voluntary action regarding limitations on
greenhouse gases.

Jody Freeman and Adrian Vermeule have characterized the Court’s
reasoning here as “expertise forcing” because it requires the Agency to
exercise technical discretion over the harmful effects of global warming gases
rather than decline to regulate for reasons unrelated to the actual effects of
global warming gases.®® They are undoubtedly correct in this particular case,
but the more general principle that one should take from this discussion is that
when an agency decides whether to take even preliminary steps in the
regulatory process that might lead to rulemaking, it must consider Congress's
factors rather than the agency’ s or the administration’s preferred factors.

Of course, most of the time Congress will direct the agency to apply its
expertise to the technical issues involved in the rulemaking, and courts
conducting judicial review in all contexts should require agenciesto apply their
expertise in line with the factors and issues specified by Congress. The APA’s
generally applicable “arbitrary and capricious’ standard is understood as
requiring agencies to consider the relevant factors and implicitly to not
consider irrdlevant factors.> The Court and agencies should consider

55 1d. at 532-33 (quoting § 7251(a)(1)).

5% Jody Freeman & Adrian Vermeule, Massachusetts v. EPA: From Politics to Expertise,
2007 Sup. Ct. Rev. 51, 52 (“Expertise-forcing is the attempt by courts to ensure that
agencies exercise expert judgment free from outside political pressures, even or especialy
political pressures emanating from the White House or political appointees in the
agencies.”).

57 5 U.S.C. 8§ 706(2)(A) (2006) (stating that a court should set aside agency action if it is
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law™); see,
e.g., Deborah C. Fliegelman, Comment, The FDA and RU486: Are Politics Compatible with
the FDA’'s Mandate of Protecting Public Health and Safety?, 66 TemP. L. Rev. 143, 152
(1993) (“The FDA’s consideration of irrelevant factors may constitute arbitrary and
capricious abuse of discretion because irrelevant factors generally indicate a decision
inconsistent with the agency’s goals.”).
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Congress's factors as embodied in applicable standards. After Massachusetts
v. EPA, agencies may not be allowed to rely upon extra-statutory factors, even
if a reasonable administrator could find those factors important in making a
decision. Because Congress normally expects agencies to apply their expertise
to the statutorily specified issues and factors, this entire enterprise is
appropriately characterized, in Freeman and Vermeule's terms, as “expertise
forcing.”%8

This raises the immediate question of whether the Court’s decision is really
based on Congress's intent or rather on a constructed version of that intent,
which advances the Court’s policy views that happen to be in conflict with
those of the Agency. Did the mgjority really believe that Congress intended
statutory factors to govern the Agency’'s decision on whether to make a
judgment? Or was the majority simply convinced that the seriousness of the
global warming problem demanded action? Or perhaps, more generaly, did
the mgjority believe that statutes should not be read to allow administrative
agenciesto drag their heelsin the face of seriousissues? The dissenters have a
strong argument that because Congress said nothing about when the Agency is
required to make the judgment that triggers the rulemaking obligation,
Congress' sintent, if it existed at all, was to leave the decision to the Agency’s
discretion under whatever factors the Agency might find relevant.®®

While it is undoubtedly true that in many situations courts attribute their
own views to Congress, in this case there are good reasons to conclude that the
Court’s view requiring agency action to be based on statutory factors is likely
to be more consistent with Congress's intent than the Agency’s view. The
Agency argued that in the absence of an explicit statutory standard governing
the decision whether to make the judgment that might lead to rulemaking, it is
in the Agency’s complete discretion whether to make the judgment that might
or might not lead to regulation.®® The dissent was only slightly more moderate,
assuming “for the sake of argument, that the Administrator’s discretion in this
regard is not entirely unbounded — that if he has no reasonable basis for
deferring judgment he must grasp the nettle at once.”1 The question is which
view among the three offered is more likely to be consistent with what
Congress would have wanted. Would Congress have wanted the Agency to
have the power to avoid the obligation to prescribe a standard by simply
failing, with no explanation, to make a judgment concerning the likely effects
of global warming gases? Would Congress have wanted the Agency to have

%8 See Freeman & Vermeule, supra note 56, at 52.

59 Massachusetts v. EPA, 549 U.S. at 549-50 (Scalia, J., dissenting).

60 Brief for the Federal Respondent in Opposition at 20, Massachusetts v. EPA, 549 U.S.
497 (No. 05-1120), 2006 WL 1358432 (“In the absence of any such statutory constraints,
EPA has discretion to make the threshold determination of whether the scientific record is
sufficiently well developed to begin the regulatory process.”); see supra note 53 and
accompanying text.

61 Massachusetts v. EPA, 549 U.S. at 550 (Scalia, J., dissenting).
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the power to avoid prescribing a standard on any reasonable basis, even one
not contemplated by the statute, such as the President’s preference to address
globa warming through voluntary international agreements rather than
regulation? Or, would Congress have expected that the Agency would decide
whether to make a judgment based on the factors Congress had prescribed for
the judgment itself, namely the probable dangerousness of global warming
gases to health or public welfare?

These questions foreshadow the more genera discussion below concerning
the evolution of the Chevron doctrine away from the view that Congress
intended to delegate broad power to agencies to construe ambiguous statutes.
Contrary to the implications of the simplistic view of Chevron, when the
guestion of congressional intent is boiled down to a choice among competing
interpretations, often the courts appear to be more attuned to congressional
intent than agencies, which can be under significant political pressure to act
contrary to Congress's interpretive preferences. In Massachusetts v. EPA, the
Court chose an interpretation anchored in statutory text, while the Agency
offered an interpretation grounded in the administration’s own priorities and
genera principles of administrative law. While undoubtedly the Court may
have gotten it wrong, it appears that it was doing its best to work with
Congress to achieve the congressional goals embodied in the statute rather than
advance an agenda unrelated to those policies.52

The established rule that judicial review of decisions not to take
enforcement action is available when Congress specifies statutory criteria for
enforcement, together with Massachusetts v. EPA’s holding that denials of
petitions for rulemaking are reviewable under the statutory criteria governing
the substance of the requested rulemaking, establishes congressiona primacy
in both of these areas of agency discretion. This has more bite in the
rulemaking context when review is more likely than in the enforcement
context. Nonetheless, in both areas, when Congress specifies the criteria for
decisionmaking, courts are required to enforce those criteria in the face of
contrary agency policies and preferences.

It should be apparent that this analysis leads to fundamental questions
regarding relative power in the administrative process. Agencies have
priorities, expertise, and limited budgets, and they function within policy
frameworks established by both Congress and the President. The President’s
policies should influence agencies both because the President is the
constitutional locus of executive power and because of the democratic value of
agency accountability through the President. The location of executive power
in the President does not, however, tell us how much influence Congress
should have over the execution of the law. Agencies execute the law, they do
not make it, and nothing in the nature of executive power authorizes the

62 1d. at 533 (majority opinion) (“To the extent that this constrains agency discretion to
pursue other priorities of the Administrator or the President, this is the congressional
design.”).
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President to push agencies to ignore or short change Congress's expressed
preferences. There is no sensible view of separation of powers that would
favor impeding judicial review’s ability to aid Congress in keeping agenciesin
line with legidatively expressed priorities. In fact, the opposite appears to be
true. Separation of powers principles militate in favor of strong judicia
review, assuming (and this is a big assumption) that judicial review pushes
toward Congress's preferences rather than away from them.3

B. Evolution of the Chevron Doctrine

The Chevron doctrine, under which in some circumstances courts are
supposed to defer to agency decisions of statutory interpretation, has aso
turned sharply, athough not unambiguously or completely, toward
congressiona primacy. The Chevron doctrine is probably the most analyzed
administrative law doctrine in history,% so | will not take too much space to
spell it out except as necessary to show how it has developed over the years.
Although the Chevron doctrine is often thought of as a doctrine requiring a
very high level of deference to administrative agencies, in application, it has
become largely a device for maintaining congressional primacy in contested
matters of statutory meaning.6°

63 | |eave to one side the question of the appropriate standard of review in these cases.
The Supreme Court has stated that the standard of review both for decisions not to
undertake rulemaking and decisions not to take enforcement action (where the decision is
reviewable because statutory standards are present) is very deferential — much more than the
usual understanding of the arbitrary and capricious test. See id. at 527 (stating that
discretion given to agencies “is at its height when the agency decides not to bring an
enforcement action,” and that review of an agency’s refusal to promulgate a rule is
“‘extremely limited” and ‘highly deferential.’” (quoting Nat'l Customs Brokers &
Forwarders Ass'n of Am. v. United States, 883 F.2d 93, 96 (D.C. Cir. 1989))); Dunlop v.
Bachowski, 421 U.S. 560, 572-73 (1975) (“[T]he court’'s review should be confined to
examination of the ‘reasons statement, and the determination whether the statement,
without more, evinces that the Secretary’s decision is so irrational as to congitute the
decision arbitrary and capricious.”). This allows for a great deal of discretion for agency
application of statutory standards governing decisions in these areas and thus reduces the
degree of actual congressional control.

64 A Westlaw search of Chewron's U.S. Reports citation in the Journals and Law
Reviews database, conducted on April 6, 2009, returned 3991 documents.

65 | agree with Linda Jellum that Chevron no longer has much of an affect on statutory
interpretation. See Linda Jellum, Chevron's Demise: A Survey of Chevron from Infancy to
Senescence, 59 ADMIN. L. Rev. 725, 730 (2007) (“Chevron is becoming less relevant today
for three reasons: first, the case is cited far less frequently by the Court; second, the Court
has created a new step in the process, which limits Chevron’s application; and, third, the
Court has limited one of the rationales supporting Chevron’s holding, namely, implicit
delegation.”). In my view, thisis due to the principle that everyone — courts and agencies —
should follow Congress' s intent as best as possible when construing statutes.
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The Chevron doctrine, created by the Supreme Court in 1984,%6 establishes a
two-step process for judicial review of agency interpretations of statutory
congtruction. The first step states that if Congress has “directly spoken to the
precise question at issue” Congress's pronouncement binds everyone,
including the agency and the reviewing court.5” There is no deference to an
agency interpretation that is contrary to Congress's clearly expressed intent.58
If Congress has not directly spoken to the precise question at issue, the
reviewing court in Step Two is supposed to defer to any reasonable or
permissible interpretation by the agency.®® This is intended to be a very
deferential standard, and it has proven to be so in practice.’® Thus, the key to
whether the Chevron two-step process results in greater overall deference to
agency interpretations than under prior law lies largely in the application of
Step One. If courts move on to Step Two whenever the statute does not
explicitly address the exact issue under review,” then Chevron would result in
significantly expanded deference to agencies.

The origins of the Chevron doctrine implicate a rejection of the expressed
intent of Congress in the name of an apparently fictional account of a meta-
intent on the pat of Congress to allocate interpretive authority to
administrative agencies whenever a statute delegating authority to an agency is
either incomplete or ambiguous. The text of the Administrative Procedure Act,
however, indicates the opposite, that the reviewing court is to decide all
questions of law.2 But the APA did not specify the methodology for making
those decisions. If the law at the time Congress passed the APA had
prescribed a clear methodology for judicia review of agency statutory
interpretation, then there would have been a strong argument that, absent an
indication to the contrary, the APA incorporates that understanding.
Unfortunately, there was no clarity in the law at the time, with Supreme Court
decisions pointing in various directions on how much deference agency

66 See Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43
(1984).

5 1d.

68 1d. (“If the intent of Congressis clear, that is the end of the matter . . . .”).

69 |d. at 843; see Household Credit Servs., Inc. v. Pfennig, 541 U.S. 232, 239 (2004).

70 See, eg., Household Credit Servs., 541 U.S. at 244 (upholding the Federal Reserve
Board’ s construction because it was “rational”).

"1 By “exact issue” what | mean is that the statute answers the precise question under
review in so many words. For example, in Chevron, the issue was whether the EPA could
use what is referred to as the “bubble” concept and count all pollution-emitting elements of
anindustrial complex as a“stationary source.” Chevron, 467 U.S. at 840. On the narrowest
view of Step One, the only way the case would be resolved in Step One would be if the
statute actually mentioned the bubble concept, for example by stating explicitly that “the
EPA may treat al of the sources of air pollutants in an industrial complex as a single
stationary source.”

2 5U.S.C. § 706 (2006).
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interpretations should receive.”® In light of the divergence in authority on the
guestion in the pre-APA period, the most one can say based on statutory
language is that the text, by instructing reviewing courts to decide “all relevant
questions of law,”’* points modestly against deference to agency statutory
interpretation.”>

While there are times when Congress obviously delegates interpretive
authority to agencies, in the typica case of ambiguity or unanticipated
statutory gaps there is no real reason to suppose that Congress would have
preferred agency interpretation to judicial interpretation. The Court’s
invocation of congressional intent in support of what at the time appeared to be
a startling new deferential standard of review reinforces the normative primacy
of Congress, but it does so at the expense of raising suspicion about the
faithfulness of the Court as an agent of congressional intent.

The Court aso relies on an apparently fictional account of congressional
intent in establishing the domain of Chevron — that is, when the Chevron
doctrine applies.”® Under what has been called Chevron Step Zero, before
applying the Chevron doctrine, the reviewing court must determine whether
the Chevron framework applies to the particular agency interpretation under
review.”” The entire inquiry is wrapped in a cloak of congressiona intent
because, as the Court puts it, Chevron applies only when Congress intends to
empower the agency to make interpretations that have the force of law.®
While the Court has expressly disavowed limitations on the factors relevant to

73 See, e.g., Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944) (prescribing deference to
informal agency interpretations on a sliding scale based on a consideration of the totality of
the circumstances); NLRB v. Hearst Publ’ns, Inc., 322 U.S. 111, 130-32 (1944) (affording
no deference on abstract questions of law but prescribing strong deference on applications
of law to particular facts in formal agency hearings); United States v. Am. Trucking Ass'ns,
310 U.S. 534, 544 (1940) (calling statutory interpretation “exclusively ajudicial function”);
Norwegian Nitrogen Prods. Co. v. United States, 288 U.S. 294, 314-15 (1933) (deferring to
agency statutory construction).

7 5U.S.C. § 706.

> Cf. Thomas W. Merrill & Kathryn Tongue Watts, Agency Rules with the Force of
Law: The Original Convention, 116 HARv. L. Rev. 467, 501-02 (2002) (describing the pre-
APA conventional understanding that when Congress prescribes the penalty for violating a
duly enacted agency rule, the agency rule is thought to have “force of law,” meriting
deference).

76 See William S. Jordan 111, Chevron and Hearing Rights: An Unintended Combination,
61 ADMIN. L. Rev. (forthcoming 2009) (manuscript at 54-63, on file with author)
(describing the development of the Court’s approach to deciding when to apply Chevron).

7" See generally Cass R. Sunstein, Chevron Sep Zero, 92 VA. L. Rev. 187 (2006)
(describing the development and application of Chevron Step Zero).

78 See Christensen v. Harris County, 529 U.S. 576, 596-597 (2000) (Breyer, J.,
dissenting) (“Chevron-type deference is inapplicable . . . where one has doubt that Congress
actually intended to delegate interpretive authority to the agency . .. .").
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whether Chevron applies,” the main criterion that the Supreme Court applies
to this is the formality of agency process,2 not explicitly because they tend to
lead to more reliable results, but rather because when Congress prescribes a
relatively formal process, this formality is purportedly indicative of Congress's
intent to delegate to the agency the power to issue interpretations with the force
of law.

It is exceedingly difficult to evaluate whether the formality criterion, or any
factor other than the text or legislative history of a particular statute or the
APA, accurately reflects congressional intent regarding the status of agency
interpretations. The Court’s most important opinion on this matter makes it
clear that the doctrine is built on an assumption concerning Congress's intent,
not actual evidence of that intent.82 No opinion of the Court cites direct
evidence such as statutory language, legisative reports or legidative debates
for the relevance of formality to that inquiry. Further, although there are
suggestions in early decisions that procedural formality may be relevant to the
deference issue,2 the Court does not offer a shared tradition that procedural
formality signals actual congressional intent to delegate, so that Congress
might be presumed to have legidated against that background.®® Rather, the
criterion seems to fit the Court’s own logic about when agency interpretations
should receive Chevron deference, regardless of congressional intent.

What we end up with is a suspicious invocation of congressional intent to
justify the Chevron doctrine in the first place —i.e., that Congress intended to
delegate to agencies the power to fill implicit statutory gaps, and then (building
on this fictitious edifice) the scope of the doctrine is delineated based on
further fiction, that Congress intended to mark out the scope of this doctrine
based on the formality of the procedures prescribed for agency action.

What does the fact that the foundation of the Chevron doctrine consists of
false invocations of congressional intent say about congressional interpretive

7 United States v. Mead Corp., 533 U.S. 218, 230-31 (2001) (“[W]e have sometimes
found reasons for Chevron deference even when no such administrative formality was
required and none was afforded . . . .").

80 See Sunstein, supra note 77, at 214 (explaining that if statutes give agencies “relatively
formal procedures,” then Chevron deference should apply).

81 See Mead Corp., 533 U.S. at 230 (“It is fair to assume generally that Congress
contemplates administrative action with the effect of law when it provides for a relatively
formal administrative procedure tending to foster the fairness and deliberation that should
underlie a pronouncement of such force.”). The citation in the footnote attached to this
statement is to an article by Thomas W. Merrill and Kristin E. Hickman, but only for the
point that Congress's intent should govern; it provides no support for the argument that
procedural formality is indicative of Congress's intent. See id. at 230 n.11 (citing Thomas
W. Merrill & Kristin E. Hickman, Chevron’s Domain, 89 Geo. L.J. 833, 872 (2001)).

82 See Skidmore v. Swift & Co., 323 U.S. 134, 139-40 (1944) (mentioning lack of
procedural formality as a factor against deference but then going on to state that lack of
adversary proceedings does not mean that agency interpretation is “not entitled to respect”).

83 See Merrill & Watts, supra note 75, at 580.
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primacy? On the one hand, it may seem to weaken the claim that the most
important factor in most interpretive controversies is the intent of Congress.
On the other hand, it illustrates the normative hold of the principle that
Congress's intent should matter. Without the pull of that normative principle,
the Court could have constructed and defended the Chevron doctrine as the
most normatively attractive allocation of interpretive authority between the
courts and agencies. Apparently, the Supreme Court believes that the
legitimacy of its judicia review jurisprudence depends on the imprimatur of
Congress.

Perhaps because of the weak basis for Chevron in congressional intent in the
years since the Chevron standard was announced, the Court has moved away
from deference to agency statutory interpretations toward a more traditionad
Court-centered approach with the focus on congressional intent. The principal
manifestation of this change has been a significant expansion of the scope of
Step One, so that many more interpretive questions are resolved based on clear
congressiona intent than might be anticipated by the original doctrine's
requirement that Congress have addressed the “precise question at issue.”8*
Rather than look only at the bare words of the statute to determine whether
Congress addressed the precise issue under review, the Supreme Court quickly
backed away from that extreme view of Chevron and explained that courts
reviewing agency statutory interpretation should use the “traditional tools of
statutory construction” to determine Congress's intent.8>  This alows
reviewing courts to decide cases in Step One even with little or no indication
that Congress focused on the particular issue or had a specific intent one way
or the other.

The “traditional tools’ version of Chevron has moved the law so far away
from the origina narrow understanding of Chevron Step One that it is now
difficult to discern a difference between Chevron Step One and traditional, pre-
Chevron, statutory interpretation. The best example of the convergence of
Chevron and pre-Chevron practice is the Court’s review of the Office of
Management and Budget's (*“OMB”) conclusion that disclosure rules are
subject to the requirements of the Paperwork Reduction Act.88 The Paperwork
Reduction Act requires federal agencies to obtain approval from OMB before
they can require private parties to provide information to the federa
government.8” The steelworkers union took the position that the Act does not
apply to rules requiring a private party to disclose information directly to
another private party.88 Because OMB administers the Paperwork Reduction

8 Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842 (1984); see
supra note 71 and accompanying text.

8 INSv. Cardoza-Fonseca, 480 U.S. 421, 446 (1987).

86 See generally Dole v. United Steelworkers of Am., 494 U.S. 26 (1990).

87 See 44 U.S.C. 88 3501-3521 (2000).

8 See United Steelworkers, 494 U.S. at 41-42.
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Act, OMB argued that its interpretation was entitled to Chevron deference.8?
Nothing in the Act explicitly addresses disclosure rules, so OMB had a good
argument that this gap in the statute meant that its decision should be reviewed
pursuant to Chevron Step Two under which any reasonable interpretation
would be upheld. The Court, however, found in light of the structure and
purposes of the statute that Congress's intent to exclude disclosure rules from
the Act's coverage was clear.®® The Court's opinion is virtualy
indistinguishable from the analysis that would have applied before the Chevron
doctrine was created except for a brief reference to Chevron at the end of the
opinion.®!

Consider aso the “extraordinary cases’ version of the Chevron doctrine
under which the Supreme Court rejected both the FCC's conclusion that its
power to “modify” the requirements of the Telecommunications Act gave it the
power to exempt al long distance carriers other than AT&T from the tariff-
filing requirement,®2 and the FDA's assertion that the Food, Drug and
Cosmetic Act gave it authority to regulate tobacco products® In the
telecommunications decision, the Court read the word “modify” not to include
the power to cut the heart out of aregulatory system built on tariff filing.%* In
the decision involving tobacco, although tobacco and cigarettes easily meet the
definition of drugs and drug delivery devices under the Act, the Court looked
at the particular history of tobacco-related legidative action across a wide
range and concluded, under Chevron Step One, that Congress clearly did not
intend for the general words of the Act to confer power on the FDA to regulate
tobacco products.® This expansion of Chevron Step One beyond its origina

8 Brief for the Petitioners at 29, United Seelworkers, 494 U.S. 26 (No. 88-1434)
(“OMB’s interpretation is clearly reasonable and entitled to judicial deference.” (citing
Chevron, 467 U.S. at 837)).

% United Seelworkers, 494 U.S. at 42.

9 In fact, the Court’s only citation to Chevron was for the point that “[i]f the intent of
Congress is clear, that is the end of the matter.” Id. at 43 (quoting Chevron, 467 U.S. at
842). The dissenters complained that it took the Court “more than 10 pages, including a
review of numerous statutory provisions and legislative history, to conclude that the
Paperwork Reduction Act of 1980 . . . is clear and unambiguous.” Id. (White, J,
dissenting). The implication is that under the original, narrower version of Step One,
anytime lengthy exposition is necessary, the Court should find ambiguity and move to Step
Two.

%2 MCI Telecomm. Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218, 234 (1994) (stating that
the FCC' s interpretation introduces “awhole new scheme of regulation” which was “not the
one that Congress established”).

% FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 126 (2000) (“In this case,
we believe that Congress has clearly precluded the FDA from asserting jurisdiction to
regulate tobacco products.”). For a discussion of the extraordinary cases version of
Chevron, see Sunstein, supra note 77, at 241.

% MCI, 512 U.S. at 225.

% Brown & Williamson, 529 U.S. at 143-59.
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“directly spoken to the precise question at issue”’ % version means that in more
situations, courts will overrule agency interpretations as inconsistent with what
the court finds to be clear congressional intent.%”

What does the expanded Chevron Step One mean for relative power in the
struggle for interpretive primacy among agencies, courts, and Congress? It
seems pretty clear that expanded Chevron Step One analysis reduces agency
control over statutory meaning and that either courts or Congress or both are
the beneficiaries. The more likely it is that a controversy will be resolved in
Step One, the less likely it is that the agency’s interpretation will be reviewed
under the hyper-deferential Step Two analysis.®® However, as between the
courts and Congress it is an open question, although the courts continue to
view congressional intent as the touchstone of statutory interpretation.

Nonetheless, one could view the evolution toward an expanded Step One as
the courts seizing power from both the agencies and Congress by deciding
cases in Step One based on the courts' preferred interpretations rather than on
an honest view of Congress's intent. | have great sympathy for this view,
especidly given the Supreme Court’'s consistent lack of adherence to any
recognizable set of principles of legal reasoning or, more particularly, statutory
interpretation.®® The courts have final say in cases that are litigated, and often
courts attribute their own views of what the statute should be to the legislature.
However, in many cases, courts reviewing agency statutory interpretation at

% See supra note 71 and accompanying text.

97 For a spirited defense of a different version of the extraordinary cases Chevron Step
One doctrine, see generally Abigail R. Moncrieff, Reincarnating the “ Major Questions”
Exceptions to Chevron Deference as a Doctrine of Noninterference (or Why Massachusetts
v. EPA Got It Wrong), 60 AbMIN. L. Rev. 593 (2008). Moncrieff argues that “major
questions’ should be answered by Congress, and thus when the statute does not speak
clearly to an important question, courts should not presume that an agency has been
delegated the authority to act. 1d. at 634. Moncrieff further argues that under her “Major
Cases’ exception to Chevron, the Supreme Court should have approved of EPA’s decision
not to treat global warming gases as air pollutants because the general words of the Clean
Air Act were not sufficient to grant the EPA the power to decide to regulate greenhouse
gases asair pollutants. 1d. at 597.

% | ooking beyond the bare words of the statute does not necessarily mean the court will
overrule the agency. In fact, a court determined to affirm agency interpretations could
decide every case in Step One in favor of the agency, essentially beating back all challenges
to agency interpretations by answering that Congress's intent compels the agency’s
interpretation, which, as we learned in Chevron, is “the end of the matter.” Chevron U.S.A.
Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842 (1984). However, if acourt is
going to approve an agency interpretation, it is simpler for the court to do so by simply
finding the agency interpretation reasonable, thereby avoiding the more difficult question of
whether the agency’s interpretation is the only permissible one. Thus, most of the time,
judicial willingness to look beyond statutory language in Step One makes it more likely that
the agency interpretation will be rejected as the court constructs statutory meaning from
sources other than the text of the statute.

% See generally Beermann, The Supreme Common Law Court, supra note 5.
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least appear to be trying to do what they think Congress would have wanted in
a circumstance that perhaps Congress did not anticipate or at least did not
explicitly address. Thisis especialy true in areas, such as the controversy over
the scope of the Paperwork Reduction Act, that are not particularly politically
charged.

The original version of the Chevron doctrine is best viewed as turning
judicia attention away from traditional indicia of congressional intent or as
limiting judicial power to shape statutes toward courts' own preferences. At a
minimum, expanded Step One makes it more likely that Congress's intent will
prevail over the agency’s when the agency’s policy is inconsistent with
Congress's preferences. This would happen either by coincidence or by
judicial design. It would happen by coincidence when the reviewing court’s
views just happened to coincide with the intent or preferences of Congress in
an area of uncertainty or ambiguity. There are many areas in which courts and
Congress appear to disagree,l® but there are likely to be others in which
reviewing courts are more likely than agencies to interpret statutes the way
Congress would prefer. There is also a strong norm in favor of judicia
attention to Congress's intent in decisions involving statutory interpretation. It
is unclear whether there isasimilar norm in the executive branch and if so how
the strength of that norm compares to the strength of the norm in the judicia
branch.191  The question is the relative one of which entity, an agency or a
court, is more likely to follow congressional intent faithfully when construing a
statute. | do not believe there is a general answer to this question. Rather,
each situation presents both possibilities. At least some expanded Step One
cases appear to involve the reviewing court rejecting an agency’ s interpretation
of a statute because, in the Court’s view, the agency has gone against
Congress sintent or at least its more general preferences.

I11.  FURTHER EXAMPLES OF CONGRESSIONAL PRIMACY IN ADMINISTRATIVE
LAW AND RELATED AREAS

This Part contains abbreviated discussions of additional examples in
administrative law and related areas; first those that reflect increased attention
to congressional intent and then afew that reflect the opposite — a court turning
away from Congress and either accepting an agency position that flies in the

100 For a discussion of one such area, civil rights, see generally Jack M. Beermann, The
Unhappy History of Civil Rights Litigation, Fifty Years Later, 34 CoNN. L. Rev. 981 (2002)
(describing both the Court’s expansionist role and obstructionist role in the area of civil
rights).

101 1n one study of agency practice after Chevron, the author concluded that the agency
took Chevron as alicense to be much “more adventurous when interpreting and elaborating
statutory law,” not as a reason to pay more attention to congressional intent. See E. Donald
Elliot, Chevron Matters: How the Chevron Doctrine Redefined the Roles of Congress,
Courts, and Agenciesin Environmental Law, 16 ViLL. ENvTL. L.J. 1, 3 (2005).
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face of apparent congressional preference or is based on a judicial view
without regard to either agency or congressional preferences.

A. Additional Areas of Focus on Congress's Intent

Administrative procedure is an area that purports to be highly influenced by
congressional intent, but it also should be understood as allowing executive
discretion. The Vermont Yankee doctrine, which is a pillar of administrative
procedure, holds that courts may not require agencies to increase the level of
procedure beyond that specified by Congress1®  Unless there is a
congtitutional violation, such as alack of due process, a court cannot require an
agency to increase procedure beyond that specified in the APA and other
applicable statutes, even if the reviewing court believes that the level of
procedure appears insufficient due to the complexity or importance of the
matter before the agency.l%® The Vermont Yankee rule cedes control over
administrative procedure to Congress and the agencies. The rule is founded
upon the Court’s conclusion that Congress intended to leave it virtualy
completely to agency discretion whether to provide procedural protections
beyond those specified in the APA.1%4 Unlike the Chevron doctrine, the Court
actually has some evidence that Congress intended to delegate discretion to the
executive branch.1%  While the lower courts have not followed Vermont
Yankee to the letter, the Supreme Court has not approved the practice some
lower courts have engaged in of requiring procedures not specified in the APA,
and the Court has not approved (or even reviewed) the more adventurous lower
court interpretations of the APA 106

The Court has also approved of a great deal of congressional control of
agency action through its standard for determining whether Congress has
usurped the judicial role by statutory intervention into the process of judicial
review,197 or has instead acted within the legislative power by simply changing
the law during the pendency of judicial review. Inthe most recent case raising
this issue, while judicia review of agency timber cutting plans in the Pacific
Northwest was pending, Congress attached a provision to an appropriations bill
approving the agency plans, stating in the statute that the agency plans did not

102 See Vt. Yankee Nuclear Power Corp. v. Natural Res. Def. Council, Inc., 435 U.S.
519, 524 (1978).

108 1d, at 543.

104 1d. at 546 (“Congress intended that the discretion of the agencies and not that of the
courts be exercised in determining when extra procedural devices should be employed.”).

105 Seeid. at 545-46 (discussing legislative reports on the APA).

106 See Jack M. Beermann & Gary S. Lawson, Reprocessing Vermont Y ankee, 75 GEO.
WasH. L. Rev. 856, 882-901 (2007) (discussing examples of the “wide range of
contemporary doctrines’ which violate Vermont Yankee).

107 See United Statesv. Klein, 80 U.S. (13 Wall.) 128, 148 (1871) (holding that Congress
may not alter the legal effect of apresidential pardon).
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violate any of the provisions of federal law relied upon by the challengers.108
The statute explicitly referred to the pending actions for judicial review by case
name and number.1%® The challengers had a strong argument that this statute
violated constitutional limits on Congress's power to intervene in pending
litigation, especially since Congress mentioned the pending cases by name and
number. The Court, however, rejected the challenge and concluded that
Congress had in effect changed the law by creating one-time exceptions to the
federal statutes involved in the litigation.11® The references to the pending
cases were, according to the Court, for convenience, and did not amount to
congressiona usurpation of the judicial role’l This decision preserves to
Congress a great deal of authority over the substance of administrative
determinations.

The Court’ s treatment of the genera reviewability of enforcement discretion
also depends, in large part, on the Court’s view of congressional intent. As
discussed above, there is a general presumption that agency decisions not to
bring enforcement action against a particular party are not reviewable, because
ordinarily there is no law to apply in such situations. Congress, according to
the Court, legidates against this background understanding. But, when
Congress prescribes criteria governing the agency’s decision whether to take
enforcement action, the Supreme Court has concluded that judicial review of
the refusal to enforce is available under the factors specified in the statute as
governing the decision.112 A court less attentive to congressional intent might

108 Robertson v. Seattle Audubon Soc’y, 503 U.S. 429, 433-35 (1992).

109 See Department of the Interior and Related Agencies Appropriations Act of 1990,
Pub. L. No. 101-121, § 318(b)(6)(A), 103 Stat. 701, 747 (1989) (citing within the statute
“consolidated cases captioned Seattle Audubon Society et a., v. F. Dale Robertson, Civil
No. 89-160 and Washington Contract Loggers Assoc. et al., v. F. Dale Robertson, Civil No.
89-99 (order granting preliminary injunction) and the case Portland Audubon Society et al .,
v. Manuel Lujan, Jr., Civil No. 87-1160-FR”); Robertson, 503 U.S. at 431-35 (describing
the underlying cases and quoting portions of the Act).

110 See Robertson, 503 U.S. at 438-39 (“We conclude that subsection (b)(6)(A)
compelled changes in law, not findings or results under old law.”). In most states, there
would be a strong argument for unconstitutionality under state constitutional “special
legislation clauses’ which require legislatures to enact only general laws and prohibit laws
that are too specific. See, e.g., ILL. ConsT. art. 1V, § 13 (“ The General Assembly shall pass
no specia or local law when a general law is or can be made applicable. Whether a general
law is or can be made applicable shall be a matter for judicial determination.”). The United
States Constitution and the constitutions of the New England states do not contain special
legislation clauses.

11 Robertson, 503 U.S. at 440.

112 See Dunlop v. Bachowski, 421 U.S. 560, 568 (1975) (“[C]ourts ‘ are necessarily [not]
without power or jurisdiction . . . if it should clearly appear that the Secretary has acted in an
arbitrary and capricious manner by ignoring the mandatory duty he owes plaintiffs under the
power granted by Congress.’” (quoting DeVito v. Shultz, 300 F. Supp. 381, 382 (D.D.C
1969))); see also supra note 50 and accompanying text.
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have adopted a categorica bar to review of enforcement discretion, as Justice
Scalia apparently would prefer.*** Congress, not the reviewing court or the
agency, has the final say on whether judicial review of enforcement decisions
should be available and on what criteria.

The Courts have also not been willing to extend the effect of the National
Environmental Policy Act (“NEPA”)14 beyond what Congress actually passed,
essentialy validating the limited scope Congress intended this law to have.
Based on relatively clear statutory language, the Court has construed NEPA to
require only identification and consideration of environmental effects, and not
to require that environmental concerns actually be determinative.l> When the
government proposes undertaking covered activities, NEPA requires two
things: first, that an environmental impact statement be prepared; and second,
that the statement be part of the record of the proposa.l’6 While NEPA
anticipates that the environmental impact statement be considered, it does not
require that negative environmental effects be part of the decision-making
balance. Even if an unimportant project would have disastrous environmental
effects, NEPA does not require abandonment of the project as long as the
impact statement is complete and the effects were considered.

Another similar area is implied private rights of action under federa
regulatory statutes. The issue involves whether a private party injured by
another private party’s violation of a federal regulatory or crimina statute
should be able to sue that private party in federal court for damages when the
statute itself provides only for government enforcement, not private actions. In
the 1960s, the federal courts, with the Supreme Court’s approval, would allow
private actions for damages under regulatory statutes when the private action
would advance the overall purposes of the statute.11’ More recently, the Court
has tightened up and allowed private rights of action only when it is clear that
Congress intended there to be onel® Justice Powell, in dissent from a
decision alowing a private right of action under an anti-discrimination
provision of a federal funding statute, argued that allowing a private right of
action without evidence of congressional intent amounted to judicial

113 See Webster v. Dog, 486 U.S. 592, 607 (1988) (Scalia, J., dissenting).

114 42 U.S.C. 88 4321-4347 (2000).

115 See Stryker’s Bay Neighborhood Council, Inc. v. Karlen, 444 U.S. 223, 228 (1980).

116 42 U.S.C. § 4332(2)(C)(i).

17 See, e.g., JI. Case Co. v. Borak, 377 U.S. 426, 431 (1964) (recognizing federal
jurisdiction for a private right of action for violations of a federal securities statute which
did not expressly grant a private right of action).

118 Asthe Court stated very recently: “Though the rule once may have been otherwise, . .
. it is settled that there is an implied cause of action only if the underlying statute can be
interpreted to disclose the intent to create one.” Stoneridge Inv. Partners, LLC v. Scientific-
Atlanta, Inc., 128 S. Ct. 761, 772 (2008) (citing J.I. Case Co., 377 U.S. at 432-33).
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usurpation of the legidative function.’’® In more doctrinal terms, because
Congress sometimes explicitly provides for private rights of action, there is a
strong legal argument against implying the right of action under a statute when
Congress has not provided for one. Requiring evidence of congressional intent
before implying a right of action makes Congress and not the courts
responsible for the decision whether to create a private right of action.

Another area in which the courts have, to a certain extent, sided with
Congress in inter-branch squabbles has been with regard to the legality of
executive orders and similar presidential actions. In the national security area,
the Supreme Court has not allowed the President to ignore the law when
establishing the contours of the detention and hearing process in the ongoing
“War on Terror.”120 The Court has stood firmly for the principle that the law
(made by Congress) constrains executive action even in areas with national
security implications. Further, in areas outside the national security ares, it is
clear that the President does not have the power to issue executive orders that
are inconsistent with governing statutes or treaties.’?l While there are areas of
great uncertainty, such as the scope of executive privilege to withhold
information and testimony from Congress, the binding force of legislation
requiring the President to consult with Congress over the use of military force,
and the host of issues raised in signing statements that became an issue during
the George W. Bush Administration, the guiding principle seems to be
congressiona primacy.

| could go on identifying areas in which responsibility for important
decisionsliesin Congress. In many of these areas, the appeal to congressional
intent seems genuine, and the Court’s concern for Congress's proper role is
more consistent with traditional notions of separation of powers than the
stronger claims of executive or judicial authority to act without affirmative
evidence of congressional intent.

B. Areasof Ambiguous or Reduced Concern for Congressional Intent

There are also areas in which Supreme Court appeals to congressional intent
do not seem genuine. For example, its jurisprudence in preemption cases, in
which a defendant in a state tort action argues that federal regulatory approva
preempts state tort law, appears to employ a fictional account of Congress's

119 See Cannon v. Univ. of Chi., 441 U.S. 677, 747 (1979) (Powell, J., dissenting)
(“[T]he implication of a right of action not authorized by Congress denigrates the
democratic process.”).

10 See, e.g, Hamdan v. Rumsfeld, 548 U.S. 557, 567 (2006) (holding military
commissions unlawful because they were inconsistent with federal and international law).

121 See Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 193-95 (1999)
(holding unlawful and unauthorized an 1850 executive order requiring American Indians to
leave lands recognized by atreaty as theirs); Y oungstown Sheet & Tube Co. v. Sawyer, 343
U.S. 579, 585-89 (1952) (holding unlawful an executive order requiring the Secretary of
Commerce to seize steel millsin wartime).
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intent as a smokescreen for judicial policymaking. The Supreme Court has
been finding preemption on the plausible ground that when a federal agency
regulates, for example by approving the marketing of a medical device, state
tort law that would brand the same device as defective is inconsistent and must
give way to superior federal law.122 The problem with this reasoning is that it
is often inconsistent with the intent of Congress. This has been a very
controversial issue because it cuts across so many areas including tort reform,
federalism, and regulatory policy. The appeal to congressional intent to justify
preemption is especially hollow when the Court finds preemption even though
the regulatory statute contains a savings clause which explicitly preserves state
common law remedies.’® In many situations, it appears Congress intended to
impose a minimum level of safety for products marketed in interstate
commerce, but intended to leave it to the states to determine whether a
federally-approved product met common law products liability standards.124
The Court’s preemption jurisprudence has veered away from congressional
intent and toward the Court’'s (and the George W. Bush Administration’s)
policy views on products liability.125

Another area of administrative law in which the Court’s attitude toward
Congress is ambiguous and may not reflect genuine concern for congressional
primacy is standing. Even a Court that seems to relish imposing new limits on
standing acknowledges that Congress has arole to play in determining whether
a particular party has standing to challenge agency action.126 Normally, a
challenger to government action lacks standing unless she can show that if her
challenge succeeds, the negative effects of the government action on her will
be eliminated or lessened.’2” The Court has alowed, however, that when

122 see Riegel v. Medtronic, Inc., 128 S. Ct. 999, 1008 (2008).

123 See Geier v. Am. Honda Motor Co., 529 U.S. 861, 868 (2000) (finding preemption
even though Congress explicitly provided that “‘[clompliance with’ a federal safety
standard ‘ does not exempt any person from any liability under common law.’” (quoting 15
U.S.C. § 1397(Kk) (1988) (repedled 1994)).

124 See Mary J. Davis, The Battle over Implied Preemption: Products Liability and the
FDA, 48 B.C. L. Rev. 1089, 1111-19, 1134, 1142-44 (2007) (discussing federal regulation
and state tort law in the area of drug labeling).

125 Seeid. at 1095 (characterizing agency preemption policy as “new” in 2004); Evelyn
Pringle, Daniel Troy - Bush Administration’'s Preemption Gang - Part I,
LAWYERSANDSETTLEMENTS.COM, Feb. 26, 2008, http://www.lawyersandsettlements.com/
articles/10030/bush-preemption-troy.html.

126 Compare Vt. Agency of Natural Res. v. United States ex rel. Stevens, 529 U.S. 765,
771-74, 778 (2000) (allowing standing for an uninjured party to pursue a False Claims Act
action against a state agency in the name of the United States), with Lujan v. Defenders of
Wildlife, 504 U.S. 555, 578 (1992) (holding that an uninjured party lacked standing to
pursue a citizens suit against afederal agency).

127 See Defenders of Wildlife, 504 U.S. at 561 (“It must be ‘likely’ as opposed to merely
‘speculative,” that the injury will be ‘redressed by favorable decision.”” (quoting Simon v.
E. Ky. Welfare Rights Org., 426 U.S. 26, 38, 43 (1976))).
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Congress grants an affected party a procedural right, for example to participate
in the process leading up to the project, or to insist that an adequate impact
statement be prepared in connection with the project, that person has standing
to challenge the adequacy of the process or statement.128 Standing is available
even though the challenger could not credibly argue that the government action
would have been different had the proper procedure been followed or the
impact statement been adequate.’?®  This allows Congress to grant
administrative process rights that reviewing courts will recognize as sufficient
for standing to challenge agency action, assuming the constitutional injury
requirement for standing is met.130  This recognition, however, is a minor
element in a doctrine that largely prevents Congress from extending standing
beyond the Court’s views of the proper scope of Article lll.

IV. INCREASING CONGRESSIONAL RESPONSIBILITY

In keeping with the title of the panel for which this Article was written —
“Toward a More Responsible Congress?” — | thought it would be appropriate
to discuss whether there are ways in which Congress can become more
responsible by improving its performance in some of the areas discussed above
or perhaps by reducing some of the legal uncertainty that is evident in the
discussion. Thisisby no means even close to an exhaustive presentation of the
reforms that would make Congress more responsible. Rather, my intent is to
highlight some areas that are ripe for improvement. Before getting to
specifics, however, some general comments are in order.

In administrative law, Congress has contributed to several well-known
problems. First, regulatory statutes are often ambiguous in ways that may be
attributable to weaknesses in the political process. While some degree of
ambiguity is unavoidable, there are many situations in which Congress appears
to leave ambiguitiesin order to facilitate the passage of the statute. Thisleaves
it to the executive branch and the courts to work out issues sometimes of great
importance and difficulty. Proponents of a strict nondelegation doctrine find
this common practice normatively unacceptable — the legislature should be

128 See id. at 572 n.7 (“Thus, under our case law, one living adjacent to the site for
proposed construction of a federally licensed dam has standing to challenge the licensing
agency’s failure to prepare an environmental impact statement, even though he cannot
establish with any certainty that the statement will cause the license to be withheld or
altered, and even though the dam will not be completed for many years.”).

129 Seeid. (“The person who has been accorded a procedural right to protect his concrete
interests can assert that right without meeting al the normal standards for redressability and
immediacy.”).

130 |d. at 560-61, 572 n.7 (stating that the three general requirements of standing are
injury, immediacy, and redressability, but that for procedural rights only the first of these is
required).



2009] THE TURN TOWARD CONGRESS 757

making the most important and controversial normative decisions, not passing
them off on the less accountable organs of government.131

A second, related problem is that the foundational administrative law
statutes are obscure on important issues. This difficulty is pervasive in
administrative law. For example, the key questions in the global warming case
were whether EPA decisions not to engage in rulemaking are reviewable, and
if so on what standard.132 The APA requires agencies to provide a procedure
for dlowing members of the public to petition for the issuance of a rule, but
the APA is unclear on whether, when, and how the agency must respond,133
and on whether the response is subject to judicial review.13* This is an
important matter, involving as it does whether the executive branch can avoid
legal controls over the allocation of agency attention and resources.

Another overarching problem is the campaign finance system. Here, the
Supreme Court has prevented Congress from effectively regulating the role
that money plays in the political process,13® leading to policy distortions that
show up across the board. Of course, the fact that Congress is the entity that
must pass any reforms is cause for suspecting it would choose only reforms
that would tend to perpetuate incumbency. | recall a speech President Gerald

131 See DAVID SCHOENBROD, POWER WITHOUT RESPONSIBILITY: HOW CONGRESS ABUSES
THE PEOPLE THROUGH DELEGATION 20 (1993).

132 Massachusetts v. EPA, 549 U.S. 497, 527 (2007).

133 APA § 555(€) requires agencies to provide a prompt response to a petition filed “in
connection with any agency proceeding,” but it is not clear that if a member of the public
simply files a petition requesting a rulemaking that the petition is “in connection with” any
proceeding. 5U.S.C. § 555(€) (2006).

134 Massachusetts v. EPA settled the matter, but the APA is not clear on the issue. See
supra notes 62-63 and accompanying text. The APA provides for judicia review of “final
agency action for which there is no other adequate remedy in a court.” 5 U.S.C. § 704.
Often, agencies respond to petitions by stating that the matter is still under consideration and
rulemaking (or other action) would be premature. It is unclear whether such a response
should be treated as a final denial of the petition subject to review under the APA. For the
difficulty in determining whether tentative answers to petitions are reviewable, see Pub.
Citizen Health Research Group v. Chao, 314 F.3d 143, 159 (3d Cir. 2002) (granting a
request compelling OSHA to formulate a rule on hexavalent chromium because OSHA’s
delay in its rulemaking “exceeded the bounds of reasonableness’); Envtl. Def. Fund, Inc v.
Ruckelshaus, 439 F.2d 584, 592-97 (D.C. Cir. 1971) (permitting judicial review of the
Secretary’s refusal to issue cancellation notices and, though showing some deference to the
agency, permitting judicial review of the Secretary’s decision to deny interim suspension of
DDT registration); and Envtl. Def. Fund, Inc. v. Hardin, 428 F.2d 1093, 1099-1100 (D.C.
Cir. 1970) (permitting judicial review of the Secretary of Agriculture’s delay in responding
to a request for interim suspension of registration for the chemica DDT, but denying
judicial review for his delay in responding to a request for complete suspension).

135 See Randall v. Sorrell, 548 U.S. 230, 236-37 (2006) (striking down state campaign
contribution and expenditure limitations); Buckley v. Vaeo, 424 U.S. 1, 12-59 (1976)
(upholding federal individual campaign contribution limits while striking down expenditure
limits).
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Ford gave at the Nationa Press Club in which he attributed continued
Democratic control over Congress to PAC money, and he lamented that
Republicans agreed to the PAC system as part of post-Watergate campaign
finance reform because they thought that the money would flow to them, not
realizing that it would go to incumbents first. It may be that Congress would
design any campaign finance system to benefit incumbents, but there is
certainly a chance that with regard to an issue of such widespread public
interest with obvious principles at stake, members of Congress would
effectively tie themselves to the mast so they could resist the call of special
interest money and do what is good in broader public interest.136

The final institutional reform | suggest has to do with congressional review
of administrative regulations. For Congress to be truly responsible for the
administrative state, it must monitor and supervise the process of
administrative rulemaking and administrative policymaking more generally.
Since Ronald Reagan, Presidents have been much more effective at this, which
has led to a greater appreciation of the political accountability of agencies
through the President.l3” Congress's review of regulations has not been
sufficiently systematic to counteract the increased presidential influence. This
tends to reduce the legitimacy of regulation in two ways. Firgt, it reduces
democratic influence over the regulatory process when the only accountable
official is the President. Second, in the extraordinary case in which Congress
does get involved in the regulatory process, suspicions of interest group
influence can be raised regarding what motivated members of Congress to take
off the blinders and pay attention in this particular case.138

136 1t does not look good for consensus on campaign finance reform at this very moment.
On November 13, 2008, the Republican Party sued the Federal Election Commission to ease
restrictions on coordinated spending between parties and candidates. See Stephen Dinan,
GOP’s McCain-Feingold Suit Looks to Supreme Court, WAsH. TIMES, Nov. 14, 2008, at A6.
The restrictions are based on the McCain-Feingold campaign finance law. Bipartisan
Campaign Reform Act of 2002, Pub. L. No. 107-155, 116 Stat. 81 (2002) (codified at 2
U.S.C. 88 431-455 (2006)). It is not surprising that the party waited until after the
presidential campaign to take this action, which may have been embarrassing to presidential
candidate John McCain.

137 See generally Elena Kagan, Presidential Administration, 114 HARv. L. Rev. 2245
(2001) (arguing that not only did presidential oversight of agencies increase through the
Reagan and G.H.W. Bush presidencies, but contrary to popular belief, it did so under
Clinton aswell).

138 | should note that | do not believe Congress actually is blind to much of what goes on
in the administrative world. There is a great deal of congressional supervision of
administrative agencies. See generally Beermann, Congressional Administration, supra
note 1 (discussing both formal and informal methods of congressional oversight of
administrative agencies). The supervision could be improved, however, if it was more
centralized, systematic, and supported by a dedicated professional staff.
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Congress took a step in the right direction with the Congressional Review
Act of 1996.139 The Act requires agencies to submit their major rules to
Congress sixty days before they can become effective in order to alow
Congress to consider whether to reject a rule pursuant to an expedited
legislative process. 140 Although the possibility of congressional rejection may
affect the shape of rules, by and large the Act has not been very successful,
perhaps owing to the requirement that any resolution rejecting a rule must be
presented to the President in order to become law.1#! Given that the President
is behind major rules issued by agencies, presidential veto is likely to be a real
possihility — especially in a context that is politically charged enough that a
rule might be rejected by Congress. The only successful use of the Act was
when a Republican Congress rejected OSHA's ergonomics rule which was
promulgated during the Clinton Administration.’42 The rule was issued so late
in the Clinton Administration that by the time the resolution rejecting the rule
was passed in Congress, a new Republican President had taken office, and he
was happy to sign alaw regjecting the product of his predecessor.1#3 It is only
at the very end of an administration that Congress might be able to anticipate
that aresolution rejecting arule would not be vetoed.

Congress should take a cue from the various state legislatures that have
institutionalized and professionalized their review of administrative rules under
the Joint Committee on Administrative Rulemaking (“JCAR”) model.** In

139 Congressional Review Act of 1996, Pub. L. No. 104-121, 88 251-253, 110 Stat. 868,
868-74 (codified as amended at 5 U.S.C. 88 801-808 (2006)) (enacting procedures for
congressional review of agency rulemaking as part of the so-called Contract with America).

140 5 U.S.C. § 801 (2006).

141 Seeid. § 801(a)(3)(B).

142 Ergonomics Rule Disapproval, Pub. L. No. 107-5, 115 Stat. 7 (2001).

143 See Statement by the President on Signing Legislation to Repeal Federal Ergonomics
Regulations, 1 PuB. PAPERS 269 (Mar. 20, 2001), available at 2001 WL 273110.

144 See, e.g., 5 1LL. ComP. STAT. ANN. 100/5-90 to -140 (West 2006) (establishing and
describing the lllinois Joint Committee on Administrative Rules). The Committee' s website
describes the Committee as follows:

The Joint Committee on Administrative Rules is a bipartisan legislative oversight
committee created by the General Assembly in 1977. Pursuant to the lllinois
Administrative Procedure Act, the committee is authorized to conduct systematic
reviews of administrative rules promulgated by state agencies. The committee
conducts several integrated review programs, including a review program for proposed,
emergency and peremptory rulemaking, a review of new public acts and a complaint
review program.

The committee is composed of 12 legislators who are appointed by the legislative
leadership, and the membership is apportioned equally between the two houses and the
two political parties. Members serve two-year terms, and the committee is co-chaired
by a member of each party and legislative house. Support services for the committee
are provided by 25 staff members.

Two purposes of the committee are to ensure that the Legidlature is adequately
informed of how laws are implemented through agency rulemaking and to facilitate
public understanding of rules and regulations. To that end, in addition to the review of
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many states, legidative review of regulations is channeled to a joint bipartisan
committee of both legislative houses. The committee has a professiona staff
to advise the legidators on the rules that are subject to review. Because al
rules go through this system, the legidature is responsible for them —
responsibility for any rule that survives the JCAR process is shared between
the executive and legidative branches of government. These state review
processes tend to have provisions that might be contrary to the Federal
Congtitution if applied to the federal government. They allow the committee to
suspend the effective date of final rules to allow the full legislature to consider
whether to reject them. This might run afoul of the bicameralism and
presentment requirements of the Constitution as understood by the Supreme
Court.145 However, although only the full legislature (with presentment to the
President) can reject a rule permanently, it is not beyond the ream of
possibility that the Court would react favorably to allowing a committee to
suspend the effective date of a rule temporarily to facilitate further legislative
consideration.

When | was doing research on this subject several years ago, | called the
office of the JCAR in Illinois. A very nice woman with an obvious southern
accent helped me understand how the process worked. At the end of the
conversation, she said she wanted to tell me about aterrific legislator who was
heavily involved in the process — Barack Obama, pronouncing Barack to
rhyme with rack and Obama to rhyme with the “bam” in Alabama. She
concluded by saying “he’ s going to be President some day.” Perhaps President
Obama will use this experience to lead Congress to take a more responsible
role in reviewing the output of the administrative state, even though it could
undercut the control recent Presidents have exerted in that arena.

The JCAR model would make for a more “responsible” Congress in two
senses of theword. First, in the sense that was probably meant when this panel
was named, Congress would do a better job of agency oversight, especially
with the aid of a professional staff. Second, the buck would more redlistically
stop with Congress, since by reviewing all agency rules, Congress would truly
be responsible for the output of the agencies. Concerted attention by Congress
to agency rules would increase the legitimacy of agency rulemaking, since
Congress would be an active partner in the process and could not credibly
feign surprise when confronted with an undesirable agency rule.

new and existing rulemaking, the committee monitors legislation that affects
rulemaking and conducts a public act review to alert agencies to the need for
rulemaking. The committee aso distributes a weekly report, the Flinn Report, to
inform and educate Illinois citizens about current rulemaking activity, and maintains
the state’' s database for the I1linois Administrative Code and Illinois Register.
JCAR Home Page, http://www.ilga.gov/commission/jcar/ (quoting GEORGE H. RYAN,
ILLINOISBLUE BOOK 134 (1998)).

145 See INS v. Chadha, 462 U.S. 919, 945-59 (1983) (holding a one-house legidative
veto unconstitutional for violating the Consgtitution’s bicameralism and presentment
requirements for legislation).
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The JCAR modd is nowhere near a complete solution to the problem of
oversight. It typically applies only to rules, and it might be unrealistic in terms
of the volume of activity to expand it to include things like agency guidances,
decision letters, and other less forma but more common modes in which
agency policies are expressed. Also, it does not answer the problem of agency
inaction. To address this concern, Congress could empower the joint
committee to look at areas of inaction and propose legislation setting deadlines
with funding consequences so that agencies cannot frustrate Congress's
policies through inaction. The JCAR model should also probably be expanded
to include potentially important adjudicatory rulings such as those of the
National Labor Relations Board, Federal Trade Commission, and International
Trade Commission. Congress might not be able to intervene during the
proceedings, but it could react afterwards, even while the particular case is still
injudicia review.

In addition to these large structural issues, there are a few particular waysin
which Congress could be more responsible for the output of the administrative
state to improve the quality and legitimacy of the administrative process. One
of the first things Congress should do is fund the Administrative Conference of
the United States. The Administrative Conference was an agency dedicated to
studying administrative law and making recommendations for action by
Congress and agencies. It helped produce important reforms including
negotiated rulemaking. It was abolished in 1995, when administrative law
judges used their influence in Congress to defund the agency in reaction to a
report that was critical of the performance of administrative law judges.*¢ The
American Bar Association Section on Administrative Law and Regulatory
Policy has picked up some of the dlack and has produced recommendations for
administrative law, but the Administrative Conference would have more
credibility and more resources. The Administrative Conference would provide
Congress with trustworthy suggestions for reform at a relatively low cost,
which might help overcome the political resistance to reform of the
administrative process and the APA.

Congress should remain actively involved in reviewing regulations even if it
does not adopt the JCAR model. It should use its oversight powers to stay
informed of developments, and it should not be shy about legidating its
preferences. Whenever there is an important issue pending before the courts, if
politically possible, Congress should weigh in legidatively. Appropriations
riders are one method of doing this, although they are subject to criticism as
unsystematic and sometimes ill-considered. But when Congress adopts an
appropriations rider approving or disapproving a particular agency action,
Congress has done a better job of taking responsibility for the administrative
state than if it confines its attempts at influence to informal contacts and
committee hearings. Earmarks may be another story — although earmarks do

146 See RONALD A. CAsS, COLIN S, DIVER & JACK M. BEERMANN, ADMINISTRATIVE LAW:
CASESAND MATERIALS 455 (5th ed. 2006).
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involve direct congressional involvement in spending decisions, they are
infected with the stench of backroom politics and abandonment of sensible
standards. These problems probably render earmarking an undesirable method
of overcoming the lack of agency responsiveness and accountability.

Congress would do well to clarify legidatively some of the difficult issues
lurking below the surface in the global warming case and other cases, and
which are likely to resurface elsewhere. Congress should add a provision to
the APA clarifying the procedure agencies must follow when they receive a
petition for rulemaking and a provision specifying the standard of review (or
whether the general arbitrary and capricious standard applies). Even if
Congress is generally happy with the current consensus among the Supreme
Court majority and the D.C. Circuit, that consensus could easily change —
especially given that one vote could shift the majority in the Supreme Court.
We should not allow important issues like this to rest on the vote of one,
politically insulated Justice.

Congress ought to answer legidatively the mind-numbing questions that
Chevron has left in its wake. Does Congress realy mean to delegate
interpretive authority to agencies whenever a statute is incomplete or
ambiguous, or did Congress mean what it said when it prescribed in the APA
judicial resolution of al questions of law? If Congress does mean to delegate
authority, Congress ought to legislate on the contours of the doctrine, deciding,
for example, the following important issues. when the Chevron framework
should apply, whether it should apply to adjudication as well as rulemaking,
and what procedure is appropriate for interpretive rules and policy statements
where notice and comment is not required. While it may seem odd for a
legislature to write rules of interpretation, it is actually relatively common for a
legislative body to pronounce general or specific interpretive conventions.14’
Congress should take responsibility for the doctrines that map out the relative
competencies of the courts and agencies in matters of interpretation.

There are many more areas in which clarification would be helpful in
returning responsibility to Congress. | will mention just one more —
preemption of state law in areas of federal regulation. The preemption cases
keep on coming to the Court, and Justice Breyer, a veteran administrative law
professor, has provided the swing vote in moving the Court toward liberal
preemption of state law.148 |n recent years, the increased level of preemption
had been at the urging of the Bush Administration, which went farther than
previous administrations, and seemed more concerned with administration
policy than with fidelity to Congress's intent. It may be time for Congress to
write a general preemption provision, specifying the circumstances under
which it intends to preempt state law and the circumstances under which it

147 See, 9., 1 U.S.C. 88 1-8 (2006); 5 ILL. COMP. STAT. ANN. 70/1 t0 /8 (West 2006).

148 See Geier v. Am. Honda Motor Co., 529 U.S. 861, 864-65 (2000) (finding preemption
in a 5-4 opinion written by Justice Breyer); Medtronic Inc. v. Lohr, 518 U.S. 470, 508
(1996) (Breyer, J., concurring) (providing the fifth vote against preemption).
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does not. At a minimum, Congress should include a preemption provision in
each regulatory statute that is likely to create the possibility of preemption, and
it ought to specify that courts should not ordinarily imply preemption when the
explicit provision does not apply.

The reforms listed above can be sorted into two broad categories. The first
category includes ingtitutional reforms such as better oversight of agency
action and campaign finance reform. These are ingtitutional reforms that
would contribute to making Congress a better, more responsible, institution.
The second category includes legislative clarifications that are necessary
because agencies and courts have not been particularly cooperative when it
comes to accomplishing the best estimate of what Congress is trying to do in
certain situations. If Congress reformed itself institutionally, perhaps it would
receive more cooperation from the other organs of government. In that way, it
would become a more responsible legidature.
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