Fixed-Term Parliaments:
Electing the Opposition

Abstract

Constitutional reform requires a cautious apprdaeh draws heavily on the theory of institutions.
Too often arguments for particular constitutionraaagements are one-dimensional and limited in
scope and imagination. This paper illustratesttiesne by discussing the debate over fixed- and

variable-term parliaments, and by offering a somswiovel argument that focuses on the role of

the opposition within a parliamentary system.

I ntroduction
The constitutional debate between fixed- and véitdrms of office for elected governments has
recently been enlivened in the UK in the aftern@dtthe scandal surrounding MPs expenses in

May 2009 (for evidence of the campaign beep: / / www. f i xedt er m or g. uk/ ). The scandal was

met by renewed calls for a wide variety of consitiiual reforms that were at least nominally aimed
at reconnecting citizens with the parliamentarycpss, and limiting the discretionary power of
MPs and government. Quite what the link from MPgegses to fixed-term parliaments may be is
not clear; perhaps it is no more than the thouwttif we cannot trust MPs in one domain
(expenses), we should not trust MPs, or the goveminm any domain (determining the date of a
general election) where there is an alternativetui®nal arrangement that operates without
requiring trust. In any case, just as the advoaattesnstitutional reform have taken the
opportunity to renew calls for their preferred meas, so | will take the opportunity to take up the

argument.

The UK is by no means alone in having constituti@meangements that allow of variable terms.

Although details differ, Australia, Denmark, Iceth Ireland, India, Japan, New Zealand and



Turkey are among those where there is at leastiat some discretion in the timing of elections,
and in a substantial number of these countriegthave been calls for reform to fix the dates of
national elections (see Chowdhury (1993)). In thgecof Canada this reform has been introduced
recently, although the government that introdut¢elidi not then serve its full term (for discussion
of the Canadian case see Reid (1998) Blais e2@0D4(), Leuprecht and McHugh (2008)).

The broad idea behind the argument for fixed-teanigments is that allowing the government of
the day the choice of the election date grants taemndue political advantage, generating an
electoral bias in favour of the incumbent. Governtagso it is claimed, face an incentive to ride
the waves of popularity, and such ‘political sugfitinoguchi 1979) is argued to act against the
longer-term public interest. The case of Germawhere Chancellor Schroder effectively
orchestrated the loss of a motion of no confidenckily 2005 in order to precipitate a federal
election - might be cited as evidence that, ineaystin which the incumbent government has no
formal discretion over the date of the electiomrytseek to gain such discretion informally; thereby
suggesting that they see discretion as a valuabémmof gaining electoral support. While this
example is suggestive, it is hardly conclusive. Triggger was clearly an electoral loss to the CDU
in North Rhine-Westphalia in May 2005 that puth@cer's SPD in the position of a minority
government, rather than simply Schroder’'s expemtatf electoral advantage, and the eventual
outcome of the federal election in September 2085 the emergence of a coalition Government
headed by Angela Merkel's CDU, so that the evidesf@ctual advantage is also rather limited
(Proksch and Slapin 2006). While this episode heye been Schrdder’s attempt at ‘surfing’, it

can hardly be said to have been entirely successfth demonstrate a general argument.

While | do not dispute the validity of the claimatidiscretion over the election date generates a
degree of incumbency bias, | will argue this cléafls far short of demonstrating the superiority of
a system of fixed-term-parliaments. There are cauatguments, some of which are themselves
relatively standard, but | will also offer a somewhovel argument against fixed-term parliaments

that revolves around the idea of electing the opipos

The remainder of this essay takes the followingifan the next section | issue a general call for

caution in matters of constitutional reform. Thadl ¢s intended to act as a warning against both



simple arguments and campaigning zeal. This isglvew not a conservative caution that points to
the benefits of the status quo and questions dlityab theorize about reform; but rather a caatio
that points to a need for theory given the difficd in relying on empirical evidence and intuition
The third section then sketches the standard anguimefixed-term parliaments in relation to
incumbency bias and offers a response to that a¥gtithat operates in the same currency. The
fourth section then outlines a rather more nowgliarent for variable-term elections; based on an

understanding of the positive benefits of oppositio

Constitutional Caution

This note of caution comes in two parts. Firseminder that constitutional arrangements should
be considered as a whole rather than piecemealiniieations of one piece of constitutional
architecture may depend in important ways on ogegmingly quite distinct, aspects of the overall
structure. Interactions between constitutional/igions are both complex and potentially
important, and viewing each detail in isolation @misleading: just as two seemingly similar
constitutions may produce quite different outconsessimilar overall effects may be produced by
constitutions that differ in almost every detadr(fliscussion of piecemeal constitutional reform in
the UK see Bogdanor (2005)). One implication ig theernational comparisons of constitutional
performance and reforms are inherently difficulintterpret. Just because two constitutions share a
particular feature (or features), it does not falkinat that feature under study plays the sameimole

each case, or that it operates via the same channechanism.

The second cautionary remark is that even whelkitignabout a specific constitutional element, it
is rarely the case that there is a single arguthentshould clearly dispose us towards (or against)
that element. It may seem obvious that a sped#iment of a constitution has effect X, and that
effect X is good (or bad). But closer inspectiofi @imost always reveal further effects that may,
taken together, be more significant, even if ldsgaus; or complications in the normative realm.

In these matters, as elsewhere, first thought aralways the best thoughts.

It might be thought that caution in the matter ofistitutional analysis would cast constitutional
reform in a conservative light: arguing that weddde deeply concerned about

unintended/unexpected consequences, emphasizediudi@ary nature of constitutional



development, and place considerable normative weighhe status quo. However, | would resist
this thought. Rather, | would point to the (radiga@lon-conservative) idea that constitutional
reform must be considered largely in theoreticahge This is not to say that theory will give easy
or unambiguous answers, or to deny that the isubether a particular constitutional reform will
produce this or that effect is ultimately an engalione. Rather, the point here is that that
empirical methods based on evidence from othertc@srare also very unlikely to yield clear or
unambiguous answers, or indeed any answers thaitdwave to be interpreted through a
theoretical lens; and experimentation is likelyogoboth impracticable and dangerous. Only by
developing relatively rich theoretical understamgitof the various arguments for and against
particular constitutional arrangements, and by idEmgg the various interactions between specific
constitutional elements, are we likely to be ablestach a reasonable view on the most appropriate

constitutional reform (if any).

Having sounded these two notes of caution, | willyhat follows, largely ignore the first in order
to focus on the second. That is, | will not take ithteraction between the constitutional choice

between fixed- and variable-term parliaments aheémdspects of the constitution as my subject,
but will consider some further and, perhaps, ldssaus aspects of the choice between variable-

and fixed-terms.

The standard argument and a response

Perhaps the most apparent ‘fact’ about a systehpthees some discretion over the decision on the
date of a general election in the hands of themiint government is that it provides (or
increases) an advantage to incumbency. On thengs&un that the incumbent government is
motivated at least in part by the desire to winrtbgt election, we can expect the choice of the
election date to be such as to maximize the praibabf such a victory. And this seems difficult to
justify from a constitutional perspective. If weosid design our constitution so as to ensure, ras fa
as possible, that parliaments and governmentsseprand act on the true interests of the
electorate, we should be sceptical of any congtitat provision that seems to imply an

unnecessary bias in the electoral system. Atdiggit, it seems clear that a fixed election date



reduces the bias by removing an asymmetry betweeargment and opposition and replacing

discretion with a rule.

This is a reasonable, if brief, summary of the déad argument for fixed-term parliaments. The
argument can be formalised and investigated enatlyigKayser 2005; Lesmono et al. 2003; Smith
2004). More critically, it might be pointed out thaters may punish governments which are
perceived as ‘surfing’ (Ito and Park 1988; Blaiske?004). However, my first point, developed in
the remainder of this section, is that, even ilthethe argument is not as strong as it might
appear. The basic issue at stake here can be tehglasking the basic question ‘compared to
what'? When thinking about the alternative to goweental discretion it is easy to assume that
there is only one alternative, namely fixed terarg] that any argument against governmental
discretion must be an argument in favour of fixewiis. But neither of these claims is true. For
illustrative concreteness, let me construct a thasisibility: imagine that immediately after each
general election an official is charged with chagshe date of the next election by a method that
involves some randomization (perhaps the rolling &ir die to select between six dates which
imply durations of parliament that range from 36mnths to 60 months). The outcome of this
process is kept secret, but the official is furttiearged with announcing the election a fixed krio
(say, 12 weeks) before the due election date.isnvihy the election date may be seen, at least to
some extent, as a surprise to all participants. Ndwourse, there are practical difficulties with
such a scheme, but these do not concern me siiscedtpart of my argument to support this
scheme or anything like it. | sketch this schemlg to point to the possibility of alternativesttwe

two presumed candidates, and alternatives whichhraag very different properties.

Now, reconsider the standard argument, and for mend accept the basic claim that granting the
government some discretion over the choice of kbetien date does generate (or reinforce)
incumbency bias. Our question is, ‘compared tot®@h@he answer seems clear when compared
with the system of surprise elections. Under tlyatesn, if we believe that the Prime Minister has
no way of knowing the date of the election untisieBnnounced then she has no way of artificially
ensuring that the date operates to the advantaitpe aicumbent party. Note that ‘artificially’ was
a key word in the last sentence, because of caluesgovernment still has ways of trying to ensure

that the election favours the incumbent regardiésise date of that election — but these are ways



that we generally approve of when considering ctrigtnal design, ways that require that the
government generally operates in the public inteard so maximizes its support. It is the
‘artificiality’ of the idea of opportunistically rfing’ waves of popular support that supports the
view that this element of incumbency bias in inappiate. So, it certainly seems to be the case that
a system of surprise election dates (perhaps wititesninimum term and some maximum term)
offers less of an incumbency bias than the systegowernment discretion, and without reversing
the bias to favour the challenger.

But this does not imply thaiy alternative to governmental discretion will shtimis feature.

Indeed, a few moments thought should be suffid@ebnvince us that if both incumbent and
challenger know the date of the next election weéltainty and far in advance, in the sense
guaranteed by a system of fixed-term elections,hil in itself imply a bias in favour of the
incumbent relative to the case of the surprisetielecWith the date fixed, the government can aim
its policies at achieving maximum electability lsat date; while the challenger can do little but
hope for adverse events in the election periodti€alleconomic cycles and the related cycles in
government popularity, may be used to the advardtges incumbent under either a government
discretion system or a fixed-term system (FranamskJusko 2006). In one case the government
might ride the waves, while in the other case, tinéyht manipulate the policies that create the
waves, but there is no clear presumption in fawfanme over the other. If incumbency bias is the

problem, fixed-term elections may not be the answer

So, when making the comparison between governmseriedion and fixed-terms, we should
recognize that both are likely to induce an incunayebias. This then brings two further points
into play; one relating to rules versus discretibe, other relating to the impact on some measure
of the public interest. On the first point, thevadates of fixed-term elections might argue that if
both systems (ignoring any interactions with otsgpects of the constitution) involve incumbency
bias, we should adopt that which limits politiceatetion by imposing a rule. While this is not the
place to review an enormous literature on rulesligeretion (largely deriving from Kydland and
Prescott (1977)), it is perhaps appropriate tolréitat both rules and discretion are supposeceto b
means to the end of good government, rather thds ierthemselves. While it may be that

restricting the discretionary power of the governtieas appeal in at least some cases, it can be no



guarantee of better government — if it were we @@llvays advance the public interest by
restricting governmental power in substantive dexal he public interest argument must
sometimes point in the direction of discretion; veige would we have government at all rather

than some fully rule-governed process that couldutemated?

This leads us to the second point — which of the gystems under discussion is likely to have the
best impact on political outcomes overall? Thia matter that would require detailed analysis,
starting from a clear and explicit understandingvbfit we mean by the public interest and
including discussion of the distinction betweendlieation of parliaments and duration of
governments, and empirical analysis of the causgeegovernment durability (King et al. 1990;
Grofman and Van Roozendaal 1997; Lupia and Stré@5)L9 do not presume to know the
outcome of such analysis, but | would claim thatitblevant analysis will depend upon a good deal
of theory (both normative and positive) rather tharentirely empirical in its nature. And it is not
implausible to believe that the manipulation ofipiels to fit with a fixed election date can be more
damaging to the overall public interest than tha@imaation of an election date to fit with policjes

and this thought would tend to support governmeatitadretion over fixed-term elections.

A more novel argument

So far | have dealt with the standard argumentawn terms; but in this section | want to depart
from the debate on incumbency bias and offer aeratlfferent line of argument in support of
governmental discretion (or surprise electionsy dixed-term parliaments, at least in the context
of the UK. This argument takes seriously the ided & general election not only selects a
government but also elects an opposition, andaheduragement of effective opposition is an

important part of constitutional design.

Focus first on the value of the opposition in tH€dJparliamentary systems. The role of the
Opposition, with a capital ‘O’, in this system hseyeral distinctive elements (Potter 1966) (Helms
2004): first, as a check on the power of governnretite absence of a clear separation of powers
between the executive and the legislature; secsrdsaurce of alternative political ideas that are
bound by at least some idea of credibility, sifeedpposition will be bound by some idea that it

might be called upon to put its ideas into practibed as a vehicle for promoting public



deliberation via parliamentary and extra-parliaragntiebate. Note that this view of opposition is
very different from the understanding of oppositiormore presidential, separation-of-powers
constitutions with a focus on veto players (Tseb2002).

Now, consider institutional arrangements that mahgport the opposition in performing these
roles in ways that are valuable to the public. €hesl include providing formal space for the
opposition in various parliamentary proceduresiezrahing the opposition’s role on important
committees, perhaps re-thinking the role of th@sdachamber, and ensuring that the opposition is
active at all times. How then to ensure the appatpdegree of activity? Re-consider the
distinction between fixed-term and surprise eledim this context. Clearly the main focus of the
opposition (small ‘0’) will be to organize itseth maximize the probability of winning the next
election. Under a system of fixed-term elections tmperative may run counter to the provision of
continuing, effective Opposition (capital ‘O’).rtay be that keeping a relatively low profile in the
early years of a new government, in order to dgvaloew strategy, new leaders and to keep its
ammunition dry, in order to return to the elect@@na at the appropriate moment to begin the
campaign for the next election is the best strafeggn opposition determined to win the next
election. And this is certainly what we observether political systems, particularly in
presidential systems where there is typically nacept of Opposition (with a capital ‘O’) to the
elected president in the sense of a continuingriaatl‘president-in-waiting’.

By contrast, the system of surprise elections wpudvide the opposition with a clear incentive to
provide effective and continuing Opposition: to stamtly present itself as a credible alternative to
the incumbent government. If an election may bkedadt short notice, the opposition has little
alternative but to be election-ready at all tim&sd by this means we might expect a system of
surprise elections to serve as a means of promeffagtive Opposition and the wider values
associated with it. Note that this is so even wl{perhaps especially where) effective Opposition
is not in the immediate interests of the parties politicians who happen to be in opposition. Note
also that, in this respect, the system of goverrateliscretion is a good substitute for a system of
surprise elections. Indeed, giving the power tbaalelection to the incumbent government (rather

than some random process) further sharpens thetinedor opposition parties to provide effective



Opposition, since they can be assured that, if tteeyot, their ineffectiveness will be maximally

exploited.

This argument has a number of features of inteleist, would stress the indirect nature of the
incentives deployed. In effect we grant one pattg {(ncumbent government) a power, not because
we believe that they will use this power directiytihe public interest, but rather because we believ
that the reaction of others to the fact that thayehthis power will induce behaviour (in the forfn o
effective Opposition) that we believe will be irethublic interest, and which they may not exhibit

under relevant alternative arrangements.

Concluding Comments

In sketching these arguments | do not want to ctammuch. Recall the earlier notes of caution.
Any thorough review of any specific constitutionale will need to be both wider and deeper than
the arguments presented here. One implicatioraistiiere can be no presumption that an argument
that fits well in the UK context will we appropreaelsewhere. The argument sketched in the
previous section relies implicitly on the UK corttdxut even here there may be many possible
ways of institutionalizing effective Opposition,cawhile discretion over the date of elections may
play a role in this regard, that is not to say thatd-term elections are inconsistent with effeeti

Opposition in more complex constitutional structure

But neither do | want to claim too little. The déban constitutional reform is too often focused on
the role of government and too seldom focused endte of opposition. Constitutional debate is
too often made up of a parade of familiar lineam@ument, and their quantification, with little
attempt to identify novel arguments or interesgngbvel interactions between existing arguments.
The argument for fixed-term elections (and argunemet other particular constitutional elements)
is too often seen as one that can operate frethef oonstitutional and institutional arrangements.
In all of these areas there is a need to be ratlee imaginative in developing relevant arguments.
And | do want to suggest that a wide range of egting arguments for and against particular
constitutional arrangements can be accessed hwthstep procedure of first asking ‘compared to
what?’ to establish the appropriate institutionaingin, and then by investigating the relatively

subtle and indirect incentive effects that areipytlace by alternative institutional arrangements.



Of course, incentive effects are not the only tygpeffects that are relevant, and incentive effects
need to be analyzed in the context of other eff®tsnnan and Hamlin 2000), but even in simple
cases they can offer surprisingly rich and diverggiments.
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