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1. INTRODUCTION

Audiovisual works, and cinema in particular, play an important
role in shaping European identities, both in common aspects
shared across Europe and in the cultural diversity that char-
acterises our different traditions and histories. They are an
essential element for the good functioning of our democracies
because of their widespread influence on society. They are also
at the heart of the transformations resulting from the devel-
opment of the information society: new technological devel-
opments offer new opportunities for promoting culture and
heritage conservation, and to increase mutual understanding
across Europe. But the multiplication of distribution channels
available for distribution of audiovisual goods does not auto-
matically lead to an increase in the creation of quality content.

The principles of the Community audiovisual policy have been
expressed in the Commission’s communication of December
1999 (1) and remain fully valid today. The primary purpose
of regulation in the audiovisual sector is to safeguard certain
public interest objectives such as pluralism, cultural and
linguistic diversity and the protection of minors. At a
European level, the necessary balance must be kept to
guarantee subsidiarity in an area where major competences
are at the national or regional level, while ensuring that
European companies can fully benefit from the European
dimension. The key European instruments specifically
developed in this area, the Television without frontier Directive,
for regulatory aspects, and the MEDIA Plus programme for
support mechanisms, have as their main objective to allow
European companies in this sector to benefit fully from the
European single market.

Audiovisual works have unique characteristics because of their
double nature: they are economic goods, offering important
opportunities for the creation of wealth and employment. In
1999, the European audiovisual market (2) was estimated at
EUR 58,3 billion (+ 8,7 % v 1998). They are also cultural
goods which at the same time mirror and shape our societies.
This is the reason why the development of this sector has never
been left solely to market forces.

The advent of new technologies has not affected the
renaissance of the cinema in Europe; such new technologies
have been shown to offer additional income for media
operators rather than substituting existing media. Total
cinema admissions in Europe rose from 662 million in 1995
to 844 million in 2000 (+ 27 %) (3). This increase would appear
to be due at least in part to the growth in the number of
cinema screens in Europe, in particular multiplexes (+ 22 %
in 1999 v 1995) (3) as well as improved facilities at cinemas.
Recent figures (4) show that TV viewing in Europe has
increased in most Member States in the past year.

Amongst audiovisual works, cinematographic works have a
particular prominence, because of their cost of production
and cultural importance: budgets for the productions of
cinema films are substantially higher than for other audiovisual
content, they are more frequently the subject of international
co-productions, and the duration of their exploitation life is
longer, with the potential to use all distribution channels,
cinemas, DVDs and videocassettes (both selling and rental),
Internet downloading, and television (pay-per-view,
pay-per-channel, free-to-air). Cinematographic works face
strong competition from outside Europe (5). There is little
circulation of European works outside their country of
origin, although there appears to be an upward trend:
according to certain estimations, European non-national films
reached over 10 % (6) of total attendance in 1999 from less
than 8 % in 1996.

Because of the particularity of cinema, the Commission had
indicated in its communication on audiovisual policy in
1999, that there was a need to examine in more detail a
number of issues to clarify the legal framework of the
cinema sector, including the application of State aid policy in
that area. The objective of this review was to determine which
measures could be taken in order to improve the circulation of
these works in Europe.
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(1) Principles and guidelines for the Community’s audiovisual policy in
the digital age, COM(1999) 657 final of 14 December 1999.

(2) European Audiovisual Observatory. Includes television, cinema,
video (cassettes and DVD), but not games.

(3) European Audiovisual Observatory.
(4) European Audiovisual Observatory: the average for television

viewing in Europe varies between 144 minutes per day in Austria
and 239 minutes per day in Italy. The trend is positive in almost all
Member States.

(5) European Audiovisual Observatory: the market share of American
cinema films in Europe in 2000 was above 73 %.

(6) European Audiovisual Observatory; LumiŁre database; data are
inclusive of international EU/extra EU co-productions.
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In accordance with the principles of the White Paper on
Governance (7), the Commission services organised a public
consultation on the basis of a staff working document (8) in
order to give all interested parties the opportunity to make
their views known before the adoption of this communication
by the Commission. A hearing attended by around 250
interested parties was held on 15 June. This not only
provided an opportunity for the Commission to identify the
central issues in respect of the issues raised in the staff working
document, but also allowed the interested parties to hear and
respond to each other’s views.

49 written comments (9) were received from Member States,
national regulatory and self-regulatory authorities, authors,
artists, film and television producers and directors, cinema
operators, video and DVD publishers/distributors, television
broadcasters, industry associations, consumer representatives
and trade unions.

This communication sets out the Commission’s policy orien-
tations and proposals building upon the consultation exercise.
It sets out the principles to be applied for the application of
State aid rules to the cinema sector, and identifies the next
steps to be taken and the areas where further reflection is
needed in order to create a favourable environment for the
production and distribution of audiovisual works.

2. THE GENERAL ORIENTATION OF THE COMMISSION WITH
REGARD TO STATE AID TO THE CINEMA SECTOR

Cinema and TV programmes are two of the most universal
media of entertainment, with a powerful impact on a great
number of people internationally. The current stage of devel-
opment and the special characteristics of audiovisual
production within the EC, mean that it is difficult for
producers to obtain a sufficient level of upfront commercial
backing to put together a financial package so that production
projects can proceed. In these circumstances, the fostering of
audiovisual production by the Member States plays a key role
to ensure that their indigenous culture and creative capacity
can be expressed, thereby reflecting the diversity and richness
of European culture.

The Maastricht Treaty gave Community-level recognition to the
utmost importance of promoting culture for the European
Union and its Member States by incorporating culture
amongst the Community’s policies specifically referred to in
the EC Treaty (see Article 151 EC) At the same time, it

included in Article 87(3)(d) EC a new specific possibility of
exception to the general incompatibility principle of Article
87(1) EC for aid granted by the Member States to promote
culture.

Member States implement a wide range of support measures
for the audiovisual production of films and TV programmes.
This support focuses on the creation and production phases of
film-making and generally takes the form of subsidies or
repayable advances. The rationale behind these measures is
based on both cultural and industrial considerations. They
have the primary cultural aim of ensuring that the national
and regional cultures and creative potential are expressed in
the audiovisual media of film and television. On the other
hand, they aim to generate the critical mass of activity that
is required to create the dynamic for the development and
consolidation of the industry through the creation of
soundly-based production undertakings and the development
of a permanent pool of human skills and experience.

This communication does not cover the application of Articles
81 and 82 of the EC Treaty (anti-competitive practices by
companies) to the audiovisual sector (10).

2.1. Compatibility with the EC Treaty of schemes of aid to
cinema and TV production

The basic rules on State aid under the EC Treaty are as follows:
Article 88(3) of the EC Treaty provides that Member States are
obliged to inform the Commission of any plans to grant or
alter aid before putting it into effect. Article 87(1) EC prohibits
aid granted by the State or through State resources, which
distorts or threatens to distort competition and trade between
Member States. However, the Commission may exempt certain
State aid from this prohibition. In particular, Article 87(3) EC
lists certain aid types that, in view of their effects, the
Commission may authorise. One of these exemptions is
Article 87(3)(d) EC for aid to promote culture, where such
aid does not affect competition and trading conditions to an
extent contrary to the common interest.

2.2. Enforcement of the EC Treaty rules on State aid to
cinema and TV production

In 1997, the Commission received a complaint about
exclusionary effects created by the French cinema production
aid scheme. This was confirmed by the Commission’s
assessment. The anti-competitive effects were the result of
provisions making the aid conditional on the realisation of
certain film-making activities in the Member State (so-called
�territorialisation�).
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(7) COM(2001) 428 of 25 July 2001.
(8) SEC(2001) 619 of 11 April 2001.
(9) Representing more than 95 % of the production industry, film

directors, cinema exhibitors, rights holders, broadcasters, unions
representing workers in the audiovisual sectors, video and DVD
associations, film institutes and Member States. See list of
comments and full text of those sent electronically without a
request for confidentiality at:
http://europa.eu.int/comm/avpolicy/regul/cine1_en.htm

(10) For example, practices such as block bookings or the bundling of
rights, which could be incompatible with the EC Treaty.
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The French authorities, at the Commission’s request, modified a
series of incompatible provisions of their cinema production
aid scheme and on 3 June 1998 the Commission authorised
their scheme. In its decision (N 3/98), the Commission set out
four specific compatibility criteria (see 2(3)(b) below) to
authorise aid to cinema and TV production in accordance
with the �culture derogation� contained in Article 87(3)(d) of
the EC Treaty. The Commission also undertook to review the
schemes in other Member States under the criteria adopted in
the French decision.

The Commission launched an inquiry requesting information
from all Member Sates about their aid schemes for the audio-
visual sector. The inquiry showed that the majority of the
schemes had not been notified to the Commission for prior
authorisation.

2.3. Assessment of aid schemes to cinema and TV
production

When it assesses aid schemes to cinema and TV production,
the Commission must verify:

� first, whether the aid scheme respects the �general legality’
principle, i.e. the Commission must verify that the scheme
does not contain clauses that would be contrary to
provisions of the EC Treaty in fields other than State aid
(including its fiscal provisions),�

� secondly, whether the scheme fulfils the specific compati-
bility criteria for aid, set out by the Commission in its 1998
decision on the French automatic aid scheme (11).

The second condition is specific to cinema and TV production
aid schemes, whereas the other is a routine test applied to all
aid schemes irrespective of the sector.

(a) Respect of the general legality criterion

The Commission must verify that the eligibility conditions of
the State aid schemes do not contain clauses contrary to the EC
Treaty provisions in fields other than State aid. The
Commission must ensure, inter alia, that the EC Treaty prin-
ciples prohibiting discrimination on the grounds of nationality,
freedom of establishment, free movement of goods and
freedom to provide services have been respected (Articles 12,
28, 30, 39, 43, 48 and 49 EC). The Commission enforces these
principles in conjunction with the application of competition
rules when the provisions in breach of these principles are not
detachable from the operation of the scheme.

In compliance with the above principles, aid schemes must not:
e.g. reserve the aid for nationals exclusively; require bene-
ficiaries to have the status of national undertaking established
under national commercial law (undertakings established in
one Member State and operating in another by means of a
permanent branch or agency must be eligible for aid;
furthermore, the agency requirement should only be
enforceable upon payment of the aid); require workers of
foreign companies providing film-making services to comply
with national labour standards.

Certain schemes of aid to cinema and TV production are
financed by parafiscal charges. According to the Commission’s
decision making policy and the Court of Justice’s jurisprudence,
when such schemes benefit solely national producers or do so
to a higher extent than to competitors in other Member States,
in order to be compatible with the Treaty, imported products
may not be levied and national production may not enjoy a
lower rate of taxation when exported.

When the Commission applies the State aid rules to assess the
compatibility of aid schemes under the review, it addresses at
the same time the problems identified by the Code of conduct
group on direct business taxation (the so-called Primarolo
Group) set up by the Council (12).

(b) The specific compatibility criteria for State aid to cinema and TV
programme production

The specific criteria on which basis the Commission currently
assesses State aid to cinema and TV programme production
under the culture derogation of Article 87(3)(d) EC were estab-
lished in its decision of June 1998 on the French automatic aid
scheme to film production. These specific criteria are as
follows:

1. The aid is directed to a cultural product. Each Member State
must ensure that the content of the aided production is
cultural according to verifiable national criteria (in
compliance with the application of the subsidiarity
principle).

2. The producer must be free to spend at least 20 % of the film
budget in other Member States without suffering any
reduction in the aid provided for under the scheme. In
other words, the Commission accepted as an eligibility
criteria territorialisation in terms of expenditure of up to
80 % of the production budget of an aided film or TV work.

ENC 43/8 Official Journal of the European Communities 16.2.2002

(11) The question whether fiscal relief to producers can be qualified as
aid is assessed under the principles contained in the 1998
Commission communication on the application of State aid rules
to measures relating to direct business taxation (OJ C 384,
12.12.1998).

(12) This group compiled an inventory of harmful measures that
includes a certain number of State aid schemes for cinema and
TV production.
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3. Aid intensity must in principle be limited to 50 % of the
production budget with a view to stimulating normal
commercial initiatives inherent in a market economy and
avoiding a bidding contest between Member States. Difficult
and low budget films are excluded from this limit. The
Commission considers that, under the subsidiarity principle,
it is up to each Member State to establish a definition of
difficult and low budget film according to national
parameters.

4. Aid supplements for specific film-making activities (e.g.
post-production) are not allowed in order to ensure that
the aid has a neutral incentive effect and consequently
that the protection/attraction of those specific activities
in/to the Member State granting the aid is avoided.

Several considerations arise in respect of the abovementioned
criteria:

The Commission considers that aid should be towards the
overall budget of a specific film-making project and the
producer should be free to choose the items of the budget
that will be spent in other Member States. Aid schemes
shaped on this basis are deemed to support the creation of
an audiovisual product and not to assist the development of an
industrial activity. Consequently, this aid is to be assessed under
the culture derogation of Article 87(3)(d) EC rather than the
industrial derogation of Article 87(3)(c). Undertakings in the
film and TV programme production sector may also benefit
from other aid types granted under national horizontal aid
schemes authorised by the Commission under the Article
87(3)(a) and (c) EC exemptions (e.g. regional aid, aid for
SMEs, R & D aid, training aid, employment aid).

The Commission accepted that Member States may require a
certain part of the film production budget to be spent on their
territory as an eligibility criterion for aid. This is based on the
reasoning that a certain degree of territorialisation of the
expenditure may be necessary to ensure the continued
presence of the human skills and technical expertise required
for cultural creation (13). This should be limited to the
minimum degree required to promote cultural objectives.

Furthermore, given the particular characteristics of film
production, the Commission considers that the overall budget
of an audiovisual production is the disbursement at risk
necessary for its creation and, consequently, admits that the
reference for aid calculation is that overall budget, regardless
of the nature of the individual expenditure items of which it is
formed. The earmarking of aid to specific individual items of a
film budget could turn such aid into a national preference to
the sectors providing the specific aided items, which might be
incompatible.

Funds provided directly from EC programmes like MEDIA Plus
are not State resources. Therefore, their assistance does not
count for the purposes of respecting the 50 % aid ceiling.
Furthermore, this assistance promotes the distribution of
national films abroad and, consequently, its effects do not
add up to those of national schemes focusing on national
production and distribution.

Legal obligations imposed by Member States upon TV broad-
casters to invest in audiovisual production do not constitute
State aid, where these investments provide a reasonable
compensation to broadcasters. The extent to which these
legal obligations may be considered State aid as such has to
be considered in view of the development of the EC Court of
Justice jurisprudence after its judgement of 13.3.2001 in Case
C-379/98 (PreussenElektra).

In the Commission’s view, the above criteria strike a
balance between the aims of cultural creation, the devel-
opment of the EC audiovisual production and the respect
of the EC rules on State aid.

2.4. Review of schemes

Following its 1998 decision on the French scheme of automatic
aid to film production, the Commission has reviewed the
schemes in place in other Member States under the abovemen-
tioned assessment criteria. The Commission has already
reviewed and approved the schemes of a series of Member
States (14). The Commission, is at present, completing
discussions with the remaining Member States to bring their
schemes in line with EC law. The Commission intends to
complete the review by the end of 2001. The completion of
the review will provide legal certainty to the sector.

The review has revealed the following key features of national
State aid schemes:

� there is a great diversity of aid schemes within EC both in
terms of aid type and scope,

� many of the schemes contained provisions contrary to the
general legality principle,

� very few Member States impose territoriality requirements
in order to qualify for aid,

� only exceptionally, Member States grant State aid levels
higher than 50 % of the film costs,

� the exceptions to this latter finding normally fall under the
�difficult and low budget film� category.
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(13) See reply to Written Question 3173-00 of Mr Veltroni (OJ C 163 E,
6.6.2001, p. 50).

(14) France, the Netherlands, Germany (and certain German Länder,
Ireland, and Sweden: see http://europa.eu.int/comm/competition/
state_aid/decisions/
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2.5. Future developments

The specific compatibility criteria for aid to cinema and TV
programme production, set out above, will remain valid until
June 2004, the time limit set in the decisions adopted so far.
Under the review, the other Member States’ schemes will be
authorised until the same deadline.

The Commission does not intend to alter these criteria unless
they prove unable to prevent undue distortion of competition
within the EC. The Commission will examine further in the
light of the review the maximum level of admissible territori-
alisation. Territoriality requirements fragment the internal
market for the provision of goods and services for audiovisual
production and hinder their development. Possible distortion of
competition created by aid to cinema and TV programme
production would originate more from territorialisation
requirements rather than from the level of aid itself. Terri-
toriality requirements exceeding what may be judged
acceptable under the necessity and proportionality criteria go
beyond the strict limits of cultural promotion and aim basically
at industrial objectives. Therefore, the Commission, in its
decision on the French aid scheme considered that the
Member States should be encouraged to reduce national pref-
erences for an important part of the costs as to the place of
expenditure.

In view of the comparatively limited geographic extension of
certain languages and cultures, and given the limited circu-
lation of those cultural products within the EC and world
markets, the Commission could accept aid intensities higher
than 50 % where proven to be necessary in cases other than
for difficult and low budget films for these Member States.

The Commission intends to continue the multilateral
dialogue with the Member States to discuss relevant
issues connected with State support to cinema and TV
production. This dialogue started in the conference
organised by the French National Cinema Centre in Paris
in October 2000 that brought together expert officials of
the Commission and representatives from the relevant
Ministries and film institutes in the EU. The dialogue
was pursued in a second conference organised by the
Swedish Film Institute in Stockholm in June 2001.

3. PROTECTION OF HERITAGE AND EXPLOITATION OF
AUDIOVISUAL WORKS

A number of issues relating to protection of heritage, trans-
parency, and effective exploitation of rights have been
raised (15): the legal deposit of audiovisual works, the creation
of a European register (or the linking of national registers) and

other possible forms and use of databases with a commercial
aim. These issues could have important consequences for the
circulation of audiovisual works within Europe, and for the
preservation of Europe’s audiovisual heritage.

3.1. The legal deposit of audiovisual works

Different work has been done in various fora on this issue. The
Council adopted a resolution on conservation and
enhancement of European cinema heritage in May 2000 (16),
in which it called on the Commission to take account of the
specific needs of this particular form of cultural legacy, and to
support and encourage a transnational study to be carried out
by the Member States on the situation facing European cinema
archives.

From the contributions both at the public hearing and in
writing, it is clear that there is consensus on the need to
preserve and to safeguard Europe’s audiovisual heritage.
Opinions diverged as to the best way of achieving this aim,
and as to whether regulatory intervention at a European level
was required or in fact desirable.

At pan-European level initiatives have been taken by
professional organisations (17), and by the Council of Europe,
whose draft European Convention for the protection of the
audiovisual heritage should be adopted shortly. This convention
will provide for a compulsory legal deposit of �moving image
material forming part of its audiovisual heritage and having
been produced or co-produced in the territory of the party
concerned�.

Opinions were divided as to whether the European Union
should adhere to this instrument and/or encourage the
Member States to do so. A number of commentators
considered that the convention offered a reasonable
compromise for action is this area, making Community
action unnecessary, or alternatively felt that it constituted a
good starting point for a Community initiative. Others
favoured a Community initiative, stating that this was still
necessary despite the convention and could provide an added
value in terms of the protection of heritage and the promotion
of cultural diversity. It was suggested that any Community
approach should focus on best practice, although certain
commentators felt that self-regulation or co-regulation did
not function adequately and could lead to disparities as
regards the preservation of audiovisual works.
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(15) In particular in the Commission staff working document,
SEC(2001) 428 of 11.4.2001.

(16) 2261 Council meeting (16 May 2000) Press 154 � No 8394/2000.
(17) There are proposals from the European Federation of Film

Directors (FERA) and the International Federation of Cinema
Producers Associations (FIAPF) (which has proposed a �voluntary�
deposit for cinematographic works based on a model contract that
they have drawn up �General regulations concerning trust deposit
of motion picture prints with film archives� (1971)).
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There were conflicting views as to whether such a system
should be compulsory or voluntary. A number of
commentators supported obligatory legal deposit as a
minimum measure. Others considered that such a requirement
should not entail any additional costs for the producer and
should therefore be publicly financed. The requirement
should only apply to new works (older works should be the
subject of voluntary deposit). Many commentators favoured a
voluntary scheme with details established at Member State level
and limited to national works, which could be linked to
incentives.

Commentators drew a distinction between cinematographic
and other works. Broadcasters considered that it would be
inappropriate to make television productions part of any
mandatory deposit scheme. They added that if regulatory inter-
vention for the preservation of television productions was to be
regarded as necessary, it should be on a voluntary basis, and
linked to significant financial support mechanisms. Others
favoured the inclusion of all audiovisual works, whilst a third
group favoured focusing initially on cinematographic works,
which could later be extended to other categories.

In terms of conservation, the cinemathŁques stressed the need
for the works deposited to be of high quality (either the
original copy or one of similar quality), as well as the need
to create a database of the different material supports for
audiovisual works.

The Commission notes that there is widespread support
of the need to preserve audiovisual works in view of the
objectives of protection of heritage and the promotion of
cultural diversity. The results of the consultation show
that there is a need for action to preserve our audiovisual
heritage. This appears to be particularly important in
respect of cinematographic works. However, there was a
lack of consensus as to the type of measures that would
be appropriate.

Thus, before putting forward a possible proposal the
Commission intends to carry out a stocktaking exercise
in respect of the current situation within the Member
States. This will be carried out by means of an inquiry
addressed to the national authorities later on this year.
This exercise will evaluate the role played by legislative
and other measures and to further analyse the conditions
that should apply. Furthermore, the Commission intends
to encourage cooperation between the interested parties
in this area together with the spread of �best practice�. It
notes the consensus between the parties concerned that
there should not be a single European archive. Deposit
should rather be organised at the national or regional
level, with appropriate transparency as to the location
of works. It also intends to examine further the issue of
creating a database of the different material supports for
audiovisual works as suggested during the consultation.

3.2. The creation of a registration scheme

Differing opinions exist as to the value of a registration scheme
for films and other audiovisual works. At the moment, only a
minority of Member States has put in place such a register. An
initiative to create an international register in the context of
the World Intellectual Property Organisation (WIPO) only met
with limited success.

A European initiative in this domain might encourage trans-
parency and thereby help protect right-holders and facilitate
the circulation of European productions. This could be
particularly important in view of the complexity of the
industry. Such a scheme should not impact on questions
relating to different rules on authorship or on the use of
rights in line with copyright rules, but could aim to provide
certain information relating to the audiovisual works registered.

Although a number of the commentators considered the
scheme unnecessary and costly, the majority supported it.
There was support for creation of a national public register
of films in every Member State, if certain criteria were estab-
lished. This was seen by some as being an essential element of
any policy to promote circulation of audiovisual works. Some
went further and saw the absence of such a register (or
registers) as a hindrance to exploitation of works.

There were differing opinions on the most appropriate type of
action. Some were in favour of the creation of a system of
mutual recognition based on individual registers in each
Member State. Others felt there was a need to assess market
needs before deciding on appropriate action. A number of
commentators were in favour of networking national registers
at a European level. This was seen as having the advantage of
transparency facilitating identification, although others
considered that this could be quite cumbersome as a
mechanism and that it would be difficult to set up such a
scheme.

There was widespread agreement as to the advantages of clear
identification and the importance of metadata (18). Public
service broadcasters stated that Europe would benefit if there
were well-known and well-designed systems for metadata with
respect to production, delivery, classification, protection and
archiving of media works. In respect of the standards they
considered it important to encourage the development of a
more widely distributed media registration number network,
in order to ensure interoperability between media registration
numbers and to reduce registration fees for the European
programme maker. Certain operators supported the use of
the ISAN (19) standard or another standard established by
industry, whereas others were against the use of this particular
standard, whilst nonetheless in favour of standardised metadata
systems.
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(18) Digital information about an audiovisual work intended to help the
production and distribution process (also referred to as digital asset
management (DAM)).

(19) Developed by the International Standards Organisation (ISO). The
current version is known as IVID (international version identifier)
or V-ISAN.
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Some commentators suggested that it should hold details of all
the contracts relating to the production and exploitation of
films produced in the country, in particular the identity of
the various parties, ownership and exercise of copyright, the
exploitation terms in the contract, the duration of the licence
and its exclusive or non-exclusive character. Commentators
considered that financing should be provided at a European
level or alternatively by a combination of private and public
funding. Other commentators expressed concern either about
the costs of such a scheme, or the possible disadvantages if the
information was not accurate or up to date.

The Commission notes that there is considerable support
for the creation of public registers of films in Member
States based on the argument that such a registration
scheme would improve the circulation of films by
assuring that the information needed is readily available,
although a number of issues remain to be clarified. The
Commission therefore intends to carry out a stocktaking
exercise in respect of the current situation within the
Member States. This will be carried out by means of an
inquiry addressed to the national authorities later on this
year. It will aim to evaluate the role played by legislative
and other measures and to further analyse the conditions
that should apply.

3.3. Right-holders database

The possibility of creating a new database enabling the identi-
fication of �rights� or �licensing� agreements across the European
Union was put forward. There was disagreement as to whether
information on rights and licensing agreements was difficult to
obtain. The availability of this information could have a
positive effect on the circulation of films. It should be noted
that the Commission is analysing the issue of management of
rights, as a follow-up to its 1995 Green Paper on copyright and
related rights in the information society (20).

Opinions were divided as to whether there was a lack of
transparency regarding this information. The majority stated
that sufficient transparency is ensured by producers and
collecting societies. It was suggested that there was work to
be done in the standardised codification of rights in order that
rights may be consistently represented and relevant
information exchanged in a legally reliable way. A potential
benefit of such a database could be to help producers and
distributors to find partners in other European countries.

A large number of commentators asserted that such a database
would not seem necessary to improve the circulation of audio-
visual works: the view was expressed that such a database
might be very slow, costly, cumbersome and unable to keep
pace with constant, very rapid changes in property. This would
not correspond to the flexibility needed for the efficient exploi-

tation of audiovisual works. Consequences of any mistaken or
obsolete information could be considerable. The formalities
might be unmanageable and the delays in registering valid
rights and the related contracts could be a hindrance to
freedom of movement in a very brisk market. There might
even be a danger that defrauders could obtain validation for
misappropriated rights to the detriment of the entitled parties.
Concern was also expressed that the creation of such a
database could interfere with the internationally well estab-
lished rule (see Article 5(2) Berne Convention) that the
enjoyment and the exercise of copyright and neighbouring
rights must not be subject to any formalities. Others main-
tained that major differences in the relevant contract law for
copyright seriously affect the competitiveness of audiovisual
producers of one country as compared to such producers in
another country and that such a database could play an
important role in the circulation of audiovisual works by
ensuring that it was possible to obtain information about
audiovisual works in other countries. The database could
facilitate identification of right-holders but negotiations
should still take place on a contractual basis.

The Commission has taken note of the views expressed in
the consultation and in particular the lack of support for
the creation of a right-holders database. It will continue to
examine the issue of management of rights, which it is
analysing as a follow-up to its 1995 Green Paper on
copyright and related rights in the information society,
with a view to evaluating the possible impact of the
existing differences in national law on the internal market.

3.4. The exploitation of rights

Copyright and neighbouring legislation vest rights in authors,
performers, phonogram producers, broadcasters and other
rightsholders to authorise or prohibit certain acts of exploi-
tation of their works or other subject matter. In general,
users acquire rights by direct individual contracts with the
rightsholders concerned or their representatives.

The issue of the exploitation of rights has been raised by
broadcasters who assert they have problems in exploiting
some of their productions stored in their archives, which
they would like to show again especially in the new online
environment. They claim it to be virtually impossible to
identify and to trace and negotiate with all individual
programme contributors or their heirs, particularly in the
case of old productions. They assert that these difficulties
prevent them from exploiting their archives today. Public
service broadcasters therefore asked for legislative action to
facilitate their situation. The cinemathŁques also stated that
they were unable to use a number of works and that the
public therefore lost access to its own audiovisual heritage.
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Producers and certain private broadcasters on the other hand,
felt that the matter had been settled in the context of the new
Copyright Directive (21) and should not be reopened in this
context.

A number of commentators considered that the creation of the
databases and registers referred to above could facilitate identi-
fication. It was also suggested that the matter should be
considered in the review of the Television Without Frontiers
(TVWF) Directive. However, it should be noted that this
directive does not cover copyright and related rights issues.

The Commission supports cooperation between all parties
in order to solve specific difficulties, which may exist in
certain situations. This cooperation should in the first
place aim to set up an inventory of works for which
problems relating to the identification of rightsholders
could exist.

4. E-CINEMA

The issue of e-cinema has been raised because of the new
pan-European distribution possibilities that are being created
by digital technologies. These technologies can also enable
the development of local multipurpose centres in less densely
populated areas (22). The term e-cinema is used to signify elec-
tronic delivery to a cinema screen. The term d-cinema has also
been used by the industry, signifying that the final image is
either the result of an end-to-end digital chain or the digital
projection of material originated on film and transferred to
digital medium. The impact on the cost/benefit analysis for
film distributors and cinema owners was also raised.

There was widespread support from commentators for an
industry-led approach to the standardisation of e-cinema. Inter-
vention by national authorities or the European Union was not
felt to be necessary. A number of contributions referred to the
European Digital Film Forum, recently established in
Stockholm, at the initiative of the Swedish Presidency, as the
appropriate body to take forward actions, and called for
support of its objectives and projects.

There were calls for the Commission to support the devel-
opment of e-cinema through the MEDIA Plus programme
and to open its �multiannual framework programme
2002-2006 for research, technological development and
demonstration activities aimed at contributing towards the

creation of the European research area’ (the sixth framework
programme) to the European industries committed to
developing a high standard for electronic cinema distribution.�

The pilot projects under the MEDIA programme are the way in
which Council Decisions 2000/821/EC and 2001/163/EC
ensure that the MEDIA Plus (23) and the MEDIA Training (24)
programmes respond to rapid technological change. This
reflects an expectation that the use of digital technologies
will make European audiovisual works more readily accessible
as a result of new ways of transporting audiovisual content and
thus more widely available outside their country of origin.
Competitiveness in a globalisation context will increasingly
depend on the use of new technologies in the development,
production and distribution stages.

However, the MEDIA programmes address themselves to the
audiovisual industry and not to the research community. The
Commission will ensure suitable and effective coordination
with the measures undertaken in the field of new technologies
and in particular, inter alia, with the sixth framework
programme, focusing on the needs and potential of SMEs
operating on the audiovisual market.

The Commission’s overall objective is to strengthen, through
the development and use of new technologies, the European
content industry, by improving the chances of such content
entering into production, by encouraging its transnational
distribution and by improving the potential of professionals
through appropriate continuous vocational training. The
target should be to develop globally recognised, open stan-
dardised e-cinema systems, through an industry-led process.
This could include the following elements: to develop suitable
algorithms for the compression of film quality digital content
to be exhibited; to develop technologies capable of projecting
such content; to develop methods of protecting the use of
content through encryption; to develop methods which will
allow the billing of content consumed over a network; to
develop methods for the digitisation, enhancement, restoration
and conservation of content.

The Commission considers that e-cinema offers important
new opportunities for increasing the circulation of
European audiovisual works. It considers that the
priority in this respect is the delivery to cinema, i.e.
business to business, although there may possibly be a
consumer phase at a later date. The Commission
welcomes the establishment of the European Digital
Cinema Forum. It supports the objectives of this forum
to establish European user requirements for all parts of
the digital/electronic chain, and to facilitate the devel-
opment of worldwide standards for e-cinema in a timely
manner.
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5. TAX ISSUES

Certain questions arise concerning the differences that exist
between various types of cultural �goods� within the Member
States and the effect of fiscal measures in force in the Member
States on the production and circulation of audiovisual works.
It was considered that national fiscal incentives could be an
important factor in the development of co-productions, as well
as the harmonisation of tax practices to avoid double liability.
Producers and directors felt that the Commission should ask all
Member States to facilitate the creation of specialised, national
or European, banks or venture capital funds with private
finances, and to encourage Member States that don’t have
them to introduce fiscal measures to encourage audiovisual
investment. A number of commentators referred to fiscal
measures (in particular �tax shelters�) that were being used to
finance non-European production. Cinema exhibitors
considered that the Commission should encourage Member
States to lower indirect taxes on cinema seats to the same
level as those imposed for other cultural products.

There was widespread agreement from the different players
concerned that reduced rates of VAT or a zero rate should
apply to audiovisual cultural products and services.
Accordingly, a number of commentators suggested that
Annex H of the Sixth VAT Directive (25) should be expanded
to cover either certain parts of the sector (video and online
services) or the entire sector. Certain national authorities,
however, questioned the need for European action although
others considered that this subject should be discussed at
European level.

The procedure laid down by the Directive is for the review to
be carried out on the basis of a report from the Commission.
On the basis of this report, the Council shall review the scope
of the reduced rates every two years. The Council, acting
unanimously on a proposal from the Commission, may
decide to alter the list of goods and services in Annex H.
The Commission laid down its policy for VAT in the communi-
cation of 7 June 2000 (26). In this communication, the
Commission stated that it would look at the harmonisation
of rates and assess the impact of their structure on the func-
tioning of the single market. Guidelines will be established on
the basis of this analysis once the evaluation of the current
pilot project for labour-intensive services (27) (for which a
reduced rate may be applied until December 2002) has been
completed. Particular attention will be paid to the use of
reduced VAT rates in the context of the Community’s priorities
in this sector.

The Commission notes the views expressed about
taxation for cultural goods and services, and in particular
the request to enable those Member States who wish to
do so to apply a reduced rate of VAT to all cultural goods
and services without discriminating between different
forms of distribution. The Commission will consider
whether to respond to this request in the context of the
review of Annex H of the Sixth VAT Directive, which will
take place after 2002. The Commission would draw
attention to the existing possibility for Member States
to apply a reduced rate to cinema admissions.

6. RATING

There are two interlinked issues concerning the differences in
ratings given to audiovisual works within Member States for
different means of distribution and between Member States for
the same means of distribution. Audiovisual works are
generally subject to rating of their content, indicating for
which age ranges they are considered suitable.

On the issue of differences between the Member States, a
certain number of commentators (notably national authorities)
considered that differences were the result of cultural
differences and did not affect circulation significantly and
therefore should be dealt with at a national level. Others
were in favour of action to address this issue, even though
they acknowledged that harmonising rating systems for audio-
visual works across Europe could be difficult because of
varying cultural traditions and sensitivities. There was
support for increased cooperation between the competent
authorities and the rating bodies to reduce the disparities
from one Member State to another and from one medium to
another, and to develop mutual recognition. Certain
commentators considered that the role of national and
European public authorities could be to support cooperation
between relevant authorities possibly with the development at
the European level of common descriptive criteria.

In respect of the differences between different means of
distributions many commentators thought that content
should be treated in the same way through the different
distribution outlets. There were requests for harmonised
standards, as this would facilitate the circulation of European
works. It was argued that judgements about the suitability of
material should be made on a more consistent and coherent
basis across the media, according to a set of statutory
objectives and principles for content regulation. The solution
could be to set up a uniform European rating standard across
audiovisual media, which would benefit consumers and
suppliers and therefore positively affect production and circu-
lation of European audiovisual works.
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In its report on the recommendation on the protection of
minors and human dignity (28), the Commission has stressed
the need to have a coherent approach across all media. The
Commission intends to continue this work and to evaluate
which systems could be put in place, which would address
this problem, whilst taking account of the cultural differences
existing between the Member States. The Commission
recognises the important cultural aspects of ratings, to be
decided in accordance with the principles of subsidiarity and
governance as set out in its recent White Paper (29), but
considers that further analysis should be carried out of the
role played by self-regulatory schemes such as NICAM in the
Netherlands.

The Commission will encourage exchanges of experience
in respect of ratings (to include self-regulation) with a
view to increasing cooperation on this issue. In this
respect, the Commission intends to launch a Study on
the rating of films, for cinema, television, DVD and
videocassette in the EEA. The study will evaluate the
reasons for, and the impact of differences between the
different national laws or self-regulatory measures for
rating of films on their subsequent marketing. It also
will analyse whether such differences in rating create
potential confusion amongst the persons responsible for
minors.

7. OTHER MEASURES TO IMPROVE THE CIRCULATION OF
FILMS

A number of different ideas to increase the production and
circulation of European audiovisual works were put forward,
notably a number of commentators considered that the
Commission should encourage the funding of the production
sector and/or encourage Member States or other institutions to
do so. It should be noted that the Commission, together with
the European Investment Bank (EIB) and the European
Investment Fund (EIF) launched the �i2i-audiovisual initiative�,
which supplements the MEDIA Plus programme for
2001-2005 and focuses on both industrial goals of competi-
tiveness together with the promotion of cultural diversity
inherent in the promotion of the development of European
audiovisual content. The Commission will continue to
examine all appropriate financial measures to improve the
production and circulation of European audiovisual works.

In this respect, the Commission highlights the positive
approach taken in the recent communication adopted on
State aid and risk capital (30), which it will apply for the next
five years. This text is in line with the commitment to risk
capital set out as a wider Community objective at the Lisbon
European Council, and with the Commission’s general policy of
promoting risk capital in the Community (31). The Commission

has approved a number of schemes launched by the Member
States to create such funds. Encouraging exchanges of
information and �best practice� between the Member States
and the Commission to identify the best means by which the
various Member States could help the cinema sector, and to
consider opportunities to develop them in every Member State.
In this regard it could be useful to create transnational
networks of European professionals in the film industry.
Others identified a need for the Commission to define broad
principles for the Member States and to address key issues such
as the need for national approaches to avoid inhibiting trans-
frontier production or circulation.

It was suggested that the European Commission should use its
e-Learning initiative that seeks to mobilise the educational and
cultural communities, in order to speed up changes in the
education systems to introduce the knowledge of classic
European films to Europe’s young citizens.

Finally, there was support for the creation of a European Union
TV channel to broadcast �European films�.

The Commission considers that the exchange of
information and best practice is extremely important in
the sector. The audiovisual production industry is
extremely complex, and faces a number of both tech-
nological and market challenges. The Commission
intends to create a group of experts to discuss these
issues and provide an input for the Commission for the
elaboration of policy in this area. This group should gather
together multidisciplinary expertise. Its objective should
be to provide information and ideas on the technological
and market developments in the audiovisual production
sector. It should not represent Member States as such
but gather the experience and knowledge in all Member
States.

The Commission will examine which action could be
taken in the context of its e-Learning initiative to
develop image education and the knowledge of
European films to Europe’s young citizens.

The Commission also intends to launch a study on the
identification and evaluation of financial flows within
the European cinema industry, based on the analysis of
the financial records of a selected number of films
marketed between 1996 and 2000. This study will
identify and evaluate the key factors determining the
economic characteristics of the cinema industry. In
particular, it will analyse the different project phases of
pre-production, development, production, post-
production, promotion, distribution and import and
export. A description of the impact that possible
relations between specific investors and amount of
revenues may have had on the film performances will
also be carried out.
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8. QUESTIONS TO BE CONSIDERED IN THE 2002 REVIEW (32)
OF THE TELEVISION WITHOUT FRONTIERS DIRECTIVE

8.1. Definitions

The definition of a European work: Different definitions of a
European work exist at international, Community and national
levels. The main issues identified were whether there is a need
for an agreed definition at European level, what the level of
detail of that definition should be, and whether it should be
binding for the various uses envisaged. At Member State level a
number of different definitions exist for �European works�. It
has been argued that the differences could create barriers to the
circulation of European productions. These definitions have
been adopted at Member State level both to implement the
provisions of the TVWF Directive and for the application of
national support schemes for audiovisual works.

There was widespread recognition that the issue of �definitions�
was important for all types of production. Many commentators
stressed the need for such definitions to take account of the
relevant context, notably support schemes, co-productions etc.
and highlighted the links with the review of the TVWF
Directive in 2002. Some felt that certain political objectives
would benefit from a harmonised definition or, as an alter-
native, from coordination or mutual recognition of Member
State definitions; this could simplify the creation of European
co-productions and the combination of different (national or
European) support schemes.

A number of commentators (including broadcasters and
national authorities) felt that the differences in definition
identified did not create difficulties for transfrontier production.
Others (notably, film and television producers) considered that
the existence of different definitions, as well as the different
national interpretation of these definitions, hampers any
attempt to clearly assess the economic development of the
European production industry as a whole. Opinions were
also divided as to whether a more detailed definition should
be provided in Community law, with some asserting that this
was not necessary whilst others called for harmonisation.

In respect of the criteria that should be adopted a number of
different views were expressed. Views were divided between the
merits of the widest possible definition or a stricter approach,
and of cultural or economic criteria. Certain criteria such as
the control of rights were the subject of disagreement. Other
commentators put forward criteria such as the use of a
labour-based definition, or �cultural� elements.

The definition of an independent producer: A number of
different definitions of an �independent producer� and �inde-
pendent production� exist across Europe. Many Member
States use the notion of independent producer to delimit the

beneficiaries of national State aid schemes. The issues of the
meaning of �independence� and the criteria to establish whether
a producer is independent were raised.

There was broad agreement that it was necessary to clarify the
underlying policy objectives, in particular in the light of new
industry structures. Certain commentators noted a potential
tension between the objectives of increasing European competi-
tiveness and that of promoting cultural diversity within Europe.
The latter goal would appear to be in line with the original
aims of the TVWF Directive to stimulate the creation of new
sources of TV production, notably by favouring the creation of
SMEs, which will compete with the existing established
producers. It would imply focusing the protection offered by
the current system on SMEs, rather than extending it to larger
groups linked to broadcasters. In this respect, it was also noted
that the distinction between producers and broadcasters is not
as clear as it used to be, as they frequently form part of
vertically integrated groups and the relationship is therefore
increasingly complex. Any definition should therefore include
links with interests in different parts of the audiovisual value
chain. There was a certain amount of support for a European
definition, which could ensure that Member States used the
same interpretation. The general opinion was that the issue
should be considered in the review of the TVWF Directive.

The distinction between the notions of independent producer
and independent production was highlighted by producers and
directors. The important contribution of independent
producers was stressed by a large number of commentators,
in particular in view of the need to promote cultural diversity.
In respect of possible criteria that could be used a number of
commentators considered that the starting point should be the
relevant recital in the TVWF Directive (Recital 31).

There was disagreement notably between broadcasters and
producers as to whether the criteria should include a limitation
on the duration of the transfer of rights from producers to
broadcasters. Broadcasters considered that any intervention at
the European level to introduce a time or other limit on rights
ownership by broadcasters would be unjustified and contrary
to the objectives of European audiovisual policy, as well as
having an adverse effect on competition. Producers considered
that the re-transfer of traditional rights back to the producer
and the fair negotiation of new media rights can only benefit
the circulation of audiovisual works, and increase the quantity
and quality of European content available to new delivery
platforms.

Key criteria put forward included the free choice of facilities,
free choice of international distribution, majority participation
link, company ownership and shareholdings. Others suggested
that any definition should focus on the notion of �inde-
pendence� to retain the distinction between broadcasters and
producers. A number of broadcasters (public service and
commercial) considered that the current definition of �inde-
pendence from a broadcaster� should be altered to reflect devel-
opments in the sector, notably the increasing concentration and
creation of media conglomerates and the presence of other
platforms linked back to broadcasters.
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In respect of the use of this definition for the application of
Community competition rules it was suggested that
consideration should be given to the question of independent
production when looking at mergers and joint ventures to
ensure that the sector (composed mainly of SMEs) would not
be adversely affected. This should include, in particular, control
of production, access to distribution channels, and the
retention of rights for independents in respect of catalogues.

The Commission considers that the debate launched in
this context will provide useful input to the studies that
have been launched in preparation of the review of the
TVWF Directive in 2002, and intends to take this issue
forward in that context. It notes that the review should
pay particular attention to the objectives to be achieved,
notably in respect of the need to promote cultural
diversity and the role played by the definition in that
respect as well as to the wide range of possible criteria
to be evaluated.

8.2. Questions on media chronology and online rights

This issue concerns the chronology of windows for the
economic exploitation of films in Member States of the
European Union, which is based on agreements between the
relevant economic actors (33). An obligation exists in
Community law for Member States to ensure that broadcasters
under their jurisdiction do not broadcast cinematographic
works outside periods agreed with the right-holders (34).

There was widespread agreement from commentators that this
was sufficient and that provided that the principle of media
chronology was guaranteed at the European level, deadlines for
film exploitation should be left to contractual arrangements
between the parties involved. Certain commentators felt that
to harmonise practices would be counterproductive. Others
spoke up in favour of self-regulation.

The new issues in terms of defining on-line and new media
rights created by the distribution of European production
on-line were highlighted and comments on the implications
for different actors in the value chain (bundling of rights etc)
were requested. Broadcasters and producers disagreed as to the
need to categorise rights, with producers considering that there
was a need to categorise and to define the different groups of
rights.

In general, producers considered that broadcasters already
acquired new media rights at no additional cost, since these
rights were not clearly defined in the contract and negotiated
separately. Broadcasters agreed that negotiations for rights must
recognise the range of platforms over which there is potential
for exploitation, and make clear arrangements either to include
or exclude those additional rights in any agreement, subject to
fair payment (current practice). In addition, they considered

that intervention would curtail commercial freedom for both
parties.

The Commission considers that the consultation has
confirmed that the current position under Community
law remains the best solution, permitting a flexible
approach to the use of rights for different media
windows. It notes the concerns expressed by producers
in terms of bundling of rights and intends to consider this
question insofar as it is linked to the definition of an
independent producer in the context of the review of
the TVWF Directive in 2002.

9. NEXT STEPS

The fundamental principles, which are at the heart of the
Community’s audiovisual policy, remain fully valid. The
Community will develop this policy on the basis of existing
regulatory instruments and support mechanisms, but also
explore the possibility of using new instruments or initiatives
to achieve these objectives. Technological and market devel-
opments must be seen in the light of the need to reinforce
Europe’s cultural and linguistic diversity and preserve our
audiovisual heritage. In this respect, the Commission has
identified a certain number of initiatives that could be taken
to promote the circulation of works and will therefore launch
the following actions:

Timetable for action

Subject Action Completion date

Ratings Independent study on
the evaluation of rating
practices

2002

Other issues Creation of a cinema
experts group

2002

Other issues Independent study on
financial flows within
the European cinema
industry

2002

Protection of heritage
and exploitation of
audiovisual works

Stocktaking, before
launch of initiative

Mid-2002

Definitions of a
European work and an
independent producer

Review of the Television
Without Frontiers
Directive

End of 2002

Tax issues Review of Sixth VAT
Directive

After 2002

e-Cinema Inclusion in MEDIA
Plus and sixth
framework programme

2002-2006
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I

(Information)

COMMISSION

Communication from the Commission to the Council, the European Parliament, the European
Economic and Social Committee and the Committee of the Regions on the follow-up to the
Commission communication on certain legal aspects relating to cinematographic and other audio-
visual works (Cinema communication) of 26 September 2001 (published in OJ C 43 on 16.2.2002)

(2004/C 123/01)

(Text with EEA relevance)

(COM(2004) 171 final)

1. INTRODUCTION

1. The Communication from the Commission to the Council, the European Parliament, the Economic
and Social Committee and the Committee of the Regions on certain legal aspects relating to cinemato-
graphic and other audiovisual works (1) (hereinafter referred to as ‘the Communication’) tackled, among
others, two issues that are of vital importance for the cinematographic industry: State aid to cinema and
protection of heritage.

2. The present Communication is the follow-up to that Communication. In the field of State aid, the
Commission intends to provide legal security to the sector, by clearly stating the rules to be applied until
30 June 2007. In relation to film heritage, the Commission proposes adopting a Recommendation of the
European Parliament and of the Council on film heritage and the competitiveness of related industrial
activities.

2. THE GENERAL APPROACH OF THE COMMISSION WITH REGARD TO STATE AIDS TO CINEMA
SECTOR

1. The criteria used by the European Commission to assess the compatibility with the EC Treaty of aid
schemes for cinema and TV production were clarified in chapter 2 of the Communication. This Communi-
cation contains the general approach of the Commission with regard to State aid to the cinema and TV
production sector.

2. These criteria are two-fold:

(a) Respect of the general legality criterion;

(b) Specific compatibility criteria for State aid to cinema and TV programme production.
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3. The Communication stated that the specific compatibility criteria would remain valid until June
2004. Member States' aid schemes for cinema and TV production are currently authorised by the Commis-
sion until the same deadline.

4. The Commission organised a broad consultation exercise on the possible adjustment of the specific
compatibility criteria with Member States, accession countries and professionals, within the framework of
the Cinema Expert Groups, which met on 9 and 19 January 2004 in Brussels. Member States and profes-
sionals unanimously expressed their satisfaction with the criteria set out in the Communication and did
not raise any concern regarding their impact on competition.

5. In their view, the cinema sector in Europe is under pressure and therefore aid is needed to support it.
They fear that a modification of the existing rules could threaten the stability of the sector and therefore
they pleaded to maintain the set of rules as it now stands.

6. The Commission's main concerns are not related to the volume of the aid, which, being aimed at
supporting culture is compatible with the Treaty. However, the Commission recalled its worries over
certain territoriality requirements, i.e. the ‘territorialization’ clauses of certain aid schemes. Such territoriali-
zation clauses impose on producers an obligation to spend a certain amount of the film budget in a par-
ticular Member State as an eligibility condition for receiving the full aid amount. Territorialization clauses
may constitute a barrier to the free circulation of workers, goods and services across the EC. They may,
therefore, fragment the internal market and hinder its development. However, the Commission considers
that these clauses may be justified under certain circumstances and within the limits set in the Communica-
tion in order to ensure the continued presence of human skills and technical expertise required for cultural
creation. Of course, this Communication is without prejudice to the Commission's obligations under the
Treaty to deal with complaints relating to possible breaches of other Treaty rules than the State aid provi-
sions.

7. The Commission has therefore carefully considered the arguments put forward by the national autho-
rities and the professionals of the cinematographic sector. It accepts that the sector of film production is
under pressure. It is therefore willing to consider, at the latest at the time of the next review of the
Communication, higher aid amounts being made available provided that the aid schemes comply with the
conditions of general legality under the Treaty and, in particular, that barriers to the free circulation of
workers, goods and services across the EC in this sector are reduced.

8. In advance of the next review of the Communication, the Commission intends, in addition to further
analysing the arguments of the sector, to carry out an extensive study on the effects of the existing State
aid systems. The study should examine in particular the economic and cultural impact of the territorializa-
tion requirements imposed by Member States, in particular taking into account their impact on co-produc-
tions.

9. In the light of the above, the Commission extends the validity of the specific compatibility criteria for
aid to cinema and TV programme production, as set out in the Communication, until 30 June 2007.

3. PROTECTION OF FILM HERITAGE

1. The Cinema Communication examined the legal deposit of audiovisual works at national or regional
level as one of the possible ways of conserving and safeguarding the European audiovisual heritage and
launched a stocktaking exercise of the situation regarding the deposit of cinematographic works in the
Member States, accession countries and EFTA countries. All Member States already have systems in place
for collecting and preserving cinematographic works forming part of their audiovisual heritage. Four-fifths
of these systems are based on a legal or contractual obligation to deposit all films, or at least those films
that have received public support.
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2. Cinematography is an art form contained on a fragile medium, which therefore requires positive
action from the public authorities to ensure its preservation. Cinematographic works are an essential
component of our cultural heritage and therefore merit full protection. In addition to their cultural value,
cinematographic works are a source of historical information about European society. They are a compre-
hensive witness to history of the richness of Europe's cultural identities and the diversity of its people.
Cinematographic images are a crucial element for learning about the past and for civic reflection upon our
civilisation. In order to ensure that the European film heritage is passed down to future generations, it has
to be systematically collected, catalogued, preserved and restored. In addition, European film heritage
should be made accessible for educational, academic, research and cultural purposes, without prejudice to
copyright and related rights.

3. There have been a number of EU and international actions aimed at protecting film heritage. At EU
level, the following should be mentioned:

— The Council Resolution of 26 June 2000 (2) on the conservation and enhancement of European cinema
heritage calls on Member States to cooperate in the restoration and conservation of cinema heritage,
including through recourse to digital technologies, to exchange good practice in this sector, to encou-
rage progressive networking of European archival data and to consider the possible use of these collec-
tions for educational purposes.

— European Parliament Report on the Commission Communication on cinema of 7 June 2002 (3), in
which the European Parliament underlined the importance of safeguarding the cinematographic heri-
tage.

— The Council Resolution of 24 November 2003 on the deposit of cinematographic works in the Euro-
pean Union (4) invited Member States to put in place an efficient system of deposit and preservation of
the cinematographic works forming part of their audiovisual heritage in their national archives, film
institutes or similar institutions, if such systems do not yet exist.

4. At international level, The European Convention for the protection of the Audiovisual Heritage (5)
was open for signature on 8 November 2001. It provides that each Party has to introduce the obligation to
deposit moving image material forming part of its audiovisual heritage and having been produced or co-
produced in the territory of the Party concerned.

5. The transfer of the possession of cinematographic works to archiving bodies does not imply transfer-
ring copyright and related rights to them. Nevertheless, Directive 2001/29/EC of the European Parliament
and of the Council of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights
in the information society (6) stipulates that Member States may provide for an exception or limitation in
respect of specific acts of reproduction made by publicly accessible libraries or by archives which are not
for direct or indirect economic or commercial advantage.

6. Finally, the cinematographic industry in Europe has great potential for creating employment and
contributing to economic growth. This refers not only to the production and showing of films, but also to
the collection, cataloguing, preservation and restoration of cinematographic works. The conditions for the
competitiveness of these industrial activities related to film heritage need to be improved, especially as
regards better use of technological developments, such as digitisation.

7. In the light of the above, the Commission proposes adopting a Recommendation of the European
Parliament and of the Council on film heritage and the competitiveness of related industrial activities.
Member States, accession countries and professionals have been consulted on the draft proposal, within the
framework of the Cinema Expert Groups, which met on 9 and 19 January 2004 in Brussels.

30.4.2004 C 123/3Official Journal of the European UnionEN

(2) OJ C 193, 11.7.2000.
(3) PE 312.517, not yet published in the Official Journal.
(4) Council Press Release 1457/03, OJ C 295/5, 5.12.2003.
(5) http://conventions.coe.int, Council of Europe, ETS No 183.
(6) OJ L 167, 22.6.2001.

F.1.2



Commission communication concerning the prolongation of the application of the Communication
on the follow-up to the Commission communication on certain legal aspects relating to cinemato-

graphic and other audiovisual works (cinema communication) of 26 September 2001

(Text with EEA relevance)

(2007/C 134/03)

Point 2.5 of the Communication from the Commission to the Council, the European Parliament, the
Economic and Social Committee and the Committee of the Regions on certain legal aspects relating to cine-
matographic and other audiovisual works (1) states that ‘The specific compatibility criteria for aid to cinema
and TV programme production, set out above, will remain valid until June 2004, the time limit set in the
decisions adopted so far’. In 2004 the Commission extended the validity of the specific compatibility criteria
for aid to cinema and TV programme production until 30 June 2007 (2).

The Commission announced that ‘In advance of the next review of the Communication, the Commission
intends, in addition to further analysing the arguments of the sector, to carry out an extensive study on the
effects of the existing State aid systems. The study should examine in particular the economic and cultural
impact of the territorialisation requirements imposed by Member States, in particular taking into account
their impact on co-productions’.

The study was launched on 24 August 2006 (3). The results of the study will be an essential input for taking
a decision about the future compatibility criteria.

In order to allow time for completion of the study and the subsequent review of the Communication, the
Commission has decided to continue to apply the current criteria until such time as new rules on State aid
to cinematographic and other audiovisual works come into effect, or, at the latest, until 31 December 2009.

16.6.2007 C 134/5Official Journal of the European UnionEN

(1) OJ C 43, 16.2.2002, p. 6.
(2) Communication from the Commission to the Council, the European Parliament, the Economic and Social Committee and

the Committee of the Regions on the follow-up of the Commission communication on certain legal aspects relating to
cinematographic and other audiovisual works of 26 September 2001 OJ C 123, 30.4.2004, p. 1.

(3) OJ S 173, 12.9.2006, reference 2006/S 173-183834.
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(Information)

INFORMATION FROM EUROPEAN UNION INSTITUTIONS AND BODIES

COMMISSION

Communication from the Commission concerning the State aid assessment criteria of the
Commission communication on certain legal aspects relating to cinematographic and other

audiovisual works (Cinema Communication) of 26 September 2001

(Text with EEA relevance)

(2009/C 31/01)

As announced in its 2004 (1) and 2007 (2) Communications extending the validity of the State aid assess-
ment criteria of the 2001 Cinema Communication (3), the Commission has carried out an extensive study
into the economic and cultural impact of territorial spending obligations imposed in film support schemes.
The study was launched on 24 August 2006 (4) and a stakeholders' workshop was held in Brussels on 6 July
2007. The results of the study were published on 22 May 2008 (5).

The final report of the study was not conclusive about the economic or cultural impact of territorial
spending obligations in film support schemes, one way or the other. Therefore, the results underline the
need for further reflection before proposing a modification of the existing State aid assessment criterion in
the 2001 Cinema Communication concerning territorial spending obligations, compatible with the funda-
mental principles of the Treaty.

In the Commission's view, the current State aid assessment criteria can continue for the time being to
promote cultural creation and will ensure that the aid granted to film and audiovisual production does not
affect competition and trading conditions to an extent contrary to the common interest. However, a number
of different trends have emerged since the 2001 Cinema Communication which will require some refine-
ment of these criteria in due course.

These trends include support for aspects other than film and TV production (such as film distribution and
digital projection), more regional film support schemes, as well as competition among some Member States
to use State aid to attract inward investment from large-scale, mainly US, film production companies. These
are complex issues which will require reflection with the Member States and national and regional film
support bodies to develop appropriate criteria.

Consequently, the Commission has decided to continue to apply the current criteria until such time as new
rules on State aid to cinematographic and other audiovisual works come into effect, or, at the latest, until
31 December 2012.

7.2.2009 C 31/1Official Journal of the European UnionEN
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(4) OJ S 173, 12.9.2006, reference 2006/S 173-183834.
(5) http://ec.europa.eu/avpolicy/info_centre/library/studies/index_en.htm#finalised
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Communication from the Commission on the application of State aid rules to public service
broadcasting

(2001/C 320/04)

(Text with EEA relevance)

1. INTRODUCTION AND SCOPE OF THE COMMUNICATION

1. Over the last two decades, broadcasting has undergone
important changes. The abolition of monopolies, the
emergence of new players and rapid technological devel-
opments have fundamentally altered the competitive
environment. Television broadcasting was traditionally a
reserved activity. Since its inception, it has mostly been
provided by public undertakings under a monopoly
regime, mainly as a consequence of the limited availability
of broadcasting frequencies and the high barriers to entry.

2. In the 1970s, however, economic and technological devel-
opments made it increasingly possible for Member States
to allow other operators to broadcast. Member States have
therefore decided to introduce competition in the market.
This has led to a wider choice for consumers, as many
additional channels and new services became available; it
has also favoured the emergence and growth of strong
European operators, the development of new technologies,
and a larger degree of pluralism in the sector. Whilst
opening the market to competition, Member States
considered that public service broadcasting ought to be
maintained, as a way to ensure the coverage of a
number of areas and the satisfaction of needs that
private operators would not necessarily fulfil to the
optimal extent.

3. The increased competition, together with the presence of
State-funded operators, has also led to growing concerns
for a level playing field, which have been brought to the
Commission’s attention by private operators. The vast
majority of the complaints allege infringements of
Article 87 of the EC Treaty in relation to the public
funding schemes established in favour of public service
broadcasters.

4. This Communication sets out the principles to be followed
by the Commission in the application of Articles 87 and
86(2), of the EC Treaty to State funding of public service
broadcasting. This will make the Commission’s policy in
this area as transparent as possible.

2. THE ROLE OF PUBLIC SERVICE BROADCASTING

5. As stated by the recent Commission communication on
services of general interest in Europe: �The broadcast media
play a central role in the functioning of modern democratic
societies, in particular in the development and transmission of
social values. Therefore, the broadcasting sector has, since its
inception, been subject to specific regulation in the general
interest. This regulation has been based on common values,

such as freedom of expression and the right of reply, pluralism,
protection of copyright, promotion of cultural and linguistic
diversity, protection of minors and of human dignity,
consumer protection� (1).

6. Public service broadcasting, although having a clear
economic relevance, is not comparable to a public
service in any other economic sector. There is no other
service that at the same time has access to such a wide
sector of the population, provides it with so much
information and content, and by doing so conveys and
influences both individual and public opinion.

7. As stated by the high-level group on audiovisual policy
chaired then by Commissioner Oreja, public service broad-
casting �has an important role to play in promoting cultural
diversity in each country, in providing educational programming,
in objectively informing public opinion, in guaranteeing
pluralism and in supplying, democratically and free-of-charge,
quality entertainment� (2).

8. Furthermore, broadcasting is generally perceived as a very
reliable source of information and represents, for a not
inconsiderable proportion of the population, the main
source of information. It thus enriches public debate and
ultimately ensures that all citizens participate to a fair
degree in public life.

9. The role of the public service (3) in general is recognised
by the Treaty. The key provision in this respect is Article
86(2), which reads as follows:

�Undertakings entrusted with the operation of services of general
economic interest or having the character of a revenue-producing
monopoly shall be subject to the rules contained in this Treaty,
in particular to the rules on competition, in so far as the
application of such rules does not obstruct the performance, in
law or in fact, of the particular tasks assigned to them. The
development of trade must not be affected to such an extent as
would be contrary to the interests of the Community�.

EN15.11.2001 Official Journal of the European Communities C 320/5

(1) COM(2000) 580 final, p. 35.
(2) �The digital age European audiovisual policy. Report from the

high-level group on audiovisual policy�, 1998.
(3) For the purpose of the present communication, and in accordance

with Article 16 of the EC Treaty and the declaration (No 13)
annexed to the final act of Amsterdam, the term �public service�
as of the Protocol on the system of public broadcasting in the
Member States has to be intended as referring to the term
�service of general economic interest� used in Article 86(2).

F.2.1



10. This provision is confirmed by Article 16 of the EC Treaty,
concerning services of general economic interest, which
was introduced by the Amsterdam Treaty and entered
into force on 1 May 1999 � Article 16 states:

�Without prejudice to Articles 73, 86 and 87, and given the
place occupied by services of general economic interest in the
shared values of the Union as well as their role in promoting
social and territorial cohesion, the Community and the Member
States, each within their respective powers and within the scope
of application of this Treaty, shall take care that such services
operate on the basis of principles and conditions which enable
them to fulfil their missions�.

11. The interpretation of these principles in the light of the
particular nature of the broadcasting sector is outlined in
the interpretative protocol on the system of public broad-
casting in the Member States, annexed to the EC Treaty,
(hereinafter referred to as �the Protocol�), which, after
considering �that the system of public broadcasting in the
Member States is directly related to the democratic, social and
cultural needs of each society and to the need to preserve media
pluralism�, states that:

�The provisions of the Treaty establishing the European
Community shall be without prejudice to the competence of
Member States to provide for the funding of public service
broadcasting insofar as such funding is granted to broadcasting
organisations for the fulfilment of the public service remit as
conferred, defined and organised by each Member State, and
insofar as such funding does not affect trading conditions and
competition in the Community to an extent which would be
contrary to the common interest, while the realisation of the
remit of that public service shall be taken into account�.

12. The importance of public service broadcasting for social,
democratic and cultural life in the Union was also reaf-
firmed in the Resolution of the Council and of the
Representatives of the Governments of the Member
States, Meeting within the Council of 25 January 1999
concerning public service broadcasting, (hereinafter
referred to as �the Resolution�). As underlined by the
Resolution: �Broad public access, without discrimination and
on the basis of equal opportunities, to various channels and
services is a necessary precondition for fulfilling the special obli-
gation of public service broadcasting�. Moreover, public service
broadcasting needs to �benefit from technological progress�,
bring �the public the benefits of the new audiovisual and
information services and the new technologies� and to
undertake �the development and diversification of activities in
the digital age�. Finally, �public service broadcasting must be
able to continue to provide a wide range of programming in
accordance with its remit as defined by the Member States in
order to address society as a whole; in this context it is
legitimate for public service broadcasting to seek to reach wide
audiences� (4).

13. Given these characteristics, which are peculiar to the
broadcasting sector, a public service mandate
encompassing �a wide range of programming in accordance

with its remit�, as stated by the Resolution, can in principle be
considered as legitimate, as aiming at a balanced and
varied programming, capable of preserving a certain
level of audience for public broadcasters and, thus, of
ensuring the accomplishment of the mandate, i.e. the
fulfilment of the democratic, social and cultural needs of
the society and the guaranteeing of pluralism.

14. It should be noted that commercial broadcasters, of whom
a number are subject to public service requirements, also
play a role in achieving the objectives of the Protocol to
the extent that they contribute to pluralism, enrich
cultural and political debate and widen the choice of
programmes.

3. THE LEGAL CONTEXT

15. The application of State aid rules to public service broad-
casting has to take into account a wide number of
different elements. The EC Treaty includes Articles 87
and 88 on State aid and Article 86(2) on the application
of the rules of the Treaty and the competition rules, in
particular, to services of general economic interest.
Whereas the Treaty of Amsterdam introduced a specific
provision (Article 16) on services of general economic
interest and an interpretative protocol on the system of
public service broadcasting, the Treaty of Maastricht had
already introduced an article which defines the role of the
Community in the field of culture (Article 151) and a
possible compatibility clause for State aid aimed at
promoting culture (Article 87(3)(d)). The European
Parliament and the Council have adopted Directive
89/552/EEC of 3 October 1989 on the coordination of
certain provisions laid down by law, regulation or admin-
istrative action in Member States concerning the pursuit of
television broadcasting activities (5). The Commission has
adopted Directive 80/723/EEC of 25 June 1980 on the
transparency of financial relations between Member
States and public undertakings as well as on financial
transparency within certain undertakings (6). These rules
are interpreted by the Court of Justice and the Court of
First Instance. The Commission has also adopted the
communication mentioned in point 5 and adopted
several communications on the application of the State
aid rules.

4. APPLICABILITY OF ARTICLE 87(1)

4.1. The State aid character of State financing of public
service broadcasters

16. Article 87(1) states: �Save as otherwise provided in this Treaty,
any aid granted by a Member State or through State resources
in any form whatsoever which distorts or threatens to distort
competition by favouring certain undertakings or the production
of certain goods shall, insofar as it affects trade between Member
States, be incompatible with the common market�.

ENC 320/6 Official Journal of the European Communities 15.11.2001

(4) OJ C 30, 5.2.1999, p. 1.

(5) OJ L 298, 17.10.1989, p. 23, as amended by Directive 97/36/EC (OJ
L 202, 30.7.1997, p. 60).

(6) OJ L 195, 29.7.1980, p. 35, as last amended by Directive
2000/52/EC (OJ L 193, 29.7.2000, p. 75).
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17. The effect of State intervention, not its purpose, is the
decisive element in any assessment of its State aid
content under Article 87(1). State financing of public
service broadcasters is normally to be regarded as State
aid, inasmuch as it meets the above criteria. Public service
broadcasters are normally financed out of the State budget
or through a levy on TV-set holders. In certain specific
circumstances, the State makes capital injections or debt
cancellations in favour of public service broadcasters.
These financial measures are normally attributable to the
public authorities and involve the transfer of State
resources. Moreover, and to the extent that such
measures fail to satisfy the market economy investor
test, in accordance with the �Application of Articles 92
and 93 of the EEC Treaty to public authorities�
holdings’ (7) and the Commission communication to the
Member States on the �Application of Articles 92 and 93
of the EEC Treaty and of Article 5 of Commission
Directive 80/723/EEC to public undertakings in the manu-
facturing sector� (8), they favour in most cases only certain
broadcasters and may thereby distort competition.
Naturally, the existence of State aid will have to be
assessed on a case by case basis, and depends also on
the specific nature of the funding (9).

18. As the Court of Justice has observed: �When aid granted by
the State or through State resources strengthens the position of
an undertaking compared with other undertakings competing in
intra-Community trade the latter must be regarded as affected by
that aid� (10). Thus, State financing of public service broad-
casters can generally be considered to affect trade between
Member States. This is clearly the position as regards the
acquisition and sale of programme rights, which often
takes place at an international level. Advertising, too, in
the case of public broadcasters who are allowed to sell
advertising space, has a cross-border effect, especially for
homogeneous linguistic areas across national boundaries.
Moreover, the ownership structure of commercial broad-
casters may extend to more than one Member State.

19. According to the case-law of the Court (11), any transfer of
State resources to a certain undertaking � also when
covering net costs of public service obligations � has
to be regarded as State aid (provided that all the
conditions for the application of Article 87(1) are fulfilled).

4.2. Nature of the aid: existing aid as opposed to new aid

20. The funding schemes currently in place in most of the
Member States were introduced a long time ago. As a
first step, therefore, the Commission must determine
whether these schemes may be regarded as �existing aid�
within the meaning of Article 88(1).

21. Existing aid is regulated by Article 88(1), which states that:
�The Commission shall, in cooperation with Member States, keep
under constant review all systems of aid existing in those States.
It shall propose to the latter any appropriate measures required
by the progressive development or by the functioning of the
common market�.

22. Pursuant to Article 1(b)(i) of Council Regulation (EC) No
659/1999 of 22 March 1999 laying down detailed rules
for the application of Article 93 of the EC Treaty (12),
existing aid includes �. . . all aid which existed prior to the
entry into force of the Treaty in the respective Member States,
that is to say, aid schemes and individual aid which were put
into effect before, and are still applicable after, the entry into
force of the Treaty�.

23. Pursuant to Article 1(b)(v), existing aid also includes �aid
which is deemed to be an existing aid because it can be estab-
lished that at the time it was put into effect it did not constitute
an aid, and subsequently became an aid due to the evolution of
the common market and without having been altered by the
Member State�.

24. In accordance with the case-law of the Court (13), the
Commission must verify whether or not the legal
framework under which the aid is granted has changed
since its introduction. The Commission must take into
account all the legal and economic elements related to
the broadcasting system of a given Member State.
Although the legal and economic elements relevant for
such an assessment present common features in all or
most Member States, the Commission believes that a
case by case approach is the most appropriate (14).

5. ASSESSMENT OF THE COMPATIBILITY OF STATE AID
UNDER ARTICLES 87(2) AND 87(3)

25. State aid to public broadcasters must be examined by the
Commission in order to determine whether or not it can
be found compatible with the common market. The
derogations listed in Article 87(2) and Article 87(3) can
be applied.
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(7) Bulletin EC 9-1984.
(8) OJ C 307, 13.11.1993, p. 3.
(9) Aid NN 88/98, �Financing of a 24-hour advertising-free news
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(13) Case C-44/93, Namur-Les Assurances du CrØdit SA v Office National
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26. In accordance with Article 151(4) of the Treaty, the
Community is to take cultural aspects into account in its
action under other provisions of the Treaty, in particular
in order to respect and to promote the diversity of its
cultures. Accordingly, Article 87(3)(d) of the Treaty
allows the Commission to regard aid to promote culture
as compatible with the common market where such aid
does not affect trading conditions and competition in the
Community to an extent that is contrary to the common
interest. It is the Commission’s task to decide on the actual
application of that provision in the same way as for the
other exemption clauses in Article 87(3). It should be
recalled that the provisions granting exemption from the
prohibition of State aid have to be applied strictly.
Therefore, the notion of �culture� within the meaning of
Article 87(3)(d) must be interpreted restrictively. As stated
by the Commission in its Kinderkanal and Phoenix decision,
the educational and democratic needs of a Member State
have to be regarded as distinct from the promotion of
culture (15). In this respect, it should be noted that the
Protocol distinguishes between the cultural, the social
and the democratic needs of each society. Education
may, of course, have a cultural aspect.

27. State aid to public service broadcasters often does not
differentiate between those three needs. Consequently,
unless a Member State provides for the separate definition
and the separate funding of State aid to promote culture
alone, such aid cannot generally be approved under
Article 87(3)(d). It can normally be assessed, however,
on the basis of Article 86(2) concerning services of
general economic interest. In any event, whatever the
legal base for assessing compatibility, the substantive
analysis would be conducted by the Commission on the
basis of the same criteria, namely those set out in this
communication.

6. ASSESSMENT OF THE COMPATIBILITY OF STATE AID
UNDER ARTICLE 86(2)

28. The role of services of general economic interest in
attaining the fundamental objectives of the European
Union has been fully acknowledged by the Commission
in its communication on services of general interest in
Europe, mentioned in point 5.

29. The Court has consistently held that Article 86 provides
for a derogation and must therefore be interpreted restric-
tively. The Court has clarified that in order for a measure
to benefit from such a derogation, it is necessary that all
the following conditions be fulfilled:

(i) the service in question must be a service of general
economic interest and clearly defined as such by the
Member State (definition);

(ii) the undertaking in question must be explicitly
entrusted by the Member State with the provision
of that service (entrustment);

(iii) the application of the competition rules of the Treaty
(in this case, the ban on State aid) must obstruct the
performance of the particular tasks assigned to the
undertaking and the exemption from such rules
must not affect the development of trade to an
extent that would be contrary to the interests of the
Community (proportionality test).

30. It is for the Commission, as guardian of the Treaty, to
assess whether these criteria are satisfied.

31. In the specific case of public broadcasting the above
approach has to be adapted in the light of the interpre-
tative provisions of the Protocol, which refers to the �public
service remit as conferred, defined and organised by each
Member State� (definition and entrustment) and provides
for a derogation from the Treaty rules in the case of the
funding of public service broadcasting �in so far as such
funding is granted to broadcasting organisations for the
fulfilment of the public service remit . . . and . . . does not
affect trading conditions and competition in the Community to
an extent which would be contrary to the common interest, while
the realisation of the remit of that public service shall be taken
into account� (proportionality).

6.1. Definition of public service remit

32. In order to meet the condition mentioned in point 29(i)
for application of Article 86(2), it is necessary to establish
an official definition of the public service mandate. Only
then can the Commission assess with sufficient legal
certainty whether the derogation under Article 86(2) is
applicable.

33. Definition of the public service mandate falls within the
competence of the Member States, which can decide at
national, regional or local level. Generally speaking, in
exercising that competence, account must be taken of
the Community concept of �services of general economic
interest�. However, given the specific nature of the broad-
casting sector, a �wide� definition, entrusting a given broad-
caster with the task of providing balanced and varied
programming in accordance with the remit, while
preserving a certain level of audience, may be considered,
in view of the interpretative provisions of the Protocol,
legitimate under Article 86(2). Such a definition would be
consistent with the objective of fulfilling the democratic,
social and cultural needs of a particular society and guar-
anteeing pluralism, including cultural and linguistic
diversity.

34. Similarly, the public service remit might include certain
services that are not �programmes� in the traditional sense,
such as on-line information services, to the extent that
while taking into account the development and diversifi-
cation of activities in the digital age, they are addressing
the same democratic, social and cultural needs of the
society in question.
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35. Whenever the scope of the public service remit is
extended to cover new services the definition and
entrustment act should be modified accordingly, within
the limits of Article 86(2).

36. The Commission’s task is to verify whether or not
Member States respect the Treaty provisions (16). As
regards the definition of the public service in the broad-
casting sector, the role of the Commission is limited to
checking for manifest error. It is not for the Commission
to decide whether a programme is to be provided as a
service of general economic interest, nor to question the
nature or the quality of a certain product. The definition
of the public service remit would, however, be in manifest
error if it included activities that could not reasonably be
considered to meet � in the wording of the Protocol �
the �democratic, social and cultural needs of each society�. That
would normally be the position in the case of
e-commerce, for example. In this context, it must be
recalled that the public service remit describes the
services offered to the public in the general interest. The
question of the definition of the public service remit must
not be confused with the question of the financing
mechanism chosen to provide these services. Therefore,
whilst public service broadcasters may perform
commercial activities such as the sale of advertising
space in order to obtain revenue, such activities cannot
normally be viewed as part of the public service remit.

37. The definition of the public service mandate should be as
precise as possible. It should leave no doubt as to whether
a certain activity performed by the entrusted operator is
intended by the Member State to be included in the public
service remit or not. Without a clear and precise definition
of the obligations imposed upon the public service broad-
caster, the Commission would not be able to carry out its
tasks under Article 86(2) and, therefore, could not grant
any exemption under that provision.

38. Clear identification of the activities covered by the public
service remit is also important for non-public service
operators, so that they can plan their activities.

39. Finally, the terms of the public service remit should be
precise, so that Member States’ authorities can effectively
monitor compliance, as described in the following chapter.

6.2. Entrustment and supervision

40. In order to benefit from the exemption under Article
86(2), the public service remit should be entrusted to
one or more undertakings by means of an official act

(for example, by legislation, contract or terms of
reference).

41. It is not sufficient, however, that the public service broad-
caster be formally entrusted with the provision of a well-
defined public service. It is also necessary that the public
service be actually supplied as provided for in the formal
agreement between the State and the entrusted under-
taking. It is therefore desirable that an appropriate
authority or appointed body monitor its application. The
need for such an appropriate authority or body in charge
of supervision is apparent in the case of quality standards
imposed on the entrusted operator. In accordance with the
Commission communication on the principles and
guidelines for the Community’s audiovisual policy in the
digital era (17), it is not for the Commission to judge on
the fulfilment of quality standards: it must be able to rely
on appropriate supervision by the Member States.

42. It is within the competence of the Member State to choose
the mechanism to ensure effective supervision of the
fulfilment of the public service obligations. The role of
such a body would seem to be effective only if the
authority is independent from the entrusted undertaking.

43. In the absence of sufficient and reliable indications that
the public service is actually supplied as mandated, the
Commission would not be able to carry out its tasks
under Article 86(2) and, therefore, could not grant any
exemption under that provision.

6.3. Funding of public service broadcasting and the
proportionality test

6.3.1. The choice of funding

44. Public service duties may be either quantitative or quali-
tative or both. Whatever their form, they could justify
compensation, as long as they entail supplementary costs
that the broadcaster would normally not have incurred.

45. Funding schemes can be divided into two broad
categories: �single-funding� and �dual-funding�. The �single-
funding� category comprises those systems in which public
service broadcasting is financed only through public
funds, in whatever form. �Dual-funding� systems
comprise a wide range of schemes, where public service
broadcasting is financed by different combinations of State
funds and revenues from commercial activities, such as the
sale of advertising space or programmes.
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(16) See Case C-179/90, Merci convenzionali porto di Genova SpA v Sider-
urgica Gabrielli SpA [1991] ECR I-5889. (17) COM(1999) 657 final, section 3(6).
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46. As stated by the Protocol: �The provisions of the Treaty
establishing the European Community shall be without
prejudice to the competence of Member States to provide for
the funding of public service broadcasting . . .�. The
Commission communication on services of general
interest in Europe, mentioned in point 5, further clarifies
that: �The choice of the financing scheme falls within the
competence of the Member State, and there can be no
objection in principle to the choice of a dual financing scheme
(combining public funds and advertising revenues) rather than a
single funding scheme (solely public funds) as long as
competition in the relevant markets (e.g. advertising, acquisition
and/or sale of programmes) is not affected to an extent which is
contrary to the Community interest� (18).

47. While Member States are free to choose the means of
financing public service broadcasting, the Commission
has to verify, under Article 86(2), that the derogation
from the normal application of the competition rules for
the performance of the service of general economic
interest does not affect competition in the common
market in a disproportionate manner. The test is of a
�negative� nature: it examines whether the measure
adopted is not disproportionate. The aid should also not
affect the development of trade to such an extent as would
be contrary to the interests of the Community.

48. The Protocol confirms this approach also for public
service broadcasting, stating that funding should not
�affect trading conditions and competition in the Community
to an extent which would be contrary to the common interest,
while the realisation of the remit of that public service shall be
taken into account�.

6.3.2. Transparency requirements for the State aid assessment

49. The above-described assessment by the Commission
requires a clear and precise definition of the public
service remit and a clear and appropriate separation
between public service activities and non-public service
activities. Separation of accounts between these two
spheres is normally already required at national level to
ensure transparency and accountability when using public
funds. A separation of accounts is necessary to allow the
Commission to carry out its proportionality test. It will
provide the Commission with a tool for examining alleged
cross-subsidisation and for defending justified compen-
sation payments for general economic interest tasks.
Only on the basis of proper cost and revenue allocation
can it be determined whether the public financing is
actually limited to the net costs of the public service
remit and thus acceptable under Article 86(2) and the
Protocol.

50. The transparency requirements in the financial relations
between public authorities and public undertakings and
within undertakings granted special or exclusive rights

or entrusted with the operation of a service of general
economic interest, are indicated in Directive 80/723/EEC.

51. The Member States have been required by Directive
80/723/EEC to take the measures necessary to ensure �
in the case of any undertaking granted special or exclusive
rights or entrusted with the operation of a service of
general economic interest and receiving State aid in any
form whatsoever and which carries out other activities,
that is to say, non-public service activities � that: (a)
the internal accounts corresponding to different activities,
i. e. public service and non-public service activities, are
separate; (b) all costs and revenues are correctly assigned
or allocated on the basis of consistently applied and
objectively justifiable cost accounting principles; and (c)
the cost-accounting principles according to which
separate accounts are maintained are clearly established.

52. The general transparency requirements apply also to
broadcasters as indicated in the fifth recital of Directive
2000/52/EC. The new requirements apply to public
service broadcasters, in so far as they are beneficiaries of
State aid and they are entrusted with the operation of a
service of general economic interest, for which the State
aid was not fixed for an appropriate period following an
open, transparent and non-discriminatory procedure. The
obligation of separation of accounts does not apply to
public service broadcasters whose activities are limited
to the provision of services of general economic interest
and which do not operate activities outside the scope of
those services.

53. In the broadcasting sector, separation of accounts poses no
particular problem on the revenue side, but may not be
straightforward or, indeed, feasible on the cost side. This is
due to the fact that, in the broadcasting sector, Member
States may consider the whole programming of the broad-
casters as covered by the public service remit, while at the
same time allowing for its commercial exploitation. In
other words, different activities share the same inputs to
a large extent.

54. For these reasons, the Commission considers that, on the
revenue side, broadcasting operators should give a detailed
account of the sources and amount of all income accruing
from the performance of non-public service activities.

55. On the expenditure side, costs specific to the non-public
service activity should be clearly identified. In addition,
whenever the same resources � personnel, equipment,
fixed installation etc. � are used to perform public
service and non-public service tasks, their costs should
be allocated on the basis of the difference in the firm’s
total costs with and without non-public service
activities (19).
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(18) See footnote 1, p. 36.

(19) This implies reference to the hypothetical situation in which the
non-public service activities were to be discontinued: the costs that
would be so avoided represent the amount of common costs to be
allocated to non-public service activities.
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56. The above implies that, contrary to the approach generally
adopted in other utilities sectors, costs that are entirely
attributable to public service activities, while benefiting
also commercial activities, need not be apportioned
between the two and can be entirely allocated to public
service. This could be the case, for example, with the
production costs of a programme which is shown as
part of the public service remit but is also sold to other
broadcasters. The main example, however, would be that
of audience, which is generated both to fulfil the public
service remit and to sell advertising space. It is considered
that a full distribution of these costs between the two
activities risks being arbitrary and not meaningful.
However, cost allocation from the point of view of trans-
parency of accounts should not be confused with cost
recovery in the definition of pricing policies. The latter
issue is addressed in point 58.

6.3.3. Proportionality

57. In carrying out the proportionality test, the Commission
starts from the consideration that the State funding is
normally necessary for the undertaking to carry out its
public service tasks. However, in order to satisfy this
test, it is necessary that the State aid does not exceed
the net costs of the public service mission, taking also
into account other direct or indirect revenues derived
from the public service mission. For this reason, the net
benefit that non-public service activities derive from the
public service activity will be taken into account in
assessing the proportionality of the aid.

58. On the other hand, there might be market distortions
which are not necessary for the fulfilment of the public
service mission. For example, a public service broadcaster,
in so far as lower revenues are covered by the State aid,
might be tempted to depress the prices of advertising or
other non-public service activities on the market, so as to
reduce the revenue of competitors. Such conduct, if
demonstrated, could not be considered as intrinsic to the
public service mission attributed to the broadcaster.
Whenever a public service broadcaster undercuts prices
in non-public service activities below what is necessary
to recover the stand-alone costs that an efficient
commercial operator in a similar situation would
normally have to recover, such practice would indicate

the presence of overcompensation of public service obli-
gations and would in any event �affect trading conditions and
competition in the Community to an extent which would be
contrary to the common interest� and thus infringe the
Protocol.

59. Accordingly, in carrying out the proportionality test, the
Commission will consider whether or not any distortion
of competition arising from the aid can be justified in
terms of the need to perform the public service as
defined by the Member State and to provide for its
funding. When necessary the Commission will also take
action in the light of other Treaty provisions.

60. The analysis of the effects of State aid on competition and
development of trade will inevitably have to be based on
the specific characteristics of each situation. The actual
competitive structure and other characteristics of each of
the markets cannot be described in the present communi-
cation, as they are generally quite different from each
other. For the same reason, this Communication cannot
ex ante define the conditions under which the prices of the
public service broadcasters are in line with the principles
explained in point 58. Therefore the assessment under
Article 86(2) of the compatibility of State aid to public
broadcasters can finally only be made on a case by case
basis, according to Commission practice.

61. In its assessment, the Commission will take into account
the fact that, to the extent that State aid is necessary to
carry out the public service obligation, the system as a
whole might also have the positive effect of maintaining
an alternative source of supply in some relevant
markets (20). However, this effect has to be balanced
against possible negative effects of the aid, such as
preventing other operators from entering these markets,
thereby allowing a more oligopolistic market structure, or
leading to possible anti-competitive behaviour of public
service operators in the relevant markets.

62. The Commission will also take into account the difficulty
some smaller Member States may have to collect the
necessary funds, if costs per inhabitant of the public
service are, ceteris paribus, higher (21).
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(20) This does not mean that State aid can be justified as a tool, which
increases supply and competition in a market. State aid which
allows an operator to stay in the market in spite of its recurrent
losses causes a major distortion of competition, as it leads in the
long run to higher inefficiency, smaller supply and higher prices
for consumers. Lifting legal and economic barriers to entry,
ensuring an effective anti-trust policy and promoting pluralism
are more effective instruments in this respect. Natural monopolies
are normally subject to regulation.

(21) Similar difficulties may also be encountered when public service
broadcasting is addressed to linguistic minorities or to local needs.
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COMMISSION COMMUNICATION

relating to the methodology for analysing State aid linked to stranded costs

1. INTRODUCTION

European Parliament and Council Directive 96/92/EC of 19 December 1996
concerning common rules for the internal market in electricity1 laid down the
principles for opening up the European electricity industry to competition. The
Commission attaches utmost importance to deepening the common market in
electricity, this being a significant step towards completing the internal market
in energy.

The gradual transition from a situation of largely restricted competition to one of
genuine competition at European level must take place under acceptable
economic conditions that take account of the specific characteristics of the
electricity industry. This concern is already reflected to a very large extent in the
text of the Directive itself.

In order to enable them to cope with a number of very specific situations,
Article 24 allows Member States to defer application of some of the provisions of
the Directive for a transitional period. A number of Member States also wish to
introduce State aid mechanisms designed to allow their electricity undertakings to
adapt to the introduction of competition under favourable conditions; such aid
mechanisms do not fall within the scope of the derogations provided for in
Article 24.

The purpose of this Notice is to clarify how the Commission intends, in the light
of Directive 96/92/EC, to apply the rules of the Treaty to State aid of this kind.

This Notice does not prejudice the rules on State aid that result from the
ECSC Treaty, the Euratom Treaty and the relevant Commission frameworks,
guidelines or notices. In particular, the Commission will continue to authorise
regional aid and environmental aid in accordance with the respective guidelines.
Similarly, aid that could not be authorised under Article 87 of the EC Treaty will,
where appropriate, be open to examination in the light of Article 86(2).

2. TRANSITIONAL MEASURES AND STATE AID

With the exception of Belgium, Greece and Ireland, the Member States were
required to transpose Directive 96/92/EC into national law by 19 February 1999 at
the latest. Belgium and Ireland were required to do so by 19 February 2000 at the
latest and Greece by 19 February 2001 at the latest.

                                                

1 OJ L 27, 30.1.1997, p. 20.
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Article 24 of the Directive stipulates, however, that transitional measures
derogating temporarily from the Directive may be authorised by the Commission:

“1. Those Member States in which commitments or guarantees of operation
given before the entry into force of this Directive may not be honoured on
account of the provisions of this Directive may apply for a transitional
regime which may be granted to them by the Commission, taking into
account, amongst other things, the size of the system concerned, the level
of interconnection of the system and the structure of its electricity
industry. The Commission shall inform the Member States of those
applications before it takes a decision, taking into account respect for
confidentiality. This decision shall be published in the Official Journal of
the European Communities.

2. The transitional regime shall be of limited duration and shall be linked to
expiry of the commitments or guarantees referred to in paragraph 1.
The transitional regime may cover derogations from Chapters IV, VI and
VII of this Directive. Applications for a transitional regime must be
notified to the Commission no later than one year after the entry into force
of this Directive.”

Most Member States wished to avail themselves of Article 24 and have, therefore,
notified the Commission of transitional measures. It transpires that in several
Member States the measures notified do not fall within the scope of Article 242.

Given the present state of play, the Commission considers that decisions taken by
it pursuant to Article 24 can create a transitional regime only where it has
previously found that the measures notified by the Member States pursuant to that
Article are incompatible with the Directive’s provisions set out in Chapters IV, V,
VI and VII. Under Article 24, the Commission alone may authorise derogations
from those provisions.

Accordingly, a system of levies introduced by a Member State via a fund to offset
the costs of commitments or guarantees that might not be honoured on account of
the application of Directive 96/92/EC does not constitute a measure that could
benefit from a Commission decision granting a transitional regime under
Article 24 of that Directive; such a measure does not require a derogation from
the relevant chapters of the Directive. It may, on the other hand, constitute State
aid, which is covered by Articles 87 and 88 of the Treaty, without prejudice to the
ECSC and Euratom Treaties.

The purpose of this Notice is to show how the Commission intends to apply the
Treaty rules on State aid in the case of aid measures designed to compensate for
the cost of commitments or guarantees that it might no longer be possible to
honour on account of Directive 96/92/EC. In particular, the Notice does not apply
to measures that could not be classified as State aid within the meaning of

                                                

2 See in particular Commission Decisions 1999/791/EC, 1999/792/EC, 1999/795/EC, 1999/796/EC,
1999/797/EC, and 1999/798/EC, concerning respectively the United Kingdom, France, Austria, the
Netherlands, Spain and Denmark, pursuant to Article 24 of Directive 96/92/EC (OJ L 319,
11.12.1999).

F.3.1



3

Article 87(1) of the EC Treaty pursuant to the ruling of the Court of Justice of
13 March 2001 in Case C-379/98, PreussenElektra AG v Schleswag AG3.

3. DEFINITION OF ELIGIBLE STRANDED COSTS

Such commitments or guarantees of operation are normally referred to as
“stranded costs”. They may, in practice, take a variety of forms: long-term
purchase contracts, investments undertaken with an implicit or explicit guarantee
of sale, investments undertaken outside the scope of normal activity, etc. In order
to rank as eligible stranded costs that could be recognised by the Commission,
such commitments or guarantees must satisfy the following criteria:

3.1 The “commitments or guarantees of operation” that could give rise to
stranded costs must predate 19 February 1997, the date of entry into force of
Directive 96/92/EC.

3.2 The existence and validity of such commitments or guarantees will be
substantiated in the light of the underlying legal and contractual provisions and
of the legislative context in which they were made.

3.3 Such commitments or guarantees of operation must run the risk of not being
honoured on account of the provisions of Directive 96/92/EC. In order to qualify
as stranded costs, commitments or guarantees must consequently become
non-economical on account of the effects of the Directive and must significantly
affect the competitiveness of the undertaking concerned. Among other things, this
must result in that undertaking’s making accounting entries (e.g. provisions)
designed to reflect the foreseeable impact of the commitment or guarantee.

Especially where, as a result of the commitments or guarantees in question, the
viability of the undertakings might be jeopardised in the absence of aid or any
transitional measures, the commitments or guarantees are deemed to meet the
requirements laid down in the preceding paragraph.

The effect of such commitments or guarantees on the competitiveness or viability
of the undertakings concerned will be assessed at the consolidated level. For
commitments or guarantees to constitute stranded costs, it must be possible to
establish a cause-and-effect relationship between the entry into force of
Directive 96/92/EC and the difficulty that the undertakings concerned have in
honouring or securing compliance with such commitments or guarantees. In
order to establish such cause-and-effect relationship, the Commission will take
into account any fall in electricity prices or market share losses suffered by the
undertakings concerned. Commitments or guarantees that could not have been
honoured irrespective of the entry into force of the Directive do not constitute
stranded costs.

3.4 Such commitments or guarantees must be irrevocable. Should an undertaking
have the possibility of revoking against payment, or modifying, such commitments
or guarantees, account will have to be taken of this fact in calculating the eligible
stranded costs.

                                                

3 [2001] ECR I- ….
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3.5 Commitments or guarantees linking enterprises belonging to one and the same
group cannot, as a rule,qualify as stranded costs.

3.6 Stranded costs are economic costs that must correspond to the actual sums
invested, paid or payable by virtue of the commitments or guarantees from which
they result: flat-rate calculations cannot, therefore, be accepted unless it can be
shown that they reflect economic realities.

3.7 Stranded costs must be net of the income, profits or added value associated with
the commitments or guarantees from which theyarise.

3.8 Stranded costs must be valued net of any aid paid or payable in respect of the
assets to which they relate. In particular, where a commitment or a guarantee of
operation corresponds to an investment which is the subject of State aid, the
value of the aid must be deducted from any stranded costs resulting from the
commitment or guarantee.

3.9 Wherever stranded costs arise from commitments or guarantees that are difficult
to honour on account of Directive 96/92/EC, calculation of the eligible stranded
costs will take account of the actual change over time in the economic and
competitive conditions prevailing on the national and Community electricity
markets. In particular, where commitments or guarantees could constitute
stranded costs because of the foreseeable fall in electricity prices, calculation of
the stranded costs must take account of actual movements in electricity prices.

3.10 Costs depreciated before the transposition of Directive 96/92/EC into national
law cannot give rise to stranded costs. However, provisions or depreciation of
assets entered in the balance sheet of the undertakings concerned with the explicit
aim of taking account of the foreseeable effects of the Directive may correspond
to stranded costs.

3.11 Eligible stranded costs may not exceed the minimum level necessary to allow the
undertakings concerned to continue to honour or secure compliance with the
commitments or guarantees called into question by Directive 96/92/EC4.
Consequently, they will have to be calculated by taking into account the most
economic solution (in the absence of any aid) from the point of view of the
undertakings concerned. This may involve, among other things, the termination of
commitments or guarantees giving rise to stranded costs or the disposal of all or
some of the assets giving rise to stranded costs (where this does not run counter
to the very principles of the commitments or guarantees themselves).

                                                

4 In the case of a long-term contract of sale or purchase, the stranded costs will, therefore, be calculated
by comparison with the conditions on which, in a liberalised market, the undertaking would normally
have been able to sell or purchase the product under consideration, all things being equal.
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3.12 Costs which some undertakings may have to bear after the time horizon
indicated in Article 26 of the Directive (18 February 2006) cannot, as a rule,
constitute eligible stranded costs within the meaning of this methodology5.
However, if it appears necessary, the Commission may in due course take into
account such commitments or guarantees and, if appropriate, consider them as
eligible stranded costs during the next stage of opening up the Community
electricity market.

For Member States which open up their market more quickly than is required by
the Directive, the Commission may agree to regard as eligible stranded costs
under this methodology costs which some undertakings may have to bear after the
time horizon indicated in Article 26 of the Directive if such costs result from
commitments or guarantees which meet the criteria under points 3.1. to 3.12. and
provided that they are limited to a period not extending beyond
31 December 2010.

4. STRANDED COSTS AND STATE AID

The general principle laid down in Article 87(1) of the EC Treaty is that State aid
is prohibited. However, paragraphs 2 and 3 of that Article provide for a number of
derogations from this general rule. Furthermore, in accordance with Article 86(2),
“undertakings entrusted with the operation of services of general economic
interest or having the character of a revenue-enhancing monopoly” are subject to
the rules contained in the Treaty, in particular the rules on competition, in so far
as the application of those rules does not obstruct the performance, in law or in
fact, of the particular tasks assigned to them. In any event, trade must not be
affected to an extent contrary to the interests of the Community.

The State aid corresponding to the eligible stranded costs defined in this Notice is
designed to facilitate the transition for electricity undertakings to a competitive
electricity market. The Commission may take a favourable view of such aid to the
extent that the distortion of competition is counterbalanced by the contribution
made by the aid to the attainment of a Community objective which market forces
could not achieve. Indeed, the distortion of competition that results from aid paid
to facilitate the transition for electricity undertakings from a largely closed market
to one that has been partially liberalised cannot be contrary to the common
interest where it is limited in time and in its effects, since liberalisation of the
electricity market is in the general interest of the common market in accordance
with Articles 2 and 3(1)(t) of the EC Treaty and supplements moves to establish
the internal market. The Commission also takes the view that aid granted for
stranded costs enables electricity undertakings to reduce the risks relating to their
historic commitments or investments and may thus encourage them to maintain
their investments in the long term. Finally, if there were no compensation for
stranded costs, there would be a greater risk that the undertakings concerned

                                                

5 It must be understood that investments which cannot be recouped or are not economically viable as a
result of the liberalisation of the internal market in electricity may constitute stranded costs within the
meaning of this methodology, including in cases where they are, in principle, to extend beyond 2006.
Furthermore, commitments or guarantees which must absolutely continue to be honoured after
18 February 2006 because failure to do so might give rise to major risks concerning protection of the
environment, public safety, social protection of workers or the security of the electricity network may,
if duly justified, constitute eligible stranded costs according to this methodology.
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might pass on the entire cost of their non-economical commitments or guarantees
to their captive customers.

Aid to compensate for stranded costs in the electricity industry can be further
justified in relation to other liberalised sectors by the fact that liberalisation of the
electricity market has not been accompanied by either faster technological
progress or increased demand and by the fact that it is hardly conceivable, in the
interests of environmental protection, security of supply and the smooth operation
of the Community’s economy, to wait until electricity undertakings encounter
difficulties before considering whether to grant them state support.

In this context, the Commission takes the view that aid designed to offset stranded
costs normally qualifies for the derogation under Article 87(3)(c) if it facilitates
the development of certain economic activities without adversely affecting trading
conditions to an extent contrary to the common interest.

Without prejudice to the specific provisions resulting from the ECSC and
Euratom Treaties and from the Commission notices on State aid, including the
Guidelines on State aid for environmental protection6, the Commission may, in
principle, accept as being compatible with Article 87(3)(c) of the EC Treaty aid
designed to offset eligible stranded costs which satisfied the following criteria:

4.1 The aid must serve to offset eligible stranded costs that have been clearly
determined and isolated. It may under no circumstances exceed the amount of the
eligible stranded costs.

4.2 The arrangements for paying the aid must allow account to be taken of future
developments in competition. Such developments may be gauged in particular by
way of quantifiable factors (prices, market shares, other relevant factors
indicated by the Member State). Since changes in the conditions of competition
have a direct effect on the amount of eligible stranded costs, the amount of the aid
paid will necessarily be conditional on the development of genuine competition,
and the calculation of aid paid over time will have to take account of changes in
the relevant factors in order to gauge the degree of competition achieved.

4.3 The Member State must undertake to send to the Commission an annual report
that, in particular, describes developments in the competitive situation on its
electricity market by indicating among other things the changes observed in the
relevant quantifiable factors. The annual report will give details of how the
stranded costs taken into account for the relevant year have been calculated and
will specify the amounts of aid paid.

                                                

6 OJ C 72, 10.3.1994, p. 3.
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4.4 The degressive nature of aid intended to offset stranded costs will be viewed
favourably by the Commission when making its assessment; it will, in fact, help
the undertaking concerned to speed up its preparations for a liberalised
electricity market7.

4.5 The maximum amount of aid that can be paid to an undertaking to offset stranded
costs must be specified in advance. It must take account of productivity gains that
may be achieved by the undertaking.

Similarly, the detailed arrangements for calculating and financing aid designed
to offset stranded costs and the maximum period for which such aid can be
granted must be clearly spelt out in advance. Notification of the aid will specify in
particular how calculation of the stranded costs will take account of changes in
the various factors mentioned in point 4.2.

4.6 In order to avoid any cumulation of aid, the Member State will undertake in
advance not to pay any rescue or restructuring aid to undertakings that are to
benefit from aid in respect of stranded costs. The Commission takes the view that
the payment of compensation for stranded costs linked to investments in assets
that offer no prospects of long-term viability does not facilitate the transition of
the electricity industry to a liberalised market and cannot therefore qualify for the
derogation under Article 87(3)(c) of the EC Treaty.

However, the Commission entertains the most serious misgivings regarding aid
intended to offset stranded costs which do not satisfy the above criteria or which
are likely to give rise to distortions of competition contrary to the common
interest for the following reasons:

4.7 The aid is not linked to eligible stranded costs that meet the above definition or to
clearly defined and individualised stranded costs or exceeds the amount of
eligible stranded costs.

4.8 The aid is intended to safeguard all or some of the income pre-dating the entry
into force of Directive 96/92/EC, without taking strictly into account the eligible
stranded costs that might result from the introduction of competition.

4.9 The amount of aid is not likely to be adjusted to take due account of the
differences between the economic and market assumptions initially made when
estimating stranded costs and real changes in them over time.

5. METHOD OF FINANCING AID INTENDED TO OFFSET STRANDED COSTS

Member States are free to choose the methods of financing aid intended to offset
stranded costs which they consider to be the most appropriate. However, in order
to authorise such aid, the Commission will make sure that the financing
arrangements do not give rise to effects that conflict with the objectives of
Directive 96/92/EC or with the Community interest. The Community interest
takes into account, among other things, consumer protection, free movement of
goods and services, and competition.

Consequently, the financing arrangements must not have the effect of deterring
outside undertakings or new players from entering certain national or regional
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markets. In particular, aid intended to offset stranded costs cannot be financed out
of levies on electricity in transit between Member States or from levies linked to
the distance between the producer and the consumer8.

The Commission will also ensure that the arrangements for financing aid intended
to offset stranded costs result in fair treatment for eligible and non-eligible
consumers. To this end, the annual report referred to in point 4.3 will give the
breakdown by eligible and non-eligible consumers of the sources of finance
intended to offset the stranded costs. Where non-eligible consumers participate in
the financing of stranded costs directly through the tariff for the purchase of
electricity, this must be clearly stated. The contribution imposed on either group
(eligible or non-eligible) must not exceed the proportion of stranded costs to be
offset that corresponds to the market share accounted for by those consumers.

Where funds are raised by private undertakings with a view to financing aid
mechanisms designed to offset stranded costs, the management of those funds
will have to be clearly separate from that of the normal resources of those
undertakings. Such investments must not benefit the undertakings managing
them.

6. OTHER ASSESSMENT FACTORS

In examining State aid intended to offset stranded costs, the Commission takes
particular account of the size and level of interconnection of the network
concerned and of the structure of the electricity industry. Aid for a small network
with a low degree of interconnection with the rest of the Community will be less
likely to give rise to substantial distortions of competition.

This methodology for stranded costs is without prejudice to the application, in the
regions covered by Article 87(3)(a), of the guidelines on national regional aid.9 .
Pursuant to Article 86(2) of the EC Treaty, where application of the rules on State
aid to stranded costs obstructs the performance, in law or in fact, of the particular
tasks assigned to undertakings entrusted with the operation of services of general
economic interest or having the character of a revenue-producing monopoly, those
rules may be derogated from provided that trade is not affected to an extent
contrary to the interests of the Community.

The rules laid down in this methodology for State aid intended to offset stranded
costs arising from Directive 96/92/EC apply independently of the public or
private ownership of the undertakings concerned.

                                                

9 OJ C 74, 10.3.1998, p. 9.
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Notice from the Commission on the application of the competition rules to the postal sector and
on the assessment of certain State measures relating to postal services

(98/C 39/02)

(Text with EEA relevance)

PREFACE

Subsequent to the submission by the Commission of a
Green Paper on the development of the single market for
postal servicesØ(Î) and of a communication to the
European Parliament and the Council, setting out the
results of the consultations on the Green Paper and the
measures advocated by the CommissionØ(Ï), a substantial
discussion has taken place on the future regulatory
environment for the postal sector in the Community. By
Resolution of 7 February 1994 on the development of
Community postal servicesØ(Ð), the Council invited the
Commission to propose measures defining a harmonised
universal service and the postal services which could be
reserved. In July 1995, the Commission proposed a
package of measures concerning postal services which
consisted of a proposal for a Directive of the European
Parliament and the Council on common rules for the
development of Community postal services and the
improvement of quality of serviceØ(Ñ) and a draft of the
present Notice on the application of the competition
rulesØ(Ò).

This notice, which complements the harmonisation
measures proposed by the Commission, builds on the
results of those discussions in accordance with the prin-
ciples established in the Resolution of 7 February 1994.
It takes account of the comments received during the
public consultation on the draft of this notice published
in December 1995, of the European Parliament’s
resolutionØ(Ó) on this draft adopted on 12 December
1996, as well as of the discussions on the proposed
Directive in the European Parliament and in Council.

The Commission considers that because they are an
essential vehicle of communication and trade, postal
services are vital for all economic and social activities.
New postal services are emerging and market certainty is
needed to favour investment and the creation of new
employment in the sector. As recognized by the Court of

(Î)ÙCOM(91) 476 final.
(Ï)Ù‘Guidelines for the development of Community postal

services’ (COM(93) 247 of 2 June 1993).
(Ð)ÙOJ C 48, 16.2.1994, p. 3.
(Ñ)ÙOJ C 322, 2.12.1995, p. 22.
(Ò)ÙOJ C 322, 2.12.1995, p. 3.
(Ó)ÙOJ C 20, 20.1.1997, p. 159.

Justice of the European Communities, Community law,
and in particular the competition rules of the EC Treaty,
apply to the post sectorØ(Ô). The Court stated that ‘in the
case of public undertakings to which Member States
grant special or exclusive rights, they are neither to enact
nor to maintain in force any measure contrary to the
rules contained in the Treaty with regard to competition’
and that those rules ‘must be read in conjunction with
Article 90(2) which provides that undertakings entrusted
with the operation of services of general economic
interest are to be subject to the rules on competition in
so far as the application of such rules does not obstruct
the performance, in law or in fact, of the particular tasks
assigned to them.’ Questions are therefore frequently put
to the Commission on the attitude it intends to take, for
purposes of the implementation of the competition rules
contained in the Treaty, with regard to the behaviour of
postal operators and with regard to State measures
relating to public undertakings and undertakings to
which the Member States grant special or exclusive rights
in the postal sector.

This notice sets out the Commission’s interpretation of
the relevant Treaty provisions and the guiding principles
according to which the Commission intends to apply the
competition rules of the Treaty to the postal sector in
individual cases, while maintaining the necessary
safeguards for the provision of a universal service, and
gives to enterprises and Member States clear guidelines
so as to avoid infringements of the Treaty. This Notice is
without prejudice to any interpretation to be given by
the Court of Justice of the European Communities.

Furthermore, this Notice sets out the approach the
Commission intends to take when applying the
competition rules to the behaviour of postal operators
and when assessing the compatibility of State measures
restricting the freedom to provide service and/or to
compete in the postal markets with the competition rules
and other rules of the Treaty. In addition, it addresses
the issue of non-discriminatory access to the postal
network and the safeguards required to ensure fair
competition in the sector.

(Ô)ÙIn particular in Joined Cases C-48/90 and C-66/90,
Netherlands and Koninklijke PTT Nederland and PTT Post
BV v. Commission [1992] ECR I-565 and Case C-320/91
Procureur du Roi v. Paul Corbeau [1993] ECR I-2533.
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Especially on account of the development of new postal
services by private and public operators, certain Member
States have revised, or are revising, their postal legis-
lation in order to restrict the monopoly of their postal
organisations to what is considered necessary for the
realisation of the public-interest objective. At the same
time, the Commission is faced with a growing number of
complaints and cases under competition law on which it
must take position. At this stage, a notice is therefore the
appropriate instrument to provide guidance to Member
States and postal operators, including those enjoying
special or exclusive rights, to ensure correct implemen-
tation of the competition rules. This Notice, although it
cannot be exhaustive, aims to provide the necessary
guidance for the correct interpretation, in particular, of
Articles 59, 85, 86, 90, and 92 of the Treaty in individual
cases. By issuing the present notice, the Commission is
taking steps to bring transparency and to facilitate
investment decisions of all postal operators, in the
interest of the users of postal services in the European
Union.

As the Commission explained in its communication of
11 September 1996 on ‘Services of general interest in
Europe’Ø(Õ), solidarity and equal treatment within a
market economy are fundamental Community objectives.
Those objectives are furthered by services of general
interest. Europeans have come to expect high-quality
services at affordable prices, and many of them even
view services of general interest as social rights.

As regards, in particular, the postal sector, consumers are
becoming increasingly assertive in exercising their rights
and wishes. Worldwide competition is forcing companies
using such services to seek out better price deals
comparable to those enjoyed by their competitors. New
technologies, such as fax or electronic mail, are putting
enormous pressures on the traditional postal services.
Those developments have given rise to worries about the
future of those services accompanied by concerns over
employment and economic and social cohesion. The
economic importance of those services is considerable.
Hence the importance of modernising and developing
services of general interest, since they contribute so
much to European competitiveness, social solidarity and
quality of life.

The Community’s aim is to support the competitiveness
of the European economy in an increasingly competitive
world and to give consumers more choice, better quality

(Õ)ÙCOM(96) 443 final.

and lower prices, while at the same time helping,
through its policies, to strengthen economic and social
cohesion between the Member States and to reduce
certain inequalities. Postal services have a key role to
play here. The Community is committed to promoting
their functions of general economic interest, as solemnly
confirmed in the new Article 7d, introduced by the
Amsterdam Treaty, while improving their efficiency.
Market forces produce a better allocation of resources
and greater effectiveness in the supply of services, the
principal benficiary being the consumer, who gets better
quality at a lower price. However, those mechanisms
sometimes have their limits; as a result the potential
benefits might not extend to the entire population and
the objective of promoting social and territorial cohesion
in the Union may not be attained. The public authority
must then ensure that the general interest is taken into
account.

The traditional structures of some services of general
economic interest, which are organised on the basis of
national monopolies, constitute a challenge for European
economic integration. This includes postal monopolies,
even where they are justified, which may obstruct the
smooth functioning of the market, in particular by
sealing off a particular market sector.

The real challenge is to ensure smooth interplay between
the requirements of the single market in terms of free
movement, economic performance and dynamism, free
competition, and the general interest objectives. This
interplay must benefit individual citizens and society as a
whole. This is a difficult balancing act, since the
goalposts are constantly moving: the single market is
continuing to expand and public services, far from being
fixed, are having to adapt to new requirements.

The basic concept of universal service, which was orig-
inated by the CommissionØ(Ö), is to ensure the provision
of high-quality service to all prices everyone can afford.
Universal service is defined in terms of principles:
equality, universality, continuity and adaptability; and in
terms of sound practices: openness in management,
price-setting and funding and scrutiny by bodies inde-
pendent of those operating the services. Those criteria
are not always all met at national level, but where they
have been introduced using the concept of European
universal service, there have been positive effects for the
development of general interest services. Universal
service is the expression in Europe of the requirements

(Ö)ÙSee footnote 8.
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and special features of the European model of society in
a policy which combines a dynamic market, cohesion
and solidarity.

High-quality universal postal services are of great
importance for private and business customers alike. In
view of the development of electronic commerce their
importance will even increase in the very near future.
Postal services have a valuable role to play here.

As regards the postal sector, Directive 97/67/EC has
been adopted by the European Parliament and the
Council (hereinafter refferred to as ‘the Postal
Directive’). It aims to introduce common rules for
developing the postal sector and improving the quality of
service, as well as gradually opening up the markets in a
controlled way.

The aim of the Postal Directive is to safeguard the postal
service as a universal service in the long term. It imposes
on Member States a minimum harmonised standard of
universal services including a high-quality service
countrywide with regular guaranteed deliveries at prices
everyone can afford. This involves the collection,
transport, sorting and delivery of letters as well as cata-
logues and parcels within certain price and weight limits.
It also covers registered and insured (valeur d~clar~e)
items and applies to both domestic and cross-border
deliveries. Due regard is given to considerations of
continuity, confidentiality, impartiality and equal
treatment as well as adaptability.

To guarantee the funding of the universal service, a
sector may be reserved for the operators of this universal
service. The scope of the reserved sector has been
harmonised in the Postal Directive According to the
Postal Directive, Member States can only grant exclusive
rights for the provision of postal services to the extent
that this is necessary to guarantee the maintenance of the
universal service. Moreover, the Postal Directive estab-
lishes the maximum scope that Member States may
reserve in order to achieve this objective. Any additional
funding which may be required for the universal service
may be found by writing certain obligations into
commercial operator’s franchises; for example, they may
be required to make financial contributions to a compe-
sation fund administered for this purpose by a body
independent of the beneficiary or beneficaries, as
foreseen in Article 9 of the Postal Directive.

The Postal Directive lays down a minimum common
standard of universal services and establishes common

rules concerning the reserved area. It therefore increases
legal certainty as regards the legality of some exclusive
and special rights in the postal sector. There are,
however State measures that are not dealt with in it and
that can be in conflict with the Treaty rules addressed to
Member States. The autonomous behaviour of the postal
operators also remains subject to the competition rules in
the Treaty.

Article 90(2) of the Treaty provides that suppliers of
services of general interest may be exempted from the
rules in the Treaty, to the extent that the application of
those rules would obstruct the performance of the
general interest tasks for which they are responsible.
That exemption from the Treaty rules is however subject
to the priciple of proportionality. That principle is
designed to ensure the best match between the duty to
provide general interest services and the way in which
the services are actually provided, so that the means used
are in proportion to the ends pursued. The principle is
formulated to allow for a flexible and context-sensitive
balance that takes account of the technical and
budgetary constraints that may vary from one sector to
another. It also makes for the best possible interaction
between market efficiency and general interest
requirements, by ensuring that the means used to satisfy
the requirements do not unduly interfere with the
smooth running of the single European market and do
not affect trade to an extent that would be contrary to
the Community interestØ(ÎÍ).

The application of the Treaty rules, including the
possible application of the Article 90(2) exemption, as
regards both behaviour of undertakings and State
measures can only be done on a case-by-case basis. It
seems, however, highly desirable, in order to increase
legal certainty as regards measures not covered by the
Postal Directive, to explain the Commission’s interpre-
tation of the Treaty and the approach that it aims to
follow in its future application of those rules. In
particular, the Commission considers that, subject to the
provisions of Article 90(2) in relation to the provision of
the universal service, the application of the Treaty rules
would promote the competitiveness of the undertakings
active in the postal sector, benefit consumers and
contribute in a positive way to the objectives of general
interest.

The postal sector in the European Union is characterised
by areas which Member States have reserved in order to
guarantee universal service and which are now being

(ÎÍ)ÙSee judgment of 23 October 1997 in Cases C-157/94 to
C-160/94 ‘Member State Obligations — Electricity’
Commission v. Netherlands (157/94), Italy (158/94). France
(154/94), Spain (160/94).
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harmonised by the Postal Directive in order to limit
distortive effects between Member States. The
Commission must, according to the Treaty, ensure that
postal monopolies comply with the rules of the Treaty,
and in particular the competition rules, in order to
ensure maximum benefit and limit any distortive effects
for the consumers. In pursuing this objective by applying
the competition rules to the sector on a case-by-case-
basis, the Commission will ensure that monopoly power
is not used for extending a protected dominant position
into liberalised activities or for unjustified discrimination
in favour of big accounts at the expense of small users.
The Commission will also ensure that postal monopolies
granted in the area of cross-border services are not used
for creating or maintaining illicit price cartels harming
the interest of companies and consumers in the European
Union.

This notice explains to the players on the market the
practical consequences of the applicability of the
competition rules to the postal sector, and the possible
derogations from the principles. It sets out the position
the Commission would adopt, in the context set by the
continuing existence of special and exclusive rights
as harmonised by the Postal Directive, in assessing
individual cases or before the Court of Justice in
cases referred to the Court by national courts under
Article 177 of the Treaty.

1. DEFINITIONS

In the context of this notice, the following defi-
nitions shall applyØ(ÎÎ):

‘postal services:’ services involving the clearance,
sorting, transport and delivery of postal items;

‘public postal nework’: the system of organisation and
resources of all kinds used by the universal service
provider(s) for the purposes in particular of:

—Ùthe clearance of postal items covered by a
universal service obligation from access points
throughout the territory,

—Ùthe routing and handling of those items from the
postal network access point to the distribution
centre,

—Ùdistribution to the addresses shown on items;

(ÎÎ)ÙThe definitions will be interpreted in the light of the Postal
Directive and any changes resulting from review of that
Directive.

‘access points’: physical facilities, including letter
boxes provided for the public either on the public
highway or at the premises of the universal service
provider, where postal items may be deposited with
the public postal network by customers;

‘clearance’: the operation of collecting postal items
deposited at access points;

‘distribution’: the process from sorting at the
distribution centre to delivery of postal items to their
addresses;

‘postal item’: an item addressed in the final form in
which it is to be carried by the universal service
provider. In addition to items of correspondence,
such items also include for instance books, cata-
logues, newspapers, periodicals and postal packages
containing merchandise with or without commercial
value;

‘item of corresondance’: a communication in written
form on any kind of physical medium to be
conveyed and delivered at the address indicated by
the sender on the item itself or on its wrapping.
Books, catalogues, newspapers and periodicals shall
not be regarded as items of correspondence;

‘direct mail’: a communication consisting solely of
advertising, marketing or publicity material and
comprising an identical message, except for the
addressee’s name, address and identifying number as
well as other modifications which do not alter the
nature of the message, which is sent to a significant
number of addresses, to be conveyed and delivered
at the address indicated by the sender on the item
itself or on its wrapping. The National Regulatory
Authority should interpret the term ‘significant
number of addressees’ within each Member State
and publish an appropriate definition. Bills, invoices,
financial statements and other non-identical
messages should not be regarded as direct mail. A
communication combining direct mail with other
items within the same wrapping should not be
regarded as direct mail. Direct mail includes cross-
border as well as domestic direct mail;

‘document exchange’: provision of means, including
the supply of ad hoc premises as well as transpor-
tation by a third party, allowing self-delivery by
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mutual exchange of postal items between users
subscribing to this service;

‘express mail service’: a service featuring, in addition
to greater speed and reliability in the collection,
distribution, and delivery of items, all or some of the
following supplementary facilities: guarantee of
delivery by a fixed date; collection from point of
origin; personal delivery to addressee; possibility of
changing the destination and addresse in transit;
confirmation to sender of receipt of the item
dispatched; monitoring and tracking of items
dispatched; personalised service for customers and
provision of an { la carte service, as and when
required. Customers are in principle prepared to pay
a higher price for this service;

‘universal service provider’: the public or private
entity providing a universal postal service or parts
thereof within a Member State, the identity of which
has been notified to the Commission;

‘exclusive rights’: rights granted by a Member State
which reserve the provision of postal services to one
undertaking through any legislative, regulatory or
administrative instrument and reserve to it the right
to provide a postal service, or to undertake an
activity, within a given geographical area;

‘special rights’: rights granted by a Member State to a
limited number of undertakings through any legis-
lative, regulatory or administrative instrument which,
within a given geographical area:

—Ùlimits, on a discretionary basis, to two or more
the number of such undertakings authorised to
provide a service or undertake an activity,
otherwise than according to objective,
proportional and non-discriminatory criteria, or

—Ùdesignates, otherwise than according to such
criteria, several competing undertakings as
undertakings authorised to provide a service or
undertake an acitivity, or

—Ùconfers on any undertaking or undertakings,
otherwise than according to such criteria, legal
or regulatory advantages which substantially
affect the ability of any other undertaking to
provide the same service or undertake the same
activity in the same geographical area under
substantially comparable conditions;

‘terminal dues’: the remuneration of universal service
providers for the distribution of incoming cross-
border mail comprising postal items from another
Member State or from a third country;

‘intermediary’: any economical operator who acts
between the sender and the universal service
provider, by clearing, routing and/or pre-sorting
postal items, before channelling them into the public
postal network of the same or of another country;

‘national regulatory authority’: the body or bodies, in
each Member State, to which the Member State
entrusts, inter alia, the regulatory functions falling
within the scope of the Postal Directive;

‘essential requirements’: general non-economic
reasons which cna induce a Member State to impose
conditions on the supply of postal servicesØ(ÎÏ). These
reasons are: the confidentiality of correspondence,
security of the network as regards the transport of
dangerous goods and, where justified, data
protection, environmental protection and regional
planning.

Data protection may include personal data
protection, the confidentiality of information trans-
mitted or stored and protection of privacy.

2. MARKED DEFINITION AND POSITION ON THE
POSTAL MARKET

a)ÙGeographical and product market definition

2.1. Articles 85 and 86 of the Treaty prohibit as incom-
patible with the common market any conduct by one
or more undertakings that may negatively affect
trade between Member States which involves the
prevention, restriction, or distortion of competition
and/or an abuse of a dominant position within the
common market or a substantial part of it. The terri-
tories of the Member States constitute separate
geographical markets with regard to the delivery of
domestic mail and also with regard to the domestic
delivery of inward cross-border mail, owing
primarily to the exclusive rights of the operators

(ÎÏ)ÙThe meaning of this important phrase in the context of
Community competition law is explained in paragraph 5.3.
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referred to in point 4.2 and to the restrictions
imposed on the provision of postal services. Each of
the geographical markets constitutes a substantial
part of the common market. For the determination
of ‘relevant market’, the country of origin of inward
cross-border mail is immaterial.

2.2. As regards the product markets, the differences in
practice between Member States demonstrate that
recognition of several distinct markets is necessary in
some cases. Separation of different product-markets
is relevant, among, other things, to special or
exclusive rights granted. In its assessment of indi-
vidual cases on the basis of the different market and
regulatory situations in the Member States and on
the basis of a harmonised framework provided by
the Postal Directive, the Commission will in
principle consider that a number of distinct product
markets exist, like the clearance, sorting, transport
and delivery of mail, and for example direct mail,
and cross-border mail. The Commission will take
into account the fact that these markets are wholly
or partly liberalised in a number of Member States.
The Commission will consider the following markets
when assessing individual cases.

2.3. The general letter service concerns the delivery of
items of correspondence to the addresses shown on
the items.

It does not incluce self-provision, that is the
provision of postal services by the natural or legal
person (including a sister or subsidiary organisation)
who is the originator of the mail.

Also excluded, in accordance with pratice in many
Member States, are such postal items as are not
considered items of correspondence, since they
consist of identical copies of the same written
communication and have not been altered by
additions, deletions or indications other than the
name of the addressee and his address. Such items
are magazines, newspapers, printed periodicals cata-
logues, as well as goods or documents accom-
panying and relating to such items.

Direct mail is covered by the definition of items of
correspondence. However, direct mail items do not
contain personalised messages. Direct mail addresses
the needs of specific operators for commercial

communications services, as a complement to adver-
tising in the media. Morevover, the senders of direct
mail do not necessarily require the same short
delivery times, priced at first-class letter tariffs,
asked for by customers requesting services on the
market as referred to above. The fact that both
services are not always directly interchangeable
indicates the possibility of distinct markets.

2.4. Other distinct markets include, for example, the
express mail market, the document exchange market,
as well as the market for new services (services quite
distinct from conventinal services). Activities
combining the new telecommunications technologies
and some elements of the postal services may be, but
are not necessarily, new services within the meaning
of the Postal Directive. Indeed, they may reflect the
adaptability of traditional services.

A document exchange differs from the market
referred to in point 2.3 since it does not include the
collection and the delivery to the addressee of the
postal items transported. It involves only means,
including the supply of ad hoc premises as well as
transportation by a third party, allowing self-delivery
by mutual exchange of postal items between users
subscribing to this service. The users of a document
exchange are members of a closed user group.

The express mail service also differs from the market
referred to in point 2.3 owing to the value added by
comparison with the basic postal serviceØ(ÎÐ). In
addition to faster and more reliable collection, trans-
portation and delivery of the postal items, an express
mail service is characterised by the provision of some
or all of the following supplementary services:
guarantee of delivery by a given date; collection
from the sender’s address; delivery to the addressee
in person; possibility of a change of destination and
addressee in transit; conformation to the sender of
delivery; tracking and tracing; personalised
treatment for customers and the offer of a range of
services according to requirements. Customers are in
principle prepared to pay a higher price for this
service. The reservable services as defined in the
Postal Directive may include accelerated delivery of
items of domestic correspondence falling within the
prescribed price and weight limits.

(ÎÐ)ÙCommission Decisions 90/16/EEC (OJ L 10, 12.1.1990,
p. 47) and 90/456/EEC (OJ L 233, 28.8.1990, p. 19).
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2.5. Without prejudice to the definition of reservable
services given in the Postal Directive, different
activities can be recognised, within the general letter
service, which meet distinct needs and should in
principle be considered as different markets; the
markets for the clearance and for the sorting of
mail, the market for the transport of mail and,
finally, the delivery of mail (domestic or inward
cross-border). Different categories of customers
must be distinguished in this respect. Private
customers demand the distinct products or services
as one integrated service. However, business
customers, which represent most of the revenues of
the operators referred to in point 4.2, actively pursue
the possibilities of substituting for distinct
components of the final service alternative solutions
(with regard to quality of service levels and/or costs
incurred) which are in some cases provided by, or
sub-contracted to, different operators. Business
customers want to balance the advantages and disad-
vantages of self-provision versus provision by the
postal operator. The existing monopolies limit the
external supply of those individual services, but they
would otherwise limit the external supply of those
individual according to market conditions. That
market reality supports the opinion that clearance,
sorting, transport and delivery of postal items
constitute different marketsØ(ÎÑ). From a
competition-law point of view, the distinction
between the four markets may be relevant.

That is the case for cross-border mail where the
clearence and transport will be done by a postal
operator other than the one providing the
distribution. This is also the case as regards domestic
mail, since most postal operators permit major
customers to undertake sorting of bulk traffic in
return for discounts, based on their public tariffs.
The deposit and collection of mail and method of
payment also vary in these circumstances. Mail
rooms of larger companies are now often operated
by intermediaries, which prepare and pre-sort mail
before handing it over to the postal operator for
final distribution. Moreover, all postal operators
allow some kind of downstream access to
distribution. Moreover, all postal operators allow
some kind of downstream access to their postal
network, for instance by allowing or even
demanding (sorted) mail to be deposited at an
expediting or sorting centre. This permits in many
cases a higher reliability (quality of service) by
bypassing any sources of failure in the postal
network upstream.

(ÎÑ)ÙSee Commission Notice on the definition of the relevant
market for the purpose of the application of Community
competition law (OJ C 372, 9.12.1997, p. 5).

(b)ÙDominant position

2.6. Since in most Member States the operator referred
to in point 4.2 is, by virtue of the exclusive rights
granted to him, the only operator controlling a
public postal network covering the whole territory of
the Member State, such an operator has a dominant
position within the meaning of Article 86 of the
Treaty on the national market for the distribution of
items of correspondence. Distribution is the service
to the user which allows for important economies of
scale, and the operator providing this service is in
most cases also dominant on the markets for the
clearance, sorting and transport of mail. In addition,
the enterprise which provides distribution,
particularly if it also operates post office premises,
has the important advantage of being regarded by
the users as the principal postal enterprise, because it
is the most conspicuous one, and is therefore the
natural first choice. Moreover, this dominant
position also includes, in most Member States,
services such as registered mail or special delivery
services, and/or some sectors of the parcels market.

(c)ÙDuties of dominant postal operators

2.7. According to point (b) of the second paragraph of
Article 86 of the Treaty, an abuse may consist in
limiting the performance of the relevant service to
the prejudice of its consumers. Where a Member
State grants exclusive rights to an operator referred
to in point 4.2 for services which it does not offer,
or offers in conditions not satisfying the needs of
customers in the same way as the services which
competitive economic operators would have offered,
the Member State induces those operators, by the
simple exercise of the exclusive right which has been
conferred on them, to limit the supply of the
relevant service, as the effective exercise of those
activities by private companies is, in this case,
impossible. This is particularly the case where
measures adopted to protect the postal service
restrict the provision of other distinct services on
distinct or neighbouring markets such as the express
mail market. The Commission has requested several
Member States to abolish restrictions resulting from
exclusive rights regarding the provision of express
mail services by international couriersØ(ÎÒ).

(ÎÒ)ÙSee footnote 13.
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Another type of possible abuse involves providing a
seriously inefficient service and failing to take
advantage of technical developments. This harms
customers who are prevented from choosing between
alternative suppliers. For instance, a report prepared
for the CommissionØ(ÎÓ) in 1994 showed that, where
they have not been subject to competition, the public
postal operators in the Member States have not
made any significant progress since 1990 in the stan-
dardisation of dimensions and weights. The report
also showed that some postal operators practised
hidden cross-subsidies between reserved and
non-reserved services (see points 3.1 and 3.4), which
explained, according to that study, most of the price
disparities between Member States in 1994,
especially penalising residential users who do not
qualify for any discounts schemes, since they make
use of reserved services that are priced at a higher
level than necessary.

The examples given illustrate the possibility that,
where they are granted special or exclusive rights,
postal operators may let the quality of the service
declineØ(ÎÔ) and omit to take necessary steps to
improve service quality. In such cases, the
Commission may be induced to act taking account
of the conditions explained in point 8.3.

As regards cross-border postal services, the study
referred to above showed that the quality of those
services needed to be improved significantly in order
to meet the needs of customers, and in particular of
residential customers who cannot afford to use the
services of courier companies or facsimile trans-
mission instead. Independent measurements carried
out in 1995 and 1996 show an improvement of
quality of service since 1994. However, those

(ÎÓ)ÙUFC — Que Choisir, Postal services in the European
Union, April 1994.

(ÎÔ)ÙIn many Member States users could, some decades ago, still
rely on this service to receive in the afternoon, standard
letters posted in the morning. Since then, a continuous
decline in the quality of the service has been observed, and
in particular of the number of daily rounds of the postmen,
which were reduced from five to one (or two in some cities
of the European Union). The exclusive rights of the postal
organisations favoured a fall in quality, since they prevented
other companies from entering the market. As a conse-
quence the postal organisations failed to compensate for
wage increases and reduction of the working hours by
introducing modern technology, as was done by enterprises
in industries open to competition.

measurements only concerne first class mail, and the
most recent measurements show that the quality has
gone down slightly again.

The majority of Community public postal operators
have notified an agreement on terminal dues to the
Commission for assessment under the competition
rules of the Treaty. The parties to the agreement
have explained that their aim is to establish fair
compensation for the delivery of cross-border mail
reflecting more closely the real costs incurred and to
improve the quality of cross-border mail services.

2.8. Unjustified refusal to supply is also an abuse
prohibited by Article 86 of the Treaty. Such
behaviour would lead to a limitation of services
within the meaning of Article 86, second paragraph,
(b) and, if applied only to some users, result in
discrimination contrary to Article 86, second
paragraph, (c), which requires that no dissimilar
conditions be applied to equivalent transactions. In
most of the Member States, the operators referred to
in point 4.2 provide access at various access points of
their postal networks to intermediaries. Conditions
of access, and in particular the tariffs applied, are
however, often confidential and may facilitate the
application of discriminatory conditions, Member
States should ensure that their postal legislation does
not encourage postal operators to differentiate injus-
tifiably as regards the conditions applied or to
exclude certain companies.

2.9. While a dominant firm is entitled to defend its
position by competing with rivals, it has a special
responsibility not to further diminish the degree of
competition remaining on the market. Exclusionary
practices may be directed against existing
competitors on the market or intended to impede
market access by new entrants. Examples of such
illegal behaviour include: refusal to deal as a means
of eliminating a competitor by a firm which is the
sole or dominant source of supply of a product or
controls access to an essential technology or infra-
structure; predatory pricing and selective price
cutting (see section 3); exclusionary dealing
agreements; discrimination as part of a wider pattern
of monopolizing conduct designed to exclude
competitors; and exclusionary rebate schemes.
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3. CROSS-SUBSIDISATION

(a)ÙBasic principles

3.1. Cross-subsidisation means that an undertaking bears
or allocates all or part of the costs of its activity in
one geographical or product market to its activity in
another geographical or product market. Under
certain circumstances, cross-subsidisation in the
postal sector, where nearly all operators provide
reserved and non-reserved services, can distort
competition and lead to competitors being beaten by
offers which are made possible not by efficiency
(including economies of scope) and performance but
by cross-subsidies. Avoiding cross-subsidisation
leading to unfair competition is crucial for the devel-
opment of the postal sector.

3.2. Cross-subsidisation does not distort competition
when the costs of reserved activities are subsidised
by the revenue generated by other reserved services
since there is no competition possible as to these
services. This form of subsidisation may sometimes
be necessary, to enable the operators referred to in
point 4.2 to perform their obligation to provide a
service universally, and on the same conditions to
everybodyØ(ÎÕ). For instance, unprofitable mail
delivery in rural areas is subsidised through revenues
from profitable mail delivery in urban areas. The
same could be said of subsidising the provision of
reserved services through revenues generated by
activities open to competition. Moreover, cross-
subsidisation between non-reserved activities is not
in itself abusive.

3.3. By contrast, subsidising activities open to
competition by allocating their costs to reserved
services is likely to distort competition in breach of
Article 86. It could amount to an abuse by an under-
taking holding a dominant position within the
Community. Moreover, users of activities covered by
a monopoly would have to bear costs which are
unrelated to the provision of those activities.
Nonetheless, dominant companies too many
compete on price, or improve their cash flow and
obtain only partial contribution to their fixed
(overhead) costs, unless the prices are predatory or
go against relevant national or Community regu-
lations.

(ÎÕ)ÙSee these Postal Directive, recitals 16 and 28, and
Chapter 5.

(b)ÙConsequences

3.4. A reference to cross-subsidisation was made in point
2.7; duties of dominant postal operators. The
operators referred to in point 4.2 should not use the
income from the reserved area to cross-subsidise
activities in areas open to competition. Such a
practice could prevent, restrict or distort competition
in the non-reserved area. However, in some justified
cases, subject to the provisions of Article 90(2),
cross-subsidisation can be regarded as lawful, for
example for cultural mailØ(ÎÖ), as long as it is applied
in a non discriminatory manner, or for particular
services to the socially, medically and economically
disadvantaged. When necessary, the Commission
will indicate what other exemptions the Treaty
would allow to be made. In all other cases, taking
into account the indications given in point 3.3, the
price of competitive services offered by the operator
referred to in point 4.2 should, because of the
difficulty of allocating common costs, in principle be
at least equal to the average total costs of provision.
This means covering the direct costs plus an appro-
priate proportion of the common and overhead costs
of the operator. Objective criteria, such as volumes,
time (labour) usage, or intensity of usage, should be
used to determine the appropriate proportion. When
using the turnover generated by the services involved
as a criterion in a case of cross-subsidisation,
allowance should be made for the fact that in such a
scenario the turnover of the relevant activity is being
kept artificially low. Demand-influenced factors,
such as revenues or profits, are themselves
influenced by predation. If services were offered
systematically and selectively at a price below
average total cost, the Commission would, on a
case-by-case basis, investigate the matter under
Article 86, or under Article 86 and Article 90(1) or
under Article 92.

4. PUBLIC UNDERTAKINGS AND SPECIAL OR
EXCLUSIVE RIGHTS

4.1. The treaty obliges the Member States, in respect of
public undertakings and undertakings to which they
grant special or exclusive rights, neither to enact nor
maintain in force any measures contrary to the

(ÎÖ)ÙReferred to by UPU as ‘work of the mind’, comprising
books, newspapers, periodicals and journals.
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Treaty rules (Article 90(1)). The expression ‘under-
taking’ includes every person or legal entity exer-
cising an economic activity, irrespective of the legal
status of the entity and the way in which it is
financed. The clearance, sorting, transportation and
distribution of postal items constitute economic
activities, and these services are normally supplied
for reward.

The term ‘public undertaking’ includes every under-
taking over which the public authorities may exercise
directly or indirectly a dominant influence by virtue
of ownership of it, their financial participation in it
or the rules which govern itØ(ÏÍ). A dominant
influence on the part of the public authorities may in
particular be presumed when the public authorities
hold, directly or indirectly, the majority of the
subscribed capital of the undertaking, control the
majority of the voting rights attached to shares
issued by the undertaking or can appoint more than
half of the members of the administrative, mana-
gerial or supervisory body. Bodies which are part of
the Member State’s administration and which
provide in an organised manner postal services for
third parties against remuneration are to be regarded
as such undertakings. Undertakings to which special
or exclusive rights are granted can, according to
Article 90(1), be public as well as private.

4.2. National regulations concerning postal operators to
which the Member States have granted special or
exclusive rights to provide certain postal services are
‘measures’ within the meaning of Article 90(1) of the
Treaty and must be assessed under the Treaty
provisions to which that Article refers.

In addition to Member States’ obligations under
Article 90(1), public undertakings and undertakings
that have been granted special or exclusive rights are
subject to Articles 85 and 86.

4.3. In most Member States, special and exclusive rights
apply to services such as the clearance, transpor-
tation and distribution of certain postal items, as
well as the way in which those services are provided,
such as the exclusive right to place letter boxes along
the public highway or to issue stamps bearing the
name of the country in question.

(ÏÍ)ÙCommission Directive 80/723/EEC on the transparency of
financial relations between Member States and public
undertakings, OJ L 195, 29.7.1980, p. 35.

5. FREEDOM TO PROVIDE SERVICES

(a)ÙBasic principles

5.1. The granting of special or exclusive rights to one or
more operators referred to in point 4.2 to carry out
the clearance, including public collection, transport
and distribution of certain categories of postal items
inevitably restricts the provision of such services,
both by companies established in other Member
States and by undertakings established in the
Member State concerned. This restriction has a
transborder character when the addresses or the
senders of the postal items handled by those under-
takings are established in other Member States. In
practice, restrictions on the provision of postal
services, within the meaning of Article 59 of the
TreatyØ(ÏÎ), comprise prohibiting the conveyance of
certain categories of postal items to other Member
States including by intermediaries, as well as the
prohibition on distributing gross-border mail. The
Postal Directive lays down the justified restrictions
on the provision of postal services.

5.2. Article 66, read in conjunction with Artuicle 55 and
56 of the Treaty, sets out exceptions from Article 59.
Since they are exceptions to a fundamental principle,
they must be interpreted restrictively. As regards
postal services, the exception under Article 55 only
applies to the conveyance and distribution of a
special kind of mail, that is mail generated in the
curse of judicial or administrative procedures,
connected, even occasionally, with the exercise of
official authority, in particular notifications in
pursuance of any judicial or administrative
procedures. The conveyance and distribution of such
items on a Member State’s territory may therefore
be subjected ot a licensing requirement (see point
5.5) in order to protect the public interest. The
conditions of the other derogations from the Treaty
listed in those provisions will not normally be
fulfilled in relation to postal services. Such services
cannot, in themselves, threaten public policy and
cannot affect public health.

5.3. The case-law of the Court of Justice allows, in
principle, further derogations on the basis of
mandatory requirements, provided that they fulfil
non-economic essential requirements in the general
interest, are applied without discrimination, and are
appropriate and proportionate to the objective to

(ÏÎ)ÙFor a general explanation of the principles deriving from
Article 59, see Commission interpretative communication
concerning the free movement of services across frontiers
(OJ C 334, 9.12.1993, p. 3).
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be achieved. As regards postal services, the essential
requirements which the Commission would consider
as justifying restrictions on the freedom to provide
postal services are data protection subject to
approximation measures taken in this field, the
confidentiality of correspondence, security of the
network as regards the transport of dangerous
goods, as well as, where justified under the
provisions of the Treaty, environmental protection
and regional planning. Conversely, the Commission
would not consider it justified to impose restrictions
on the freedom to provide postal services for reasons
of consumer protection since this general interest
requirement can be met by the general legislation on
fair trade practices and consumer protection.
Benefits to consumers are enhanced by the freedom
to provide postal services, provided that universal
service obligations are well defined on the basis of
the Postal Directive and can be fulfilled.

5.4. The Commission therefore considers that the main-
tenance of any special or exclusive right which limits
cross-border provision of postal services needs to be
justified in the light of Articles 90 and 59 of the
Treaty. At present, the special or exclusive rights
whose scope does not go beyond the reserved
services as defined in the Postal Directive are prima
facie justified under Article 90(2). Outward cross-
border mail is de jure or de facto liberalised in some
Member States, such as Denmark, the Netherlands,
Finland, Sweden, and the United Kingdom.

(b)ÙConsequences

5.5. The adoption of the measures contained in the
Postal Directive requires Member States to regulate
postal services. Where Member States restrict postal
services to ensure the achievement of universal
service and essential requirements, the content of
such regulation must correspond to the objective
pursued. Obligations should, as a general rule, be
enforced within the framework of class licences and
declaration procedures by which operators of postal
services supply their name, legal form, title and
address as well as a short description of the services
they offer to the public. Individual licensing should
only be applied for specific postal services, where it
is demonstrated that less restrictive procedures
cannot ensure those objectives. Member States may
be invited, on a case-by-case basis, to notify the

measures they adopt to the Commission to enable it
to assess their proportionality.

6. MEASURES ADOPTED BY MEMBER STATES

(a)ÙBasic principles

6.1. Member States have the freedom to define what are
general interest services, to grant the special or
exclusive rights that are necessary for providing
them, to regulate their management and, where
appropriate, to fund them. However, under Article
90(1) of the Treaty, Member States must, in the case
of public undertakings and undertakings to which
they have granted special or exclusive rights, neither
enact nor maintain in force any measure contrary to
the Treaty rules, and in particular its competition
rules.

(b)ÙConsequences

6.2. The operation of a universal clearance and
distribution network confers significant advantages
on the operator referred to in point 4.2 in offering
not only reserved or liberalised services falling within
the definition of universal service, but also other
(non-universal postal) services. The prohibition
under Articles 90(1), read in conjunction with
Article 86(b), applies to the use, without objective
justification, of a dominant position on one market
to obtain market power on related or neighbouring
markets which are distinct from the former, at the
risk of eliminating competition on those markets. In
countries where local delivery of items of corre-
spondence is liberalised, such as Spain, and the
monopoly is limited to inter-city transport and
delivery, the use of a dominant position to extend
the monopoly from the latter market to the former
would therefore be incompatible with the Treaty
provisions, in the absence of specific justification, if
the functioning of services in the general economic
interest was not previously endangered. The
Commission considers that it would be appropriate
for Member States to inform the Commission of any
extension of special or exclusive rights and of the
justification therefor.

6.3. There is a potential effect on the trade between
Member States from restrictions on the provision of
postal services, since the postal services offered by
operators other than the operators referred to in
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point 4.2 can cover mailings to or from other
Member States, and restrictions may impede cross-
border ativities of operators in other Member States.

6.4. As explained in point 8(b)(vii), Member States must
monitor access conditions and the exercise of special
and exclusive rights. They need not necessarily set
up new bodies to do this but they should not give to
their operatorØ(ÏÏ) as referred to in point 4.2, or to a
body which is related (legally, administratively and
structurally) to that operator, the power of super-
vision of the exclusive rights granted and of the
activities of postal operators generally. An enterprise
in a dominant position must not be allowed to have
such a power over its competitors. The inde-
pendence, both in theory and in practice, of the
supervisory authority from all the enterprise
supervised is essential. The system of undistorted
competition required by the Treaty can only be
ensured if equal opportunities for the different
economic operators, including confidentiality of
sensitive business information, are guaranteed. To
allow an operator to check the declarations of its
competitors or to assign to an undertaking the
power to supervise the activities of its competitors or
to be associated in the granting of licences means
that such undertaking is given commercial
information about its competitors and thus has the
opportunity to influence the activity of those
competitors.

7. POSTAL OPERATORS AND STATE AID

(a)ÙPrinciples

While a few operators referred to in point 4.2 are
highly profitable, the majority appear to be
operating either in financial deficit or at close to
break-even in postal operations, although
information on underlying financial performance is
limited, as relatively few operators publish relevant
information of an auditable standard on a regular
basis. However, direct financial support in the form
of subsidies or indirect support such as tax
exemptions is being given to fund some postal
services, even if the actual amounts are often not
transparent.

The Treaty makes the Commission responsible for
enforcing Article 92, which declares State aid that
affects trade between Member States of the
Community to be incompatible with the common
market except in certain circumstances where an

(ÏÏ)ÙSee in particular, Case C-18/88 RTT v ØGB-Inno-BM [1991]
ECR I-5981, paragraphs 25 to 28.

exemption is, or may be, granted. Without prejudice
to Article 90(2), Articles 92 and 93 are applicable to
postal servicesØ(ÏÐ).

Pursuant to Article 93(3), Member States are
required to notify to the Commission for approval
all plans to grant aid or to alter existing aid
arrangements. Moreover, the Commission is
required to monitor aid which it has previously auth-
orised or which dates from before the entry into
force of the Treaty or before the accession of the
Member State concerned.

All universal service providers currently fall within
the scope of Commission Directive 80/723/EEC of
25 June 1980 on the transparency of financial
relations between Member States and public under-
takingsØ(ÏÑ), as last amended by Directive
93/84/EECØ(ÏÒ). In addition to the general trans-
parency requirement for the accounts of operators
referred to in point 4.2 as discussed in point 8(b)(vi),
Member States must therefore ensure that financial
relations between them and those operators are
transparent as required by the Directive, so that the
following are clearly shown:

(a)Ùpublic funds made available directly, including
tax exemptions or reductions;

(b) public funds made available through other public
undertakings or financial institutions;

(c) the use to which those public funds are actually
put.

The Commission regards, in particular, the
following as making available public funds:

(a)Ùthe setting-off of operating losses;

(b) the provision of capital;

(ÏÐ)ÙCase C-387/92 Banco de Credito Industrial v. Ayuntamiento
Valencia [1994] ECR I-877.

(ÏÑ)ÙOJ L 195, 29.7.1980, p. 35.
(ÏÒ)ÙOJ L 254, 12.10.1993, p. 16.
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(c) non-refundable grants or loans on privileged
terms;

(d) the granting of financial advantages by forgoing
profits or the recovery of sums due;

(e) the forgoing of a normal return on public funds
used;

(f) compensation for financial burdens imposed by
the public authorities.

(b) Application of Articles 90 and 92

The Commission has been called upon to examine a
number of tax advantages granted to a postal
operator on the basis of Article 92 in connection
with Article 90 of the Treaty. The Commission
sought to check whether that privileged tax
treatment could be used to cross-subsidize that
operator’s operations in sectors open to competition.
At that time, the postal operator did not have an
analytical cost-accounting system serving to enable
the Commission to distinguish between the reserved
activities and the competitive ones. Accordingly, the
Commission, on the basis of the findings of studies
carried out in that area, assessed the additional costs
due to universal-service obligations borne by that
postal operator and compared those costs with the
tax advantages. The Commission concluded that the
costs exceeded those advantages and therefore
decided that the tax system under examination could
not lead to cross-subsidization of that operator’s
operations in the competitive areasØ(ÏÓ).

It is worth noting that in its decision the
Commission invited the Member State concerned to
make sure that the postal operator adopted an
analytical cost-accounting system and requested an
annual report which would allow the monitoring of
compliance with Community law.

The Court of First Instance ha endorsed the
Commission’s decision and has stated that the tax
advantages to that postal operator are State aid

(ÏÓ)ÙCase NNØ135/92, OJ C 262, 7.10.1995, p. 11.

which benefit from an exemption from the
prohibition set out in Article 92(1) on the basis of
Article 90(2)Ø(ÏÔ).

8. SERVICE OF GENERAL ECONOMIC INTEREST

(a) Basic principles

8.1. Article 90(2) of the Treaty allows an exception from
the application of the Treaty rules where the
application of those rules obstructs, in law or in fact,
the performance of the particular task assigned to
the operators referred to in point 4.2 for the
provision of a service of general economic interest.
Without prejudice to the rights of the Member
States to define particular requirements of services of
general interest, that task consists primarily in the
provision and the maintenance of a universal public
postal service, guaranteeing at affordable, cost-
effective and transparent tariffs nationwide access to
the public postal network within a reasonable
distance and during adequate opening hours,
including the clearance of postal items from
accessible postal boxes or collection points
throughout the territory and the timely delivery of
such items to the address indicated, as well as
associated services entrusted by measures of a regu-
latory nature to those operators for universal
delivery at a specified quality. The universal service
is to evolve in response to the social, economical and
technical environment and to the demands of users.

The general interest involved requires the availability
in the Community of a genuinely integrated public
postal network, allowing efficient circulation of
information and thereby fostering, on the one hand,
the competitivenes of European industry and the
development of trade and greater cohesion between
the regions and Member States, and on the other,
the improvement of social contacts between the
citizens of the Union. The definition of the reserved
area has to take into account the financial resources
necessary for the provision of the service of general
economic interest.

8.2. The financial resources for the maintenance and
improvement of that public network still derive
mainly from the activities referred to in point 2.3.

(ÏÔ)ÙCase T-106/95 FFSA v. Commission [1997] ECR II-229.
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Currently, and in the absence of harmonisation at
Community level, most Member States have fixed
the limits of the monopoly by reference to the
weight of the item. Some Member States apply a
combined weight and price limit whereas one
Member State applies a price limit only. Information
collected by the Commission on the revenues
obtained from mail flows in the Member States
seems to indicate that the maintencance of special or
exclusive rights with regard to this market could, in
the absence of exceptional circumstances, be
sufficient to guarantee the improvement an main-
tenance of the public postal network.

The service for which Member States can reserve
exclusive or special rights, to the extent necessary to
ensure the maintenance of the universal service, is
harmonised in the Postal Directive. To the extent to
which Member States grant special or exclusive
rights for this service, the service is to be considered
a separate product-market in the assessment of indi-
vidual cases in particular with regard to direct mail,
the distribution of inward cross-border mail,
outward cross-border mail, as well as with regard to
the collection, sorting and transport of mail. The
Commission will take account of the fact that those
markets are wholly or partly liberalised in a number
of Member States.

8.3. When applying the competition rules and other
relevant Treaty rules to the postal sector, the
Commission, acting upon a complaint or upon its
own initiative, will take account of the harmonized
definition set out in the Postal Directive in assessing
whether the scope of the reserved area can be
justified under Article 90(2). The point of departure
will be a presumption that, to the extent that they
fall within the limits of the reserved area as defined
in the Postal Directive, the special or exclusive rithts
will be prima facie justified under Article 90(2). That
presumption can, however, be rebutted if the facts in
a case show that a restriction does not fulfil the
conditions of Article 90(2)Ø(ÏÕ).

8.4. The direct mail market is still developing at a
different pace from one Member State to the other,

(ÏÕ)ÙIn relation to the limits on the application of the exception
set out in Article 90(2), see the position taken by the Court
of Justice in the following cases: Case C-179/90 Merci
convenzionali porto di Genova v. Siderurgica Gabrielli
[1991] ECR I-1979; Case C-41/90 Klaus Höfner and Fritz
Elser v. Macroton [1991] ECR I-5889.

which makes it difficult for the Commission, at this
stage, to specify in a general way the obligations of
the Member States regarding that service. The two
principal issues in relation to direct mail are
potential abuse by customers of its tariffication and
of its liberalisation (reserved items being delivered by
an alternative operators as if they were non-reserved
direct mail items) so as to circumvent the reserved
services referred to in point 8.2. Evidence from the
Member States which do not restrict direct mail
services, such as Spain, Italy, the Netherlands,
Austria, Sweden and Finland, is still inconclusive and
does not yet allow a definitive general assessment. In
view of that uncertainty, it is considered appropriate
to proceed temporarily on a case-by-case basis. If
particular circumstances make it necessary, and
without prejudice to point 8.3, Member States may
maintain certain existing restrictions on direct mail
services or introduce licensing in order to avoid
artificial traffic distortions and substantial destabil-
ization of revenues.

8.5. As regards the distribution of inward corss-border
mail, the system of terminal dues received by the
postal operator of the Member State of delivery of
cross-border mail from the operator of the Member
State of origin is currently under revision to adapt
terminal dues, which are in many cases too low, to
actual costs of delivery.

Without prejudice to point 8.3, Member States may
maintain certain existing restrictions on the
distribution of inward cross-border mailØ(ÏÖ), so as to
avoid artificial diversion of traffic, which would
inflate the share of cross-border mail in Community
traffic. Such restrictions may only concern items
falling under the reservable area of services. In
assessing the situation in the framework of indi-
vidual cases, the Commission will take into account
the relevant, specific circumstances in the Member
States.

8.6. The clearance, sorting and transport of postal items
has been or is currently increasingly being opened up
to third parties by postal operators in a number

(ÏÖ)ÙThis may in particular concern mail from one State which
has been conveyed by commercial companies to another
State to be introduced in the public postal network via a
postal operator of that other State.
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of Member States. Given that the revenue effects of
such opening up may vary according to the situation
in the different Member States, certain Member
States may, if particular circumstances make it
necessary, and without prejudice to point 8.3,
maintain certain existing restrictions on the
clearance, sorting and transport of postal items by
intermediariesØ(ÐÍ), so as to allow for the necessary
restructuring of the operator referred to in point 4.2
However, such restrictions should in principle be
applied only to postal items covered by the existing
monopolies, should not limit what is already
accepted in the Member State concerned, and
should be compatible with the principle of
non-discriminatory access to the postal network as
set out in point 8(b)(vii).

(b) Conditions for the application of Article 90(2) to
the postal sector

The following conditions should apply with regard
to the exception under Article 90(2):

(i) Liberalisation of other postal services

Except for those services for which reservation is
necessary, and which the Postal Directive allows to
be reserved, Member States should withdraw all
special or exclusive rights for the supply of postal
services to the extent that the performance of the
particular task assigned to the operators referred to
in point 4.2 for the provision of a service of a
general economic interest is not obstructed in law or
in fact, with the exception of mail connected to the
exercise of official authority, and they should take
all necessary measures to guarantee the right of all
economic operators to supply postal services.

This does not prevent Member States from making,
where necessary, the supply of such services subject
to declaration procedures or class licences and, when
necessary, to individual licensing procedures aimed
at the enforcement of essential requirements and at
safeguarding the universal service. Member States

(ÐÍ)ÙEven in a monopoly situation, senders will have the
freedom to make use of particular services provided by an
intermediary, such as (pre-)sorting before deposit with the
postal operator.

should, in that event, ensure that the conditions set
out in those procedures are transparent, objective,
and without discriminatory effect, and that there is
an efficient procedure of appealing to the courts
against any refusal.

(ii) Absence of less restrictive means to ensure the
services in the general economic interest

Exclusive rights may be granted or maintained only
where they are indispensable for ensuring the func-
tioning of the tasks of general economic interest. In
many areas the entry of new companies into the
market could, on the basis of their specific skills and
expertise, contribute to the realisation of the services
of general economic interest.

If the operator referred to in point 4.2 fails to
provide satisfactorily all of the elements of the
universal service required by the Postal Directive
(such as the possibility of every citizen in the
Member State concerned, and in particular those
living in remote areas, to have access to newspapers,
magazines and books), even with the benefit of a
universal postal network and of special or exclusive
rights, the Member State concerned must take
actionØ(ÐÎ). Instead of extending the rights already
granted, Member States should create the possibility
that services are provided by competitors and for this
purpose may impose obligations on those
competitors in addition to essential requirements. All
of those obligations should be objective,
non-discriminatory and transparent.

(iii) Proportionality

Member States should moreover ensure that the
scope of any special and exclusive rights granted is
in proportion to the general economic interest which
is pursued through those rights. Prohibiting self-
delivery, that is the provision of postal services by
the natural or legal person (including a sister or
subsidiary organisation) who is the originator of the
mail, or collection and transport of such items by a
third party acting solely on its behalf, would for

(ÐÎ)ÙAccording to Article 3 of the Postal Directive, Member
States are to ensure that users enjoy the right to a universal
service.
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example not be proportionate to the objective of
guaranteeing adequate resources for the public
postal network. Member States must also adjust the
scope of those special or exclusive rights, according
to changes in the needs and the conditions under
which postal services are provided and taking
account of any State aid granted to the operator
referred to in point 4.2.

(iv) Monitoring by an independent regulatory body

The monitoring of the performance of the public-
service tasks of the operators referred to in point 4.2
and of open access to the public postal network and,
where applicable, the grant of licences or the control
of declarations as well as the observance by
economic operators of the special or exclusive rights
of operators referred to in point 4.2 should be
ensured by a body or bodies independent of the
latterØ(ÐÏ).

That body should in particular ensure: that contracts
for the provision of reserved services are made fully
transparent, are separately invoiced and distin-
guished from non-reserved services, such as printing,
labelling and enveloping; that terms and conditions
for services which are in part reserved and in part
liberalised are separate; and that the reserved
element is open to all postal users, irrespective of
whether or not the non-reserved component is
purchased.

(v) Effective monitoring of reserved services

The tasks excluded from the scope of competition
should be effectively monitored by the Member State
according to published service targets and
performance levels and there should be regular and
public reporting on their fulfilment.

(vi) Transparency of accounting

Each operator referred to in point 4.2 uses a single
postal network to compete in a variety of markets.

(ÐÏ)ÙSee in particular Articles 9 and 22 of the Postal Directive.

Price and service discrimination between or within
classes of customers can easily be practised by
operators running a universal postal network, given
the significant overheads which cannot be fully and
precisely assigned to any one service in particular. It
is therefore extremely difficult to determine cross-
subsidies within them, both between the different
stages of the handling of postal items in the public
postal network and between the reserved services
and the services provided under conditions of
competition. Moreover, a number of operators offer
preferential tariffs for cultural items which clearly do
not cover the average total costs. Member States are
obliged by Article 5 and 90 to ensure that
Community law is fully complied with. The
Commission considers that the most appropriate way
of fulfilling that obligation would be for Member
States to require operators referred to in point 4.2 to
keep separate financial records, identifying sepa-
rately, inter alia, costs and revenues associated with
the provision of the services supplied under their
exclusive rights and those provided under
competitive conditions, and making it possible to
assess fully the conditions applied at the various
access points of the public postal network. Services
made up of elements falling within the reserved and
competitive services should also distinguish between
the costs of each element. Internal accounting
systems should operate on the basis of consistently
applied and objectively justified cost-accounting
principles. The financial accounts should be drawn
up, audited by an independent auditor, which may
be appointed by the National Regulatory Authority,
and be publsihed in accordance with the relelvant
Community and national legislation applying to
commercial organisations.

(vii) Non-discriminatory access to the postal network

Operators should provide the universal postal service
by affording non-discriminatory access to customers
or intermediaries at appropriate public points of
access, in accordance with the needs of those users.
Access conditions including contracts (when offered)
should be transparent, published in an appropriate
manner and offered on a non-discriminatory basis.

Preferential tariffs appear to be offered by some
operators to particular groups of customers in a
non-transparent fashion. Member States should
monitor the access conditions to the network with a
view to ensuring that there is no discrimination
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either in the conditions of use or in the charges
payable. It should in particular be ensured that inter-
mediaries, including operators from other Member
States, can choose from amongst available access
points to the public postal network and obtain access
within a reasonable period at price conditions based
on costs, that take into account the actual services
required.

The obligation to provide non-discriminatory access
to the public postal network does not mean that
Member States ar required to ensure access for items
of correspondence from its territory, which were
conveyed by commercial companies to another State,
in breach of a postal monopoly, to be introduced in
the public postal network via a postal operator of
that other State, for the sole purpose of taking
advantage of lower postal tariffs. Other economic
reasons, such as production costs and facilities,
added values or the level of service offered in other
Member States are not regarded as improper. Fraud
can be made subject to penalties by the independent
regulatory body.

At present cross-border access to postal networks is
occasionally rejected, or only allowed subject to
conditions, for postal items whose production
process includes cross-border data transmission
before those postal items were given physical form.
Those cases are usually called non-physical remail.
In the present circumstances there may indeed be an
economic problem for the postal operator that

delivers the mail, due to the level of terminal dues
applied between postal operators. The operators seek
to resolve this problem by the introduction of an
appropriate terminal dues system.

The Commission may request Member States, in
accordance with the first paragraph of Article 5 of
the Treaty, to inform the Commission of the
conditions of access applied and of the reasons for
them. The Commission is not to disclose information
acquired as a result of such requests to the extent
that it is covered by the obligation of professional
secrecy.

9. REVIEW

This notice is adopted at Community level to
facilitate the assessment of certain behaviour of
undertakings and certain State measures relating to
postal services. It is appropriate that after a certain
period of development, possibly by the year 2000,
the Commission should carry out an evaluation of
the postal sector with regard to the Treaty rules, to
establish whether modifications of the views set out
in this notice are required on the basis of social,
economic or technological considerations and on the
basis of experience with cases in the postal sector. In
due time the Commission will carry out a global
evaluation of the situation in the postal sector in the
light of the aims of this notice.
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FRAMEWORK ON STATE AID TO SHIPBUILDING

(2003/C 317/06)

1. INTRODUCTION

1. Since the early 1970s, State aid to shipbuilding has been
subject to a series of specific Community regimes. Compared
to industrial sectors that have not been subject to specific rules,
the regimes applicable to the shipbuilding sector have
contained a mixture of both stricter and more lenient
provisions. This Framework provides for new rules for the
assessment of State aid to shipbuilding following the expiry
of Council Regulation (EC) No 1540/98 of 29 June 1998
establishing new rules on aid to shipbuilding (1) on 31
December 2003.

2. The objectives of this Framework are, to the largest extent
possible, to remove the differences between the rules applicable
to the shipbuilding industry and to other industrial sectors and,
thereby, to simplify and make more transparent the
Commission's policy in this area, by extending general hori-
zontal provisions to the shipbuilding sector.

3. Nevertheless, the Commission recognises that certain
specific factors affecting the shipbuilding sector should be
reflected in the Commission's policy of State aid control.
These factors include:

(a) over-capacity, depressed prices and trade distortions in the
world shipbuilding market;

(b) the nature of ships as very large, capital goods, which raises
the potential of State-supported credit facilities to distort
competition;

(c) the fact that World Trade Organisation (‘WTO’) unfair trade
disciplines are difficult to apply in the shipbuilding sector;

(d) the existence of agreements within the Organisation for
Economic Cooperation and Development (‘OECD’) in the
shipbuilding sector, namely the 1998 OECD Arrangement
on Guidelines for Officially Supported Export Credits with
its Sector Understanding on Export Credits for Ships, which
applies in the Community pursuant to Council Decision
2001/76/EC of 22 December 2000 replacing the
Decision of 4 April 1978 on the application of certain
guidelines in the field of officially supported export
credits (2).

4. The Commission acknowledges that work is being
undertaken within the OECD framework to replace the 1994
Agreement on respecting normal competitive conditions in the
shipbuilding and repair industry (3), which has not entered into

force. This Framework is in no way intended to prejudice the
outcome of that work and may be reviewed in the light of an
agreement within the OECD.

5. In the light of these special characteristics, the objectives
of this Framework, in addition to simplifying the applicable
rules, are to:

(a) encourage greater efficiency and competitiveness of
Community yards, in particular through the promotion of
innovation;

(b) facilitate the reduction of economically non-viable capacity
where necessary;

(c) respect applicable international obligations in the field of
export credits and development aid.

6. In order to achieve these objectives, this Framework
provides for specific measures in relation to aid for innovation,
closure aid, export credits and development aid and regional
aid.

7. Certain features make shipbuilding unique and distinguish
it from other industries such as short production series, the
size, value and complexity of the units produced as well as the
fact that prototypes are generally used commercially. As a
consequence, shipbuilding is the only sector eligible for inno-
vation aid. Investment aid for innovation was introduced by
Regulation (EC) No 1540/98 and was intended to be authorised
only in duly justified cases, as an incentive to technological
risk-taking. However, the implementation of this provision
was not satisfactory. It is considered that the unique charac-
teristics of the shipbuilding industry justify maintaining a
sector-specific innovation aid. Therefore, this Framework aims
at improving support to innovation, by taking into account
notably the difficulties of application of the previous provision.

8. The Commission may only consider aid to shipbuilding,
ship repair and ship conversion to be compatible with the
common market if it complies with the provisions of this
Framework.

9. This Framework is without prejudice to the temporary
measures established by Council Regulation (EC) No
1177/2002 of 27 June 2002 concerning a temporary
defensive mechanism to shipbuilding (4).

2. DEFINITIONS

10. For the purposes of this Framework, the following defi-
nitions shall apply:

(a) ‘shipbuilding’ means the building, in the Community, of
self-propelled seagoing commercial vessels;
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(b) ‘ship repair’ means the repair or reconditioning in the
Community of self-propelled seagoing commercial vessels;

(c) ‘ship conversion’ means the conversion, in the Community,
of self-propelled seagoing commercial vessels of not less
than 1 000 gt, on condition that conversion operations
entail radical alterations to the cargo plan, the shell, the
propulsion system or the passenger accommodation;

(d) ‘self-propelled seagoing commercial vessels’ means:

(i) vessels of not less than 100 gt used for the transpor-
tation of passengers and/or goods,

(ii) vessels of not less than 100 gt for the performance of a
specialised service (for example, dredgers and ice
breakers),

(iii) tugs of not less than 365 kW,

(iv) fishing vessels of not less than 100 gt, with regards to
export credits and development aid if in compliance
with the 1998 OECD Arrangement on Guidelines for
Officially Supported Export Credits and with its Sector
Understanding on Export Credits for Ships, or with any
agreement amending or replacing either of them, as
well as with the Community rules governing State
aid in the fishery and aquaculture sector,

(v) unfinished shells of the vessels referred to in points (i)
to (iv) that are afloat and mobile.

For the purposes of the above, ‘self-propelled seagoing
vessel’ shall mean a vessel that, by means of its
permanent propulsion and steering, has all the charac-
teristics of self-navigability on the high seas. Military
vessels (i.e. vessels which according to their basic structural
characteristics and capability are specifically intended to be
used exclusively for military purposes, such as warships
and other vessels for offensive or defensive action) and
modifications made or features added to other vessels
exclusively for military purposes shall be excluded,
provided that any measures or practices applied in
respect of such vessels, modifications or features are not
disguised actions taken in favour of commercial ship-
building inconsistent with State aid rules;

(e) ‘related entity’ means any natural or legal person who:

(i) owns or controls an undertaking engaged in ship-
building, ship repair or ship conversion, or

(ii) is owned or controlled, directly or indirectly, whether
through stock ownership or otherwise, by an under-
taking engaged in shipbuilding, ship repair or ship
conversion.

Control shall be presumed to arise once a person or under-
taking engaged in shipbuilding, ship repair or ship
conversion owns or controls an interest of more than
25 % in the other or vice versa.

(f) ‘aid’ means aid within the meaning of Article 87(1) of the
Treaty establishing the European Community, including
measures such as credit facilities, guarantees and tax
concessions.

3. APPLICABLE PROVISIONS

3.1. Scope

11. Aid to shipbuilding shall include aid to any shipyard,
related entity, shipowner and third party which is granted,
whether directly or indirectly, for building, repair or conversion
of ships.

3.2. Application of Horizontal Provisions

12. The general principle is that aid to shipbuilding may be
granted in accordance with Articles 87 and 88 of the Treaty
and all legislation and measures adopted on those bases,
including the following provisions:

(a) Council Regulation (EC) No 659/1999 of 22 March 1999
laying down detailed rules for the application of Article 93
of the EC Treaty (1);

(b) Commission Regulation (EC) No 68/2001 of 12 January
2001 on the application of Articles 87 and 88 of the EC
Treaty to training aid (2);

(c) Commission Regulation (EC) No 69/2001 of 12 January
2001 on the application of Articles 87 and 88 of the EC
Treaty to de minimis aid (3);

(d) Commission Regulation (EC) No 70/2001 of 12 January
2001 on the application of Articles 87 and 88 of the EC
Treaty to State aid to small and medium-sized enter-
prises (4);

(e) Regulation (EC) No 1177/2002;

(f) Community guidelines on State aid for rescuing and
restructuring firms in difficulties (5);

(g) Community guidelines on State aid for environmental
protection (6); and

(h) Community framework for State aid for research and devel-
opment (7).
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3.3. Specific Provisions

13. The general principle outlined in Section 3.2 is subject
to the following exceptions, which are justified by the specific
factors presented in Section 1.

3.3.1. Aid to research, development and innovation

14. Aid granted to defray expenditure by shipbuilding, ship
repair or ship conversion undertakings on research and devel-
opment projects may be considered compatible with the
common market if it is in compliance with the rules laid
down in the Community framework for State aid for
research and development, or any successor arrangement.

15. Aid granted for innovation in existing shipbuilding, ship
repair or ship conversion yards may be deemed compatible
with the common market up to a maximum aid intensity of
20 % gross, provided that:

(a) it relates to the industrial application of innovative
products and processes, i.e. technologically new or
substantially improved products and processes compared
to the state of the art existing in this industry in the
Community, which carry a risk of technological or
industrial failure;

(b) the aid is limited to supporting expenditure on investments,
design, engineering and testing activities directly and
exclusively related to the innovative part of the project.
Exceptionally, additional production costs that are strictly
necessary to validate the technological innovation can be
eligible to the extent they are limited to the minimum
necessary amount.

3.3.2. Closure aid

16. Aid to defray the normal costs resulting from the total
or partial closure of shipbuilding, ship repair or ship
conversion yards may be considered compatible with the
common market provided that the resulting capacity
reduction is of a genuine and irreversible nature.

17. The costs eligible for the aid referred to in paragraph 16
are:

(a) payments to workers made redundant or retired before
legal retirement age;

(b) the costs of counselling services to workers made or to be
made redundant or retired before legal retirement age,
including payments made by shipyards to facilitate the
creation of small enterprises which are independent of
the shipyards in question and whose activities are not
principally shipbuilding;

(c) payments to workers for vocational retraining;

(d) expenditure incurred for the redevelopment of the yard(s),
its buildings, installations and infrastructure for use other
than shipbuilding.

18. In addition, in the case of undertakings which totally
cease shipbuilding, ship repair and ship conversion, the
following measures may also be deemed compatible with the
common market:

(a) aid of an amount not exceeding the higher of the following
two values, as determined by an independent consultant's
report: the residual book value of the installations, or the
discounted operational profits obtainable over a projected
three-year period, less any advantages the aided under-
taking derives from the closure of the installations;

(b) aid such as loans or loan guarantees for working capital
needed to enable the undertaking to complete unfinished
works provided that this is kept to the minimum necessary
and a significant proportion of the work has already been
done.

19. Undertakings receiving partial closure aid must not have
benefited from rescue or restructuring aid in the past 10 years.
Where less than 10 years have elapsed since the rescue or
restructuring aid was granted, the Commission will allow
partial closure aid only in exceptional and unforeseeable
circumstances for which the company is not responsible.

20. The amount and intensity of aid must be justified by the
extent of the closures involved, account being taken of the
structural problems of the region concerned and, in the case
of conversion to other industrial activities, of the Community
legislation and rules applicable to those new activities.

21. In order to establish the irreversible nature of aided
closures, the Member State concerned shall ensure that the
closed shipbuilding facilities remain closed for a period of
not less than 10 years.

3.3.3. Employment aid

22. Aid granted for the creation of employment as well as
for the recruitment of disadvantaged and disabled workers or
to cover the additional costs of employing disadvantaged and
disabled workers in shipbuilding, ship repair or ship conversion
undertakings may be considered compatible with the common
market if it is in compliance with the substantive rules laid
down in Commission Regulation (EC) No 2204/2002 of 12
December 2002 on the application of Articles 87 and 88 of
the EC Treaty to State aid for employment (1).
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3.3.4. Export credits

23. Aid to shipbuilding in the form of State-supported
credit facilities granted to national and non-national
shipowners or third parties for the building or conversion of
vessels may be deemed compatible with the common market if
it complies with the terms of the 1998 OECD Arrangement on
Guidelines for Officially Supported Export Credits and with its
Sector Understanding on Export Credits for Ships or any
successive terms laid down in such an arrangement or
replacing the Arrangement.

3.3.5. Development aid

24. Aid related to shipbuilding and ship conversion granted
as development assistance to a developing country may be
deemed compatible with the common market if it complies
with the terms laid down for that purpose by the 1998
OECD Arrangement on Guidelines for Officially Supported
Export Credits and its Sector Understanding on Export
Credits or any successive terms laid down in such an
arrangement or replacing the Arrangement.

25. The Commission will verify the particular development
content of the proposed aid, that the aid is necessary and that
it falls within the scope of the 1998 OECD Arrangement on
Guidelines for Officially Supported Export Credits and its
Sector Understanding on Export Credits for Ships or any
successive terms laid down in such an arrangement or
replacing the Arrangement. The offer of development
assistance must be open to bids from different yards. To the
extent that Community public procurement rules are
applicable, bidding procedures have to comply with them.

3.3.6. Regional aid

26. Regional aid to shipbuilding, ship repair or ship
conversion may be deemed compatible with the common
market only if it fulfils the following conditions:

(a) the aid must be granted for investment in upgrading or
modernising existing yards, not linked to a financial
restructuring of the yard(s) concerned, with the objective
of improving the productivity of existing installations;

(b) in regions referred to in Article 87(3)(a) of the Treaty and
complying with the map approved by the Commission for
each Member State for the grant of regional aid, the
intensity of the aid must not exceed 22,5 %;

(c) in regions referred to in Article 87(3)(c) of the Treaty and
complying with the map approved by the Commission for
each Member State for the grant of regional aid, the
intensity of the aid must not exceed 12,5 % or the
applicable regional aid ceiling, whichever is the lower;

(d) the aid must be limited to support eligible expenditure as
defined in the applicable Community guidelines on regional
aid.

4. NOTIFICATION OBLIGATION

27. All plans to grant new aid to shipbuilding, ship repair
or ship conversion, either in the form of a scheme or as
individual aid not covered by a scheme, shall be notified to
the Commission except if they fulfil the conditions set forth in
one of the Regulations exempting certain categories of State aid
from the requirement of prior notification.

5. MONITORING

28. Member States shall submit to the Commission annual
reports on all existing aid schemes pursuant to the rules set
forth in Regulation (EC) No 659/1999 and in its implementing
provisions.

6. OVERLAPPING AID FROM DIFFERENT SOURCES

29. The aid ceilings stipulated in this Framework are
applicable irrespective of whether the aid in question is
financed wholly or in part from State resources or from
Community resources. Aid authorised under this Framework
may not be combined with other forms of State aid within
the meaning of Article 87(1) of the Treaty or with other
forms of Community financing, the cumulation of which
produces an aid intensity higher than that laid down in these
guidelines.

30. In the case of aid serving different purposes and
involving the same eligible costs, the most favourable aid
ceiling will apply.

7. APPLICATION OF THIS FRAMEWORK

31. This Framework will be applicable from 1 January 2004
until 31 December 2006 at the latest. It may be reviewed by
the Commission during this period, in particular in the light of
the Community's international obligations.
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Communication Commission on the submission to individual notification of the application of all
regional investment aid schemes to the shipbuilding sector and proposal of appropriate measures

pursuant to Article 88 paragraph 1 of the EC Treaty

(2003/C 263/02)

(Text with EEA relevance)

The Commission has decided that the application of all regional investment aid schemes to the ship-
building sector as defined in the Annex shall be notified as from 1 January 2004 to 31 December 2006, in
order to allow the Commission to assess the compatibility of such aid on the basis of the rules applicable
to the shipbuilding sector as from 1 January 2004.

The Commission has proposed, as an appropriate measure under Article 88(1) of the Treaty, the same
notification requirement for the application of all existing regional investment aid schemes to the ship-
building sector.

ANNEX

DEFINITION OF SHIPBUILDING SECTOR

The shipbuilding sector shall encompass all undertakings engaged in ‘shipbuilding’, ‘ship repair’ or ‘ship conversion’, as
well as all ‘related entities’.

(a) ‘shipbuilding’ shall mean the building, in the Community, of ‘self-propelled seagoing commercial vessels’;

(b) ‘ship repair’ shall mean the repair or reconditioning in the Community of ‘self-propelled seagoing commercial
vessels’;

(c) ‘ship conversion’ shall mean the conversion, in the Community, of ‘self-propelled seagoing commercial vessels’ of
not less than 1 000 gt, on condition that conversion operations entail radical alterations to the cargo plan, the shell,
the propulsion system or the passenger accommodation;

(d) ‘self-propelled seagoing commercial vessels’ shall mean:

— vessels of not less than 100 gt used for the transportation of passengers and/or goods,

— vessels of not less than 100 gt for the performance of a specialised service (for example, dredgers and ice
breakers),

— tugs of not less than 365 kW,

— fishing vessels of not less than 100 gt for export outside the Community,

— unfinished shells of the abovementioned vessels that are afloat and mobile.

For the purposes of the above, ‘self-propelled seagoing vessel’ shall mean a vessel that, by means of its permanent
propulsion and steering, has all the characteristics of self-navigability on the high seas. Military vessels (i.e. vessels
which according to their basic structural characteristics and capability are specifically intended to be used exclusively
for military purposes, such as warships and other vessels for offensive or defensive action) and modifications made
or features added to other vessels exclusively for military purposes shall be excluded, provided that any measures or
practices applied in respect of such vessels, modifications or features are not disguised actions taken in favour of
commercial shipbuilding inconsistent with State aid control;

(e) ‘related entity’ shall mean any natural or legal person who:

(i) owns or controls an undertaking engaged in shipbuilding, ship repair or ship conversion; or

(ii) is owned or controlled, directly or indirectly, whether through stock ownership or otherwise, by an undertaking
engaged in shipbuilding, ship repair or ship conversion.

Control shall be presumed to arise once a person or undertaking engaged in shipbuilding, ship repair or ship
conversion owns or controls an interest of more than 25 % in the other or vice versa.
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Commission communication concerning the prolongation of the Framework on State aid to ship-
building

(2006/C 260/03)

(Text with EEA relevance)

The Framework on State aid to shipbuilding (1) (‘the Framework’) will expire on 31 December 2006.

The Framework has been applicable since 1 January 2004, which is a relatively short period of time. Only
a few cases have been assessed under the Framework. In particular, the Framework contains provisions on
innovation aid, which are unique for this industry and with which the Commission has limited experience.

Accordingly, the Commission has decided to continue to apply the Framework until 31 December 2008.
During this period, the Commission expects to be able to assess whether it is appropriate to maintain
sector-specific State aid rules for shipbuilding, in the light of the further experience it has acquired.

Since Council Regulation (EC) No 1177/2002 of 27 June 2002 concerning a temporary defensive
mechanism to shipbuilding (2) expired on 31 March 2005, the references in the Framework to that Regu-
lation are no longer relevant. Accordingly, point 9 and point 12(e) of the Framework will no longer be
applied by the Commission with effect from 1 January 2007.
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Communication from the Commission concerning the prolongation of the Framework on State aid
to shipbuilding

(Text with EEA relevance)

(2008/C 173/03)

The Framework on State aid to shipbuilding (1) (‘the Framework’) applies until 31 December 2008.

The Commission has conducted an assessment of the results of the application of the Framework. Experi-
ence gained to date has shown that there have not been many cases of application of the Framework. Two
of its provisions, namely closure aid and employment aid, have not been applied. Other provisions, such as
export credits, development aid and regional aid, do not seem to have raised particular problems of applica-
tion. In addition, as regards regional aid, a number of recent Commission Decisions have clarified how the
relevant provisions are interpreted by the Commission (2). The Framework contains a provision on innova-
tion aid for the shipbuilding industry which is unique.

The Commission considers it appropriate to continue to apply these sector-specific State aid rules for ship-
building in order to gain more experience with regard to their application.

The Commission has conducted a public consultation on a proposal to prolong the application of the
Framework by three years, until 31 December 2011. There was general support for that proposal.

Accordingly, the Commission has decided to continue to apply the Framework until 31 December 2011.
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COMMUNICATION FROM THE COMMISSION

Rescue and restructuring aid and closure aid for the steel sector

(notified under document No C(2002) 315)

(2002/C 70/05)

(Text with EEA relevance)

1. RESCUE AND RESTRUCTURING AID FOR FIRMS IN
DIFFICULTY

In its Communication to the Council, the European Parliament,
and the ECSC Consultative Committee on �The state of the
competitiveness of the steel industry in the EU� (1) adopted
on 5 October 1999, the Commission stated that it is
important that strict rules are maintained for the steel sector
after the expiry of the ECSC Treaty on 23 July 2002. The
European Parliament, Member States, the ECSC Consultative
Committee and steel companies and their associations have
also requested strict rules for State aid to the steel industry.

The Commission considers that this objective may be attained
by focusing on the types of State aid that, from the experience
of the past and taking into account the features of the steel
industry, have most distortive effects on competition in this
sector. This is the case of investment aid and rescue and
restructuring aid.

As for investment aid, the revised multisectoral framework on
regional aid for large investment projects (2) (�the multisectoral
framework�) provides for a prohibition of this type of aid to the
steel sector.

As for rescue and restructuring aid, the Commission bears in
mind the fact that, in the last decisions adopted in 1993 on the
basis of Article 95 of the ECSC Treaty, the Commission and the
Council agreed that no further decisions of this nature would
be taken to rescue Community steel firms. Following this, steel
companies have been acting on the market on the assumption
that no further restructuring aid was available to them. If this
state of affairs were to change in future, there is no guarantee
that steel firms would not relax their efforts towards costs
reduction and increased competitiveness, thereby endangering
the enormous efforts already made.

In these circumstances, the Commission considers that rescue
aid and restructuring aid for firms in difficulty in the steel
sector as defined in Annex B of the multisectoral framework,
are not compatible with the common market.

2. CLOSURE AID

By virtue of Article 87(3)(c) of the EC Treaty, aid to facilitate
the development of certain economic activities may be

considered to be compatible with the common market. The
Commission considers that, taking into account the existing
overcapacities at European and world level and the consequent
inefficiencies as well as the prohibition of rescue and restruc-
turing aid to the steel industry, aid to facilitate structural
adjustment can contribute to the development of a healthier
steel industry. Therefore, the following aid for firms in the steel
industry as defined in Annex B of the multicultural framework
may be regarded as compatible with the common market:

2.1. Aid to cover payments payable by steel firms to workers
made redundant or accepting early retirement provided
that:

� the payments actually arise from the partial or total
closure of steel plants which have not already been
taken into account for approval of aid,

� the payments do not exceed those customarily granted
under the rules in force in the Member States, and

� the aid does not exceed 50 % of those payments.

2.2. Aid to steel firms which permanently cease production of
steel products, provided that:

� the firms became legal entities before 1 January 2002,

� they regularly produced steel products up to the date
of notification of the aid concerned,

� they have not reorganised their production or plant
structure since 1 January 2002,

� they close and scrap the installations used to manu-
facture steel products within six months of the
cessation of production or approval of the aid by
the Commission, whichever is the later,

� the closure of their plants has not already been taken
into account for approval of aid, and

� the amount of the aid does not exceed the residual
book value of the plants to be closed, ignoring that
portion of any revaluation since 1 January 2002 which
exceeds the national inflation rate.
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2.3. Aid to steel firms which satisfy the conditions set out in
point 2.2 but which are directly or indirectly controlled
by, or which themselves directly or indirectly control, a
firm that is itself a steel firm may be deemed compatible
with the common market provided that:

� the firm to be closed has been effectively and legally
separated from the corporate structure for at least six
months before payment of the aid,

� the accounts of the firm to be closed have been inde-
pendently certified, by an auditor accepted by the
Commission, to be a true and accurate account of
the assets and liabilities of that firm, and

� there is a genuine and verifiable reduction in
production capacity such as to yield an appreciable
benefit over time for the industry as a whole in
terms of a reduction in the production capacity for
steel products over a period of five years following
the date of the aided closure or the date of the last
payment of aid approved under this point, if later.

3. NOTIFICATION OBLIGATION

All plans to grant aid for rescuing and restructuring firms in
difficulty belonging to the steel industry and for closure aid to
that sector shall be notified individually.

4. APPROPRIATE MEASURES

4.1. The Commission proposes as an appropriate measure
pursuant to Article 88(1) of the EC Treaty, to exclude
from the scope of their existing schemes for rescuing
and restructuring firms in difficulties, as defined by the
Community guidelines on State aid for rescuing and
restructuring firms in difficulty (1), aid to firms
belonging to the steel sector, as defined by Annex B to
the multisectoral framework, as from 24 July 2002.

4.2. Member States are invited to give their explicit agreement
to the proposed appropriate measures within 20 working
days from the date on which the letter is notified to them.
In the absence of any reply, the Commission will assume
that the Member State in question does not agree with the
proposed measures.

5. APPLICATION OF THIS COMMUNICATION

This Communication will be applicable from 24 July 2002 for
a period ending on 31 December 2009.

6. NON-NOTIFIED AID GRANTED TO THE STEEL INDUSTRY

The Commission will examine the compatibility with the
common market of aid granted to the steel industry without
its authorisation on the basis of the criteria in force at the time
the aid was granted.
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COMMUNICATION FROM THE COMMISSION

Multisectoral framework on regional aid for large investment projects

(notified under document No C(2002) 315)

(2002/C 70/04)

(Text with EEA relevance)

1. INTRODUCTION: SCOPE OF THE MEASURE

1. On 16 December 1997, the Commission adopted the
�Multisectoral framework on regional aid for large
investment projects� (1). The multisectoral framework
became applicable from 1 September 1998 for an initial
trial period of three years. Its validity was extended in
2001 until 31 December 2002.

2. In accordance with point 4.1 of the multisectoral
framework, the Commission conducted a review in 2001
and concluded that it had to be revised. It also considered
that the specific sectoral frameworks should be integrated
into the new multisectoral framework.

3. This framework only applies to regional aid, as defined by
the �Guidelines on national regional aid� (2), that aims to
promote initial investment, including job creation linked to
initial investment, on the basis of Article 87(3)(a) and (c) of
the Treaty. This framework is without prejudice to the
assessment of aid proposals under other provisions of
the Treaty such as Article 87(3)(b) or (d). For the steel
and synthetic fibres sectors, it also applies to large indi-
vidual aid grants for small and medium-sized undertakings
that are not exempted by Commission Regulation (EC) No
70/2001 (3). This framework does not apply to restruc-
turing aid cases, which will continue to be covered by
the Community guidelines on State aid for rescuing and
restructuring firms in difficulty (4). Similarly, this
framework will not affect the operation of the existing
horizontal frameworks, such as the Community
framework for State aid for research and development (5)
and the Community guidelines on State aid for environ-
mental protection (6).

4. This framework does not affect the operation of the
specific State aid rules that apply to the agriculture,
fisheries and transport sectors and to the coal industry.

5. The aid intensity of regional investment aid that is not
exempted from the notification obligation laid down in
Article 88(3) of the EC Treaty by an exemption regulation
adopted by the Commission on the basis of Council Regu-

lation (EC) No 994/98 (7) will be limited on the basis of
the criteria laid down in this framework.

6. Under this framework no advance notification of aid below
certain thresholds for large investment projects is required,
provided that aid is granted in accordance with an aid
scheme approved by the Commission. However, this
framework does not affect the Member States’ obligation
to notify new individual (ad-hoc) aid that is not exempted
from the notification obligation laid down in Article 88(3)
of the EC Treaty by an exemption regulation adopted by
the Commission on the basis of Regulation (EC) No
994/98. The rules laid down in this framework apply
also to the assessment of such individual (ad-hoc) State
aid measures.

2. THE NEED FOR THE MEASURE

2.1. The reasons to have a simple and transparent
instrument

7. Compared to the previous multisectoral framework, this
framework is a simpler instrument. The Commission
considers that regional investment aid to large projects
should be controlled in a simple and transparent way.
On the basis of experience with the previous multisectoral
framework, the Commission has introduced several
simplifications, changes and clarifications.

8. Firstly, the previous multisectoral framework did not have
a significant impact on State aid levels for large investment
projects in the Community. The Commission considers it
necessary to have a restrictive approach with regard to
regional aid granted to large-scale projects, whilst
preserving the attraction of the less favoured regions.
The need for a more restrictive approach on regional aid
to large-scale mobile investment projects has been widely
acknowledged in recent years. The completion of the single
market makes it more important than ever to maintain
tight controls on State aid for such projects, since the
distortive effect of aid is magnified as other government-
induced distortions of competition are eliminated and
markets become more open and integrated. An appro-
priate balance between the three core objectives of
Community policy, namely undistorted competition in
the internal market, economic and social cohesion, and
industrial competitiveness, must therefore entail stricter
rules for regional aid granted to large-scale projects.
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9. Secondly, the incorporation of several frameworks into a
unified instrument will have the effect of simplifying the
existing legislation and increasing the accountability and
transparency of State aid control.

10. Third, the utilisation of a much simpler instrument will
reduce the administrative burden within the adminis-
trations and will enhance the predictability of decisions
of allowable aid amounts for investors and administrations
alike.

11. And fourth, in order to prevent serious distortions of
competition, the framework provides for stricter rules for
sectors suffering from structural problems.

2.2. The need for a more systematic control on regional
aid to large-scale mobile investment projects

12. The maximum aid ceilings fixed by the Commission for all
areas eligible for regional aid are in general designed to
provide an appropriate level of incentive necessary for the
development of the assisted regions. However, as they
provide a single ceiling, they are usually in excess of the
regional handicaps when applied to large-scale projects.
The purpose of this framework is to limit the level of
incentive available for large projects to a level that
avoids as much as possible unnecessary distortions of
competition.

13. Large investments can effectively contribute to regional
development, amongst other things by attracting other
companies to the region and introducing advanced tech-
nologies as well as by contributing to the training of
workers. However, these investments are less affected by
important region-specific problems in disadvantaged areas.
First of all, large investments can produce economies of
scale that reduce location-specific initial costs. Secondly,
they are in many respects not tied to the region in
which the physical investment takes place. Large
investments can easily obtain capital and credit on global
markets and are not constrained by the more limited offer
of financial services in a particular disadvantaged region.
Moreover, companies making large investments can access
a geographically wider pool of labour, and can more easily
transfer a skilled workforce to the chosen location.

14. At the same time, if large investments receive large
amounts of State aid by benefiting from the full regional
ceilings, there is an increased risk that trade will be
affected and thus of a stronger distortion effect vis-à-vis
competitors in other Member States. This is because the
beneficiary of the aid is more likely to be a significant
player on the market concerned and, consequently, the
investment for which the aid is awarded may modify the
conditions of competition in that market.

15. Additionally, companies making large investments usually
possess a considerable bargaining power vis-à-vis the auth-
orities granting aid. Indeed, investors in large projects
often consider alternative sites in different Member
States, which may lead to a spiral of increasingly
generous promises of aid, possibly to a level much
higher than what is necessary to compensate for the
regional handicaps.

16. The outcome of such subsidy auctions is likely to be that
large investments receive aid intensities that exceed the
additional costs resulting from the choice of locating the
investment in a disadvantaged area.

17. The amount of aid exceeding the minimum necessary to
compensate for the regional disadvantages is a very likely
cause of perverse effects (inefficient location choices),
higher distortion of competition and, since aid is a
costly transfer from taxpayers in favour of aid recipients,
net welfare losses.

18. Recent experience has shown that large investment
projects benefiting from regional investment aid are
more capital-intensive than smaller investment projects.
As a consequence, a more favourable treatment of
smaller investment projects translates into a more
favourable treatment in assisted areas of projects that are
more labour intensive, thus contributing to job creation
and unemployment reduction.

19. Certain types of investment are likely to cause serious
distortion of competition, and their beneficial effect on
the region concerned is doubtful. This is true in particular
for investments in sectors where a single company has a
high market share, or where the existing sectoral
production capacity increases significantly, without a
corresponding increase in demand for the products
concerned. More generally, distortion of competition is
likely in sectors suffering from structural problems,
where the existing production capacity already exceeds
the market demand for the product, or where the
demand for the products concerned is persistently
declining.

20. In line with Article 159 of the EC Treaty, due account
must be taken of the coherence between the State aid
decisions taken pursuant to this framework and the
actions of the structural funds leading to a strengthening
of the economic and social cohesion of the Community, in
particular those aimed at reducing disparities between the
levels of development of the various regions, and the back-
wardness of the least-favoured regions. Projects
co-financed from the structural funds effectively contribute
to economic and social cohesion within the Community
and should therefore be duly taken into consideration.
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3. REDUCTION OF AID LEVELS FOR LARGE INVESTMENT
PROJECTS

21. Without prejudice to the compatibility criteria laid down
in the guidelines on national regional aid and in Regu-
lation (EC) No 70/2001, and without prejudice to the
notification obligation laid down in point 24 or to the
transitional rules laid down in section 8, regional
investment aid concerning investments involving eligible
expenditure (8) for the thresholds set out below shall be
subject to an adjusted lower regional aid ceiling, on the
basis of the following scale:

Eligible expenditure Adjusted aid ceiling

Up to EUR 50 million 100 % of regional ceiling

For the part between EUR 50
million and EUR 100 million 50 % of regional ceiling

For the part exceeding
EUR 100 million 34 % of regional ceiling

22. Thus, the allowable aid amount for a project above
EUR 50 million will be calculated according to the
formula: maximum aid amount = R × (50 + 0,50
B + 0,34 C); where R is the unadjusted regional ceiling;
B is the eligible expenditure between EUR 50 million
and EUR 100 million; and C is the eligible expenditure
above EUR 100 million, if any (9).

23. By way of example, for a large company investing EUR 80
million in an assisted area where the unadjusted regional
aid ceiling is 25 % net grant equivalent (nge), the
maximum allowable aid amount would be EUR 16,25
million nge, which corresponds to an aid intensity of
20,3 % nge. For a large company investing EUR 160
million in the same area, the maximum allowable aid
amount would be EUR 23,85 million nge, which
corresponds to an aid intensity of 14,9 % nge.

24. However, Member States are required to notify every case
of regional investment aid if the aid proposed is more than
the maximum allowable aid that an investment of
EUR 100 million can obtain under the scale and the
rules laid down in paragraph 21 (10). Individually notifiable
projects will not be eligible for investment aid in either of
the following two situations:

(a) the aid beneficiary accounts for more than 25 % of the
sales of the product concerned before the investment
or will, after the investment, account for more than
25 %; or

(b) the capacity created by the project is more than 5 % of
the size of the market measured using apparent
consumption data of the product concerned, unless
the average annual growth rate of its apparent
consumption over the last five years is above the
average annual growth rate of the European
Economic Areas’s GDP.

The burden of proving that the situations to which points
(a) and (b) refer do not obtain lies with the Member
State (11). For the purpose of applying points (a) and (b)
apparent consumption will be defined at the appropriate
level of the Prodcom classification (12) in the EEA, or, if
such information is not available, on the basis of any other
market segmentation generally accepted for the products
concerned and for which statistical data are readily
available.
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down in the guidelines on national regional aid.

(11) If the Member State demonstrates that the aid beneficiary creates,
through genuine innovation, a new product market, the tests laid
down in letters (a) and (b) do not need to be carried out, and the
aid will be authorised under the scale in paragraph 21.
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25. The maximum allowable aid intensity that a notifiable
project can receive under point 24 may be increased by
multiplying it by the factor 1,15 if the project is
co-financed from structural funds resources as a major
project within the meaning of Article 25 of Council Regu-
lation (EC) No 1260/1999 of 21 June 1999 laying down
general provisions on the structural funds (13), in line with
the provisions laid down in Article 26 of the same Regu-
lation. The rate of co-financing must be at least 10 % of
the total public expenditure, if the project is located in an
area eligible for aid under Article 87(3)(c) of the Treaty and
at least 25 % of the total public expenditure if the project
is located in an area eligible for aid under Article 87(3)(a)
thereof.

26. However, the aid increase resulting from point 25 must
not lead to an aid intensity higher than the maximum aid
intensity allowed for an investment of EUR 100 million,
i.e. 75 % of the unadjusted regional aid ceiling.

4. AN AID PROHIBITION FOR INVESTMENT PROJECTS IN
THE STEEL INDUSTRY

27. As regards the steel industry as defined in Annex B to this
framework (14), the Commission notes that for a fairly long
period of time, ECSC steel companies functioned without
recourse to investment aid such as had been available to
the rest of the industrial sectors. Steel companies have
integrated this factor in their strategies and are used to
it. Given the specific features of the steel sector (in
particular its structure, the existing over-capacity at
European and world level, its highly capital intensive
nature, the location of the majority of steel plants in
regions eligible for regional aid, the substantial amounts
of public funds devoted to the restructuring of the steel
sector, and the conversion of the steel areas) and the
experience gained when less strict rules on State aid
applied in the past, it appears justified to continue to
prohibit investment aid to this sector, irrespective of the
size of the investment. Accordingly, the Commission
considers that regional aid to the steel industry is not
compatible with the common market. This incompatibility
also applies to large individual aid grants made to small
and medium-sized enterprises within the meaning of
Article 6 of Regulation (EC) No 70/2001, which are not
exempted by the same Regulation.

5. INVESTMENT PROJECTS IN SECTORS WITH STRUCTURAL
PROBLEMS OTHER THAN STEEL

28. The Commission has consistently considered in the past
that investment in sectors that do, or might, suffer from

serious overcapacity or persistent decline in demand
increase the risk of distortion of competition, without
bringing the necessary counterbalancing benefits to the
region concerned. The proper way to recognise that
these investments are less beneficial from a regional
point of view is to reduce investment aid to projects in
sectors where structural problems prevail, to a level below
that permitted for other sectors.

29. Until now, several sensitive industrial sectors have been
subject to specific, stricter rules on State aid (15). In
accordance with point 1.3 of the previous multisectoral
framework, these specific sectoral rules continued to apply.

30. One of the objectives of the previous multisectoral
framework was to provide for the possibility of replacing
the existing sectoral rules with a single instrument. Subject
to the transitional rules laid down in section 8 below, the
Commission wishes through the present revision to
include these sensitive industrial sectors within this
framework.

31. By 31 December 2003, sectors where serious structural
problems prevail will be specified in a list of sectors
annexed to the framework. No regional investment aid
will be authorised in these sectors, subject to the
provisions laid down in this section.

32. For the purpose of drawing up the list of sectors, serious
structural problems will in principle be measured on the
basis of apparent consumption data, at the appropriate
level of the CPA classification (16) in the EEA, or, if such
information is not available, on the basis of any other
market segmentation generally accepted for the products
concerned and for which statistical data are readily
available. Serious structural problems will be deemed to
exist when the sector concerned is declining (17). The list of
sectors shall be updated periodically, with a frequency to
be determined at the time at which the list of sectors is
decided.
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33. As from 1 January 2004, and for sectors included in the
list of sectors with serious structural problems, all regional
investment aid concerning an investment project involving
eligible expenditure above an amount to be determined by
the Commission at the time of drawing up the list of
sectors (18) must be individually notified to the
Commission, without prejudice to the provisions laid
down in Regulation (EC) No 70/2001. The Commission
will examine such notifications in accordance with the
following rules: firstly, the aid project must comply with
the general assessment criteria laid down in the guidelines
on national regional aid; secondly, the eligible expenditure
as defined under point 50 exceeding an amount to be
determined by the Commission at the time of drawing
up the list of sectors will not be eligible for investment
aid, except for the cases referred to in point 34.

34. By way of derogation from point 33, the Commission may
authorise investment aid for sectors included in the list of
sectors on the basis of the aid intensities laid down in
section 3 of this framework, provided that the Member
State demonstrates that, although the sector is deemed to
be in decline, the market for the product concerned is fast
growing (19).

6. EX-POST MONITORING

35. In drawing up this framework, the Commission has
attempted to ensure that, as far as possible, it is clear,
unambiguous, predictable and efficient and that the
additional administrative burden it entails is kept to a
minimum.

36. In order to ensure transparency and effective monitoring,
it is appropriate to establish a standard format in which
Member States should provide the Commission with
summary information in the form laid down in Annex
A, whenever aid for investments above EUR 50 million
is granted in pursuance of this framework. On implemen-
tation of aid falling under this framework, Member States
must, within 20 working days starting from the granting
of the aid by the competent authority, forward to the
Commission such summary information. The Commission
will make this information available to the public through
its website (http://europa.eu.int/comm/competition/).

37. Member States must maintain detailed records regarding
the granting of individual aid falling under this framework.
Such records must contain all information necessary to
establish that the maximum aid intensity determined
under this framework is observed. Member States must
keep a record regarding an individual aid for 10 years
from the date on which it was granted. On written
request, the Member State concerned must provide the
Commission, within a period of 20 working days or
such longer period as may be fixed in the request, with
all the information that the Commission considers
necessary to assess whether the provisions of this
framework have been complied with.

7. VALIDITY OF THE FRAMEWORK

38. This framework will be applicable for a period ending on
31 December 2009. Before 31 December 2009, the
Commission will evaluate the framework. The Commission
may amend this framework before 31 December 2009 on
the basis of important competition policy considerations
or in order to take into account other Community policies
or international commitments. Such review will not,
however, affect the prohibition of investment aid to the
steel industry.

39. As regards the steel sector as defined in Annex B, the
provisions of the framework will be applied as from 24
July 2002. The existing specific sectoral rules for certain
steel sectors not covered by the ECSC Treaty (20) will cease
to be applicable from that date. As regards the motor
vehicle sector as defined in Annex C, and the synthetic
fibres sector as defined in Annex D, the provisions of
the framework will be applied as from 1 January 2003.
However, notifications registered by the Commission
before 1 January 2003 for the motor vehicle sector and
the synthetic fibres sector will be examined in the light of
the criteria in force at the time of notification.

40. As regards sectors other than those mentioned in point 39,
the provisions of this framework will be applied as from 1
January 2004. The previous multisectoral framework will
remain applicable until 31 December 2003. However,
notifications registered by the Commission before 1
January 2004 will be examined in the light of the
criteria in force at the time of notification.

41. The Commission will examine the compatibility with the
common market of investment aid granted without its
authorisation:

(a) on the basis of the criteria set out in this framework if
the aid was granted:
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� on or after 24 July 2002, as regards investment aid
to the steel sector,

� on or after 1 January 2003, as regards investment
aid to the motor vehicle sector, and the synthetic
fibres sector,

� on or after 1 January 2004, as regards investment
aid to all other sectors subject to this framework;

(b) on the basis of the criteria in force at the time the aid
was granted, in all other cases.

8. TRANSITIONAL PROVISIONS

42. Until the date of applicability of the list of sectors to which
point 31 refers, and without prejudice to Regulation (EC)
No 70/2001:

(a) the maximum aid intensity for regional investment aid
in the motor vehicle sector as defined in Annex C
granted under an approved scheme in favour of
projects that involve either eligible expenditure above
EUR 50 million or an aid amount above EUR 5
million expressed in gross grant equivalent, will be
equal to 30 % of the corresponding regional aid
ceiling (21);

(b) no expenditure incurred in the context of investment
projects in the synthetic fibres sector as defined in
Annex D will be eligible for investment aid.

43. Before the date of applicability of the list of sectors to
which point 31 refers, the Commission will decide
whether and to what extent the motor vehicle sector as
defined in Annex C and the synthetic fibres sector as
defined in Annex D must be included in the list of sectors.

44. As regards the shipbuilding sector, the existing rules under
Regulation (EC) No 1540/98 will be in force until 31
December 2003. Before this date, the Commission will
have examined whether aid to the shipbuilding sector is
to be covered by this framework and included in the list of
sectors.

9. APPROPRIATE MEASURES

45. In order to ensure the implementation of the rules laid
down in this framework, the Commission will propose

appropriate measures within the meaning of Article 88(1)
of the Treaty. These appropriate measures will include the
following:

(a) modifying existing regional aid maps by adapting:

� as from 24 July 2002 the current regional aid
ceilings to the aid intensities resulting from the
rules laid down in section 4 of this framework,

� as from 1 January 2003 the current regional aid
ceilings to the aid intensities resulting from the
rules laid down in section 8,

� as from 1 January 2004 the current regional aid
ceilings to the aid intensities resulting from the
rules laid down in section 3;

(b) adjusting all existing regional aid schemes, as defined
by the guidelines on national regional aid, including
those exempted from notification pursuant to a block
exemption regulation, in order to make sure that for
regional investment aid granted:

(i) they respect the regional aid ceilings as laid down
in the regional aid maps, as modified in
accordance with (a) above as from 1 January
2004, as regards sectors other than those
mentioned in point 39;

(ii) they provide for the individual notification of
regional investment aid where the aid is more
than the maximum allowable aid that an
investment of EUR 100 million can obtain under
the scale shown in point 21 of this framework as
from 1 January 2004;

(iii) they exclude from their scope aid to the steel
industry as from 24 July 2002;

(iv) they exclude from their scope aid to the synthetic
fibres industry as from 1 January 2003 and until
the list of sectors becomes applicable;

(v) they limit regional investment aid in the motor
vehicle sector as defined in Annex C in favour of
projects that involve either eligible expenditure
above EUR 50 million or an aid amount above
EUR 5 million expressed in gross grant equivalent
to 30 % of the corresponding regional aid ceiling,
as from 1 January 2003 and until the list of
sectors becomes applicable;
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(c) ensuring that the forms mentioned in point 36 are
forwarded to the Commission from the date this
framework becomes applicable;

(d) ensuring that the records mentioned in point 37 are
maintained as from the date this framework becomes
applicable;

(e) complying, until 31 December 2003, with the rules of
the previous multisectoral framework on regional aid
for large investment projects, and in particular with the
notification requirements laid down therein.

46. The necessary amendments must be made by the Member
States within a period ending on 31 December 2003,
except for the measures regarding the steel sector, for
which the amendments must be in place from 24 July
2002, and regarding the synthetic fibres sector and the
motor vehicle sector for which the amendments must be
in place as from 1 January 2003. The Member States are
invited to give their explicit agreement to the proposed
appropriate measures within 20 working days from the
date on which the letter is notified to them. In the
absence of any reply, the Commission will assume that
the Member State in question does not agree with the
proposed measures.

10. NOTIFICATIONS UNDER THIS FRAMEWORK

47. Member States are invited to use the notification form
attached to this framework (Annex E) for the purpose of
notifying aid proposals pursuant to this framework.

11. DEFINITION OF TERMS USED

48. The following definitions of the terms used in this
framework will apply:

11.1. Investment project

49. �Investment project� means an initial investment within the
meaning of section 4 of the guidelines on national regional
aid. An investment project should not be artificially
divided into sub-projects in order to escape the provisions
of this framework. For the purpose of this framework an
investment project includes all the fixed investments on a
site, made by one or more undertakings, in a period of
three years. For the purpose of this framework, a
production site is an economically indivisible series of
fixed capital items fulfilling a precise technical function,
linked by a physical or functional link, and which have
clearly identified aims, such as the production of a defined

product. Where two or more products are produced from
the same raw materials, the production units of such
products will be deemed to constitute a single production
site.

11.2. Eligible expenditure

50. �Eligible expenditure� shall be determined in accordance
with the rules laid down in the guidelines on national
regional aid for this purpose.

11.3. Regional aid ceiling

51. �Regional aid ceiling� refers to the maximum aid intensity
authorised for large companies in the assisted area
concerned at the time of the granting of the aid.
Maximum aid intensities are determined in accordance
with the guidelines on national regional aid, on the basis
of the regional aid map approved by the Commission.

11.4. Product concerned

52. �Product concerned� means the product envisaged by the
investment project and, where appropriate, its substitutes
considered to be such, either by the consumer (by reason
of the product’s characteristics, prices and intended use) or
by the producer (through flexibility of the production
installations). When the project concerns an intermediate
product and a significant part of the output is not sold on
the market, the product concerned will be deemed to
include the downstream products.

11.5. Apparent consumption

53. �Apparent consumption� of the product concerned is
production plus imports minus exports.

54. Where the Commission determines in accordance with this
framework the average annual growth of the apparent
consumption of the product concerned, it will take into
consideration, where appropriate, any significant change in
that trend.

55. Where the investment project concerns a service sector,
and in order to determine the size and the evolution of
the market, the Commission will, instead of using apparent
consumption, use the turnover of the services concerned
on the basis of the market segmentation generally accepted
for the services concerned and for which statistical data
are readily available.
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ANNEX A

FORM FOR EX-POST MONITORING

� Scheme title (or indicate if it is an �ad-hoc� aid)

� Public entity providing the assistance

� If the legal basis is an aid scheme approved by the Commission, provide the date of the approval and the State aid
case reference number

� Specify the region and the municipality

� Specify company name, whether it is an SME or a large company and, where relevant, the name of the parent
companies

� Specify the type of the project and whether it is a new establishment or a capacity expansion or other

� Specify the total cost and the eligible cost of capital expenditure to be invested over the lifetime of the project

� Nominal amount of support and its gross and net grant equivalent

� Provide the conditions attached to the payment of the proposed assistance, if any

� Products or services concerned and their Prodcom nomenclature or CPA nomenclature for projects in the service
sectors.
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ANNEX B

DEFINITION OF THE STEEL INDUSTRY FOR THE PURPOSES OF THE MULTISECTORAL FRAMEWORK

The steel industry, for the purposes of the multisectoral framework consists of the undertakings engaged in the
production of the steel products listed below:

Product Combined nomenclature code (1)

Pig iron 7201

Ferro-alloys 7202 11 20, 7202 11 80, 7202 99 11

Ferrous products obtained
by direct reduction of iron
ore and other spongy
ferrous products

7203

Iron and non-alloy steel 7206

Semi-finished products of
iron or non-alloy steel

7207 11 11; 7207 11 14; 7207 11 16; 7207 12 10; 7207 19 11; 7207 19 14; 7207 19 16;
7207 19 31; 7207 20 11; 7207 20 15; 7207 20 17; 7207 20 32; 7207 20 51; 7207 20 55;
7207 20 57; 7207 20 71

Flat rolled products of iron
and non-alloy steel

7208 10 00; 7208 25 00; 7208 26 00; 7208 27 00; 7208 36 00; 7208 37; 7208 38;
7208 39; 7208 40; 7208 51; 7208 52; 7208 53; 7208 54; 7208 90 10; 7209 15 00;
7209 16; 7209 17; 7209 18; 7209 25 00; 7209 26; 7209 27; 7209 28; 7209 90 10;
7210 11 10; 7210 12 11; 7210 12 19; 7210 20 10; 7210 30 10; 7210 41 10; 7210 49 10;
7210 50 10; 7210 61 10; 7210 69 10; 7210 70 31; 7210 70 39; 7210 90 31; 7210 90 33;
7210 90 38; 7211 13 00; 7211 14; 7211 19; 7211 23 10; 7211 23 51; 7211 29 20;
7211 90 11; 7212 10 10; 7212 10 91; 7212 20 11; 7212 30 11; 7212 40 10; 7212 40 91;
7212 50 31; 7212 50 51; 7212 60 11; 7212 60 91

Bars and rods, hot rolled, in
irregularly wound coils, of
iron or non-alloy steel

7213 10 00; 7213 20 00; 7213 91; 7213 99

Other bars and rods or iron
and non-alloy steel

7214 20 00; 7214 30 00; 7214 91; 7214 99; 7215 90 10

Angles, shapes and sections
of iron or non-alloy steel

7216 10 00; 7216 21 00; 7216 22 00; 7216 31; 7216 32; 7216 33; 7216 40; 7216 50;
7216 99 10

Stainless steel 7218 10 00; 7218 91 11; 7218 91 19; 7218 99 11; 7218 99 20

Flat-rolled products of
stainless steel

7219 11 00; 7219 12; 7219 13; 7219 14; 7219 21; 7219 22; 7219 23 00; 7219 24 00;
7219 31 00; 7219 32; 7219 33; 7219 34; 7219 35; 7219 90 10; 7220 11 00;
7220 12 00; 7220 20 10; 7220 90 11; 7220 90 31

Bars and rods of stainless
steel

7221 00; 7222 11; 7222 19; 7222 30 10; 7222 40 10; 7222 40 30

Flat rolled products of other
alloy steel

7225 11 00; 7225 19; 7225 20 20; 7225 30 00; 7225 40; 7225 50 00; 7225 91 10;
7225 92 10; 7225 99 10; 7226 11 10; 7226 19 10; 7226 19 30; 7226 20 20; 7226 91;
7226 92 10; 7226 93 20; 7226 94 20; 7226 99 20

Bars and rods of other
alloys steels

7224 10 00; 7224 90 01; 7224 90 05; 7224 90 08; 7224 90 15; 7224 90 31;
7224 90 39; 7227 10 00; 7227 20 00; 7227 90; 7228 10 10; 7228 10 30; 7228 20 11;
7228 20 19; 7228 20 30; 7228 30 20; 7228 30 41; 7228 30 49; 7228 30 61;
7228 30 69; 7228 30 70; 7228 30 89; 7228 60 10; 7228 70 10; 7228 70 31; 7228 80

Sheet piling 7301 10 00

Rails and cross ties 7302 10 31; 7302 10 39; 7302 10 90; 7302 20 00; 7302 40 10; 7302 10 20

Seamless tubes, pipes and
hollow profiles

7303; 7304

Welded iron or steel tubes
and pipes, the external
diameter of which exceeds
406,4 mm

7305

(1) OJ L 279, 23.10.2001, p. 1.
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ANNEX C

DEFINITION OF MOTOR VEHICLE INDUSTRY FOR THE PURPOSES OF THE MULTISECTORAL
FRAMEWORK

The �motor vehicle industry� means the development, manufacture and assembly of �motor vehicles�, �engines� for motor
vehicles and �modules or sub-systems� for such vehicles or engines, either direct by a manufacturer or by a �first-tier
component supplier� and, in the latter case, only in the context of an �overall project�.

(a) Motor vehicles

The term �motor vehicles� means passenger cars, vans, trucks, road tractors, buses, coaches and other commercial
vehicles. It does not include racing cars, vehicles intended for off-road use (for example, vehicles designed for use on
snow or for carrying persons on golf courses), motorcycles, trailers, agricultural and forestry tractors, caravans,
special purpose vehicles (for example, firefighting vehicles, mobile workshops), dump trucks, works’ trucks (for
example, forklift trucks, straddle carrier trucks and platform trucks) and military vehicles intended for armies.

(b) Engines for motor vehicles

The term �motor vehicle engines� means compression and spark ignition engines as well as electric motors and
turbine, gas, hybrid or other engines for motor vehicles.

(c) Modules and sub-systems

A �module� or a �sub-system� means a set of primary components intended for a vehicle or engine which is produced,
assembled or fitted by a first-tier component supplier and supplied through a computerised ordering system or on a
just-in-time basis. Logistical supply and storage systems and subcontracted complete operations which form part of
the production chain, such as the painting of sub-assemblies, should likewise be classified among these modules and
sub-systems.

(d) First-tier component suppliers

A �first-tier component supplier� means a supplier, whether independent or not, supplying a manufacturer, sharing
responsibility for design and development (12), and manufacturing, assembling or supplying a vehicle manufacturer
during the manufacturing or assembly stage with sub-assemblies or modules. As industrial partners, such suppliers
are often linked to a manufacturer by a contract of approximately the same duration as the life of the model (for
example, until the model is restyled). A first-tier component supplier may also supply services, especially logistical
services, such as the management of a supply centre.

(e) Overall project

A manufacturer may, on the actual site of the investment or in one or several industrial parks in fairly close
geographical proximity (13), integrate one or more projects of first-tier component suppliers for the supply of
modules or sub-systems for the vehicles or engines being produced. An �overall project� means one which groups
together such projects. An overall project lasts for the life of the vehicle manufacturer’s investment project. An
investment of one first-tier component supplier is integrated within the definition of a global project if at least half
the output resulting from that investment is delivered to the manufacturer concerned at the plant in question.

ANNEX D

DEFINITION OF SYNTHETIC FIBRES INDUSTRY FOR THE PURPOSES OF THE MULTISECTORAL
FRAMEWORK

The synthetic fibres industry is defined, for the purposes of the multisectoral framework, as:

� extrusion/texturisation of all generic types of fibre and yarn based on polyester, polyamide, acrylic or polypropylene,
irrespective of their end-uses, or

� polymerisation (including polycondensation) where it is integrated with extrusion in terms of the machinery used,
or

� any ancillary process linked to the contemporaneous installation of extrusion/texturisation capacity by the pros-
pective beneficiary or by another company in the group to which it belongs and which, in the specific business
activity concerned, is normally integrated with such capacity in terms of the machinery used.
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ANNEX E

NOTIFICATION FORM (1)

SECTION 1 � MEMBER STATE

1.1. Information on notifying public authority:

1.1.1. Name and address of notifying authority.

1.1.2. Name, telephone, fax and e-mail address of, and position held by, the person(s) to be contacted in case of
further inquiry.

1.2. Information of contact in permanent representation:

1.2.1. Name, telephone, fax and e-mail address of, and position held by, the person to be contacted in case of
further inquiry.

SECTION 2 � AID RECIPIENT

2.1. Structure of the company or companies investing in the project:

2.1.1. Identity of aid recipient.

2.1.2. If the legal identity of the aid recipient is different from the undertaking(s) that finance(s) the project or that
receive(s) the aid, describe also these differences.

2.1.3. Identify the parent group of the aid recipient, describe the group structure and ownership structure of each
parent company.

2.2. For a company or companies investing in the project, provide the following data for the last three financial years:

2.2.1. Worldwide turnover, EEA turnover, turnover in Member State concerned.

2.2.2. Profit after tax and cash flow (on a consolidated basis).

2.2.3. Employment worldwide, at EEA level and in Member State concerned.

2.2.4. Market breakdown of sales in the Member State concerned, in the rest of the EEA and outside the EEA.

2.2.5. Audited financial statements and annual report for the last three years.

2.3. If the investment takes place in an existing industrial location, provide the following data for the last three financial
years of that entity:

2.3.1. Total turnover.

2.3.2. Profit after tax and cash flow.

2.3.3. Employment.

2.3.4. Market breakdown of sales: in the Member State concerned, in the rest of the EEA and outside the EEA.
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SECTION 3 � PROVISION OF PUBLIC ASSISTANCE

For each measure of proposed public assistance, provide the following:

3.1. Details:

3.1.1. Scheme title (or indicate if it is an ad-hoc aid).

3.1.2. Legal basis (law, decree, etc.).

3.1.3. Public entity providing the assistance.

3.1.4. If the legal basis is an aid scheme approved by the Commission, provide the date of the approval and the
State aid case reference number.

3.2. Form of the proposed assistance:

3.2.1. Is the proposed assistance a grant, interest subsidy, reduction in social security contributions, tax credit
(relief), equity participation, debt conversion or write off, soft loan, deferred tax provision, amount covered
by a guarantee scheme, etc.?

3.2.2. Provide the conditions attached to the payment of the proposed assistance.

3.3. Amount of the proposed assistance:

3.3.1. Nominal amount of support and its gross and net grant equivalent.

3.3.2. Is the assistance measure subject to corporate tax (or other direct taxation)? If only partially, to what extent?

3.3.3. Provide a complete schedule of the payment of the proposed assistance. For the package of proposed public
assistance, provide the following:

3.4. The characteristics of the assistance measures:

3.4.1. Are any of the assistance measures of the overall package not yet defined? If yes, specify.

3.4.2. Indicate which of the abovementioned measures does not constitute State aid and for what reason(s).

3.5. Financing from Community sources (EIB, ECSC instruments, Social Fund, Regional Fund, other):

3.5.1. Are some of the abovementioned measures to be co-financed by Community funds? Explain.

3.5.2. Is some additional support for the same project to be requested from any other European or international
financing institutions? If so, for what amounts?

3.6. Cumulation of public assistance measures:

3.6.1. Estimated gross grant equivalent (before taxation) of the combined aid measures.

3.6.2. Estimated net grant equivalent (after taxation) of the combined aid measures.

SECTION 4 � ASSISTED PROJECT

4.1. Location of the project:

4.1.1. Specify the region and the municipality as well as the address.
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4.2. Duration of the project:

4.2.1. Specify the start date of the investment project as well as the completion date of the investment.

4.2.2. Specify the planned start date of the new production and the year by which full production may be reached.

4.3. Description of the project:

4.3.1. Specify the type of the project and whether it is a new establishment or a capacity expansion or other.

4.3.2. Provide a short general description of the project.

4.4. Breakdown of the project costs:

4.4.1. Specify the total cost of capital expenditure to be invested and depreciated over the lifetime of the project.

4.4.2. Provide a detailed breakdown of the capital and non-capital (2) expenditure associated with the investment
project.

4.5. Financing of total project costs:

4.5.1. Indicate the financing of the total cost of the investment project.

SECTION 5 � PRODUCT AND MARKET CHARACTERISTICS

5.1. Characterisation of product(s) envisaged by the project:

5.1.1. Specify the product(s) that will be produced in the aided facility upon the completion of the investment and
the relevant (sub-)sector(s) to which the product(s) belong(s) (indicate the Prodcom code or CPA nomen-
clature for projects in the service sectors).

5.1.2. What product(s) will it replace? If these replaced products are not produced at the same location, indicate
where they are currently produced.

5.1.3. What other product(s) can be produced with the same new facilities at little or no additional cost?

5.2. Capacity considerations:

5.2.1. Quantify the impact of the project on the aid recipient’s total viable capacity in the EEA (including at group
level) for each of the product(s) concerned (in units per year in the year preceding the start year and on
completion of the project).

5.2.2. Provide an estimate of the total capacity of all EEA producers for each of the products concerned.

5.3. Market data:

5.3.1. Provide for each of the last six financial years data on apparent consumption of the product(s) concerned. If
available, include statistics prepared by other sources to illustrate the answer.

5.3.2. Provide for the next three financial years a forecast of the evolution of apparent consumption of the
product(s) concerned. If available, include statistics prepared by independent sources to illustrate the answer.

5.3.3. Is the relevant market in decline and for what reasons?

5.3.4. An estimate of the market shares (in value) of the aid recipient or of the group to which the aid recipient
belongs in the year preceding the start year and on completion of the project.
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Communication from the Commission concerning certain aspects of the treatment of competition
cases resulting from the expiry of the ECSC Treaty

(2002/C 152/03)

(Text with EEA relevance)

1. INTRODUCTION

1. By virtue of its Article 97, the Treaty establishing the
European Coal and Steel Community (ECSC Treaty)
expires on 23 July 2002 (1). This means in principle that
as from 24 July 2002 the sectors previously covered by
the ECSC Treaty and the procedural rules and other
secondary legislation derived from the ECSC Treaty will
be subject to the rules of the EC Treaty as well as the
procedural rules and other secondary legislation derived
from the EC Treaty (2).

2. The purposes of this Communication are

— in its section 2, to summarise for economic operators
and Member States, in so far as they are concerned by
the ECSC Treaty and its related secondary legislation,
the most important changes with regard to the
applicable substantive and procedural law arising
from the transition to the EC regime,

— in its section 3, to explain how the Commission
intends to deal with specific issues raised by the tran-
sition from the ECSC regime to the EC regime in the
areas of antitrust (3), merger control (4) and State aid
control.

3. The principles that underlie the competition rules of the
two Treaties are similar. Articles 81 and 82 of the EC
Treaty are clearly inspired by the corresponding Articles
65 and 66(7) of the ECSC Treaty. Furthermore, practices
under the two Treaties have been converging for many
years. In its Twentieth Report on Competition Policy
(1990) (5), the Commission announced that the time had
come to align the enforcement of ECSC competition rules
as much as possible with the practice under the EC Treaty.
In 1998, it published a notice (6) dealing with the
alignment of procedures for processing mergers under
the ECSC and EC Treaties. In practical terms, the
changes, both substantial and procedural, arising from
the expiry of the ECSC Treaty are likely to be limited in
scope. The objective of this Communication is to facilitate
the changeover by setting out how certain situations will
be dealt with in the transition from the ECSC to the EC
regime. This Communication is made without prejudice to

the interpretation of the ECSC rules and EC rules by the
Court of First Instance and the European Court of Justice.

2. THE MOST IMPORTANT CHANGES DUE TO THE EXPIRY
OF THE ECSC TREATY

2.1. Antitrust

2.1.1. Jurisdiction

4. Under the ECSC regime, as the Commission had exclusive
jurisdiction, the national competition authorities and
national courts could not apply either Articles 65 and
66 ECSC Treaty (7) or their national competition rules to
deal with coal and steel cases.

5. With the transition to the EC regime, the national auth-
orities and courts responsible for competition will become
competent (8) to apply the European competition rules in
the coal and steel sectors as the relevant provisions of the
EC Treaty have direct effect, with the exception of Article
81(3), for which the Commission retains at present sole
competence (9). Thus, under the principles of the EC
regime, the Commission and the national authorities and
courts will have parallel powers to apply Community
competition law (10).

6. It should also be noted that, unlike Articles 65 and 66(7)
ECSC Treaty, which did not include any conditions relating
to effect on trade, Articles 81 and 82 EC Treaty apply only
if trade between Member States is affected. Thus, where
agreements or practices restricting competition, or an
abuse of a dominant position, do not affect trade
between Member States, the national competition auth-
orities and the national courts will, from 24 July 2002,
be authorised to apply their national competition rules in
the field of coal and steel (11).

7. The national competition authorities and the national
courts, which had no powers to apply competition law
under the ECSC regime, will now be able to apply either
national law and Community law or, where trade between
Member States is not affected, only the relevant national
law.
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2.1.2. Substantive antitrust rules

8. As regards the question of an appreciable restriction of
competition under Article 81(1) of the EC Treaty, the
Commission would first point out that the policy
concerning agreements of minor importance in terms of
market share (12) (agreements that are not therefore
covered by Article 81(1) (13)) will apply in full to the
coal and steel sectors as from 24 July 2002.

9. Under the ECSC regime, joint ventures have generally been
regarded as being covered by the provisions on concen-
trations (Article 66(1) to (6) of the ECSC Treaty) (14). Joint
ventures notified after 23 July 2002 that do not have the
characteristics of a ‘full-function’ joint venture within the
meaning of Regulation (EEC) No 4064/89 (15) will be
regarded as agreements within the meaning of Article 81
EC Treaty (16). Agreements concluded by such under-
takings will therefore be covered by the relevant provisions
of Regulation No 17 (17).

10. The system requiring price lists and conditions of sale to
be notified to the Commission and made public will be
abolished (18). Effectively, the undertakings concerned will
no longer be required systematically to communicate such
data to the Commission before making use of it (19).

2.1.3. Procedural rules relating to antitrust

11. The Commission has for many years (20) endeavoured to
apply the same principles, inter alia at procedural level, to
practices under the ECSC Treaty and to those under the EC
Treaty: thus important procedural features such as access
to the file, hearings or the closing of a case with a comfort
letter were introduced into ECSC practice on the basis of
EC practice. The transition to the EC regime will enhance
the transparency of these practices.

12. As regards agreements restricting competition, two inno-
vative factors will be introduced into the sectors
concerned: the requirement, where parties apply to the
Commission for negative clearance or exemption, that
the agreements be notified on form A/B (21) will be
officially introduced (22). In addition, prior consultation of
an Advisory Committee will be required before the
adoption of any Commission decision mentioned in
Article 10 of Regulation No 17.

13. Undertakings are also informed that the provisions
implementing the ban on abuse of a dominant position
are more straightforward under the EC regime than under
the ECSC regime. Indeed, under the Article 82 EC Treaty
procedure, the Commission can immediately adopt directly
applicable decisions, whereas under Article 66(7) ECSC
Treaty, it must first send the undertaking concerned an
ECSC recommendation and only then can it take a
decision in consultation with the Member State concerned.

2.2. Merger control

2.2.1. Jurisdiction

14. As far as jurisdiction is concerned, the ECSC Treaty gives
the Commission exclusive jurisdiction over all concen-
trations involving coal and steel undertakings. On the
other hand, the EC Merger Regulation (23) gives the
Commission jurisdiction only over concentrations
involving undertakings whose turnover exceeds certain
thresholds. Therefore, some operations which would
have required prior authorisation from the Commission
under ECSC rules, but do not meet the thresholds under
the EC Merger Regulation, will after the expiry of the ECSC
Treaty fall outside the Commission's jurisdiction and fall to
be examined by the national authorities in so far as
national merger rules exist.

2.2.2. Substantive law relating to concentrations

15. In relation to substance, the tests under Article 66(2) ECSC
Treaty (24) and under Article 2 EC Merger Regulation (25)
though not expressed in the same language, are similar.

2.2.3. Procedural law relating to concentrations

16. The procedures for the treatment of concentrations have
been aligned to a large extent since March 1998 when the
Commission started to apply the provisions of its Notice
concerning alignment of procedures for processing
mergers under the ECSC and EC Treaties (26).

17. However, the timing of notifications under the ECSC
regime and the EC regime is different. The ECSC rules
allow notification at any time, while the proposed concen-
tration cannot, however, be legally completed without the
prior authorisation of the Commission. The EC Merger
Regulation requires parties to notify within one week of
the ‘triggering event’, i.e. the moment when the operation
becomes irrevocable. The Commission must then adopt its
decision(s) within the time limits prescribed by the EC
Merger Regulation, otherwise the proposed operation is
automatically authorised.

2.3. Control of State aid to the steel industry

2.3.1. Substantive rules relating to steel aid

18. As for the notion of State aid, Article 4(c) ECSC Treaty
does not require the affectation of trade between Member
States for a measure to be considered State aid, contrary to
Article 87 EC Treaty. In practice, this difference will be,
however, of very limited importance given the intense
trade between Member States in steel products.
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19. Under the EC rules, the criteria for assessment of compati-
bility of State aid with the common market will be in
summary the following:

— Regional investment aid will continue to be
forbidden (27). This prohibition also covers the
granting of regional aid supplements to small and
medium-sized enterprises (SMEs).

— Rescue and restructuring aid will continue to be
forbidden (28).

— Under the ECSC rules, environment aid was permitted
in accordance with the Community guidelines on State
aid for environmental protection adopted in 1994 (29)
and with the annex to the Steel Aid Code (30). From 24
July 2002, the Community guidelines on State aid for
environmental protection adopted in 2000 will
apply (31). The most important difference of these
guidelines in comparison with the guidelines applicable
to the steel industry before the expiry of the ECSC
Treaty is that aid granted for conforming with
standards will no longer be allowed (except for aid to
SMEs in limited conditions).

— Research and development aid will continue to be
permitted in line with the Community framework for
State aid for research and development (32).

— Aid in connection with closures will continue to be
permitted (33).

— Aid for small and medium-sized enterprises at aid rates
of up to 15 % and 7,5 % respectively will be permitted
in line with Commission Regulation (EC) No
70/2001 (34) (except for large individual aid grants as
defined in Article 6 of that Regulation which will
continue to be forbidden).

— De-minimis aid will be permitted in line with
Commission Regulation (EC) No 69/2001 (35).

— Training aid will be permitted in line with Commission
Regulation (EC) No 68/2001 (36).

— Employment aid will be permitted in line with the
guidelines on aid to employment (37).

2.3.2. Procedural rules relating to steel aid

20. Council Regulation (EC) No 659/1999 (38) will apply as
from 24 July 2002. This will not entail major changes

as compared with the provisions established in Article 6
of the Steel Aid Code (39).

21. As for notification requirements, unless otherwise estab-
lished, aid granted to the steel industry under schemes
authorised by the Commission will no longer be subject
to the prior notification requirement established in the
Steel Aid Code. The same applies to aid block-exempted
by virtue of Commission Regulations (EC) No 70/2001 (40)
and (EC) No 68/2001 (41).

2.4. Control of State aid to the coal industry

2.4.1. Substantive rules relating to steel aid

22. Until the expiry of the ECSC Treaty, State aid to the coal
industry will be assessed on the basis of the rules as laid
down in Decision 3632/93/ECSC (42).

23. On 25 July 2001, the Commission adopted a proposal for
a Council Regulation on State aid for the coal industry
after the expiry of the ECSC Treaty (43). The proposal is
based on Articles 87(3)(e) and 89 EC Treaty. It has to be
adopted by the Council, after an opinion from the
European Parliament (44). It would apply from 24 July
2002. The draft Regulation stipulates that aid covering
costs for the year 2002 will, on the basis of a reasoned
request by the Member State, continue to be subject to the
rules and principles laid down in Decision No
3632/93/ECSC.

2.4.2. Procedural rules relating to coal aid

24. According to the proposal adopted by the Commission on
25 July 2001, in addition to the provisions of Article 88
EC Treaty and Council Regulation (EC) No 659/1999, State
aid to the coal industry would be subject to special rules of
notification, appraisal and authorisation as laid down in
the State aid regime proposed by the Commission.

3. SPECIFIC ISSUES RAISED BY THE TRANSITION FROM THE
ECSC REGIME TO THE EC REGIME

25. When assessing the impact of the expiry of the ECSC
Treaty on cases which would so far have been covered
by the ECSC rules, three situations have to be distin-
guished:

— First, cases, which have been completed in all factual
and legal respects on or before 23 July 2002, will be
subject to the ECSC rules only and are therefore
unproblematic.
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— Second, cases, in which all the relevant events occur
after 23 July 2002, will be subject to the EC rules only
and are therefore unproblematic, too.

— Third, cases, which from a factual or legal point of
view started before the expiry of the ECSC Treaty
and which in some way or other continue after the
expiry, may raise issues specifically caused by the
expiry of the ECSC Treaty. The remaining part of
this Communication sets out how the Commission
intends to deal with such cases.

26. With regard to procedural law, the basic principle for all
three areas (antitrust, merger control, State aid control) is
that the rules applicable are those in force at the time of
taking the procedural step in question (45). This means that
as from 24 July 2002 on, the Commission will exclusively
apply the EC procedural rules in all pending and new
cases. Unless otherwise stated in this Communication,
procedural steps validly taken under the ECSC rules
before expiry of the ECSC Treaty will after the expiry be
taken to have fulfilled the requirements of the equivalent
procedural step under the EC rules.

3.1. Antitrust

3.1.1. The position which restrictive agreements/concerted practices
exempted by the Commission on the basis of Article 65(2)
ECSC Treaty before or on 23 July 2002 will have after 23
July 2002

27. From 24 July 2002, all the EC competition rules will apply
to those agreements or practices which have previously
been authorised or the subject of a comfort letter
adopted under the ECSC rules. Authorisations granted
under the ECSC regime will also cease to be valid upon
expiry of the ECSC Treaty.

28. It will therefore be for the undertakings concerned to
review the legality of their agreements or practices in
the light of Articles 81 and 82 EC Treaty. The Commission
draws attention to the many block exemptions and
guidelines applicable in this area. In addition, in view of
the similarity of Articles 65(2) ECSC Treaty and 81(3) EC
Treaty and the convergence policy applied by the
Commission when examining ECSC cases over the years,
the Commission informs undertakings that it does not
intend, after 23 July 2002, to initiate proceedings under
Article 81 EC Treaty in respect of agreements previously
authorised under the ECSC regime and that, under the
circumstances, it does not intend to impose any financial
penalty on undertakings which are party to such
agreements. This presupposes that, where Commission
approval was subject to conditions or obligations, these
continue to be complied with by the parties concerned.

29. The Commission reserves the right, however, under the EC
rules, to initiate proceedings in respect of the future
implementation of the practices and agreements referred
to in the preceding paragraph if, owing to substantial
factual or legal developments, such practices and
agreements are clearly not eligible for exemption under
Article 81(3) EC Treaty. In that case, the Commission
would respect the legitimate expectation of the under-
takings concerned and would intervene only in the
following cases: where there has been a change in any
of the facts which were basic to the making of the auth-
orising decision; where the parties commit a breach of any
condition or obligation attached to the decision; where the
decision is based on incorrect information or was induced
by deceit; where the parties abuse the authorisation
pursuant to Article 65(2) of the ECSC Treaty granted to
them by the decision.

3.1.2. Notification cases in which the Commission started its
procedure before expiry of the ECSC Treaty and in which
this procedure is still pending after 23 July 2002

30. As regards notifications made under the ECSC regime that
are still being examined at the time of the transition, the
Commission will apply Article 65(2) of the ECSC Treaty as
regards the period before the date of expiry of that Treaty
and Article 81(3) of the EC Treaty as regards the period
thereafter. In any event, as regards procedure, the law
applicable after the expiry of the ECSC Treaty will be
the EC law.

3.1.3. Application of Articles 65 ECSC Treaty and 81 EC Treaty to
other types of agreements

31. If the Commission, when applying the Community
competition rules to agreements, identifies an infringement
in a field covered by the ECSC Treaty, the substantive law
applicable will be, irrespective of when such application
takes place, the law in force at the time when the facts
constituting the infringement occurred. In any event, as
regards procedure, the law applicable after the expiry of
the ECSC Treaty will be the EC law (46).

3.2. Merger control

3.2.1. Clearance decisions with conditions/obligations adopted by the
Commission under the ECSC Treaty before expiry of that
Treaty, compliance with these conditions/obligations to be
monitored after 23 July 2002

32. Where a concentration has been cleared under the ECSC
Treaty subject to conditions and/or obligations, which
continue after 23 July 2002, and these conditions and/or
obligations are not satisfactorily fulfilled after 23 July
2002, the Commission will take action under the appro-
priate provisions of the EC Merger Regulation (47).
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33. Similarly, if it proves necessary to modify after 23 July
2002 conditions and/or obligations based on
commitments given by undertakings in order to secure
the authorisation of their concentrations prior to the
expiry of the ECSC Treaty, the Commission will take
action as if the original authorisation decision had been
adopted under the EC Merger Regulation.

3.2.2. Concentrations notified under the ECSC Treaty and pending at
the expiry of this Treaty

34. Three principal possibilities arise in relation to concen-
trations notified under the ECSC Treaty and pending at
the expiry of this Treaty:

— Where the notified ECSC case does not meet the
thresholds of the EC Merger Regulation, there is no
longer a case with the Commission. In this situation,
the parties must as of 24 July 2002 notify the case to
the competent national authorities, where appropriate.

— If the notified ECSC case meets the thresholds of the
EC Merger Regulation, its instruction by the
Commission will continue under the EC Merger Regu-
lation and it will be treated as though it had been
originally notified under that Regulation, if the trig-
gering event in the sense of that Regulation took
place on or before 23 July 2002. If the triggering
event occurs afterwards, the operation should be
renotified.

— In cases where a triggering event has occurred and a
case which meets the thresholds under the EC Merger
Regulation has entered the informal second phase
(initiated by means of a letter setting out the
Commission's concerns) at the expiry of the ECSC
Treaty, but where a statement of objections has not
yet been adopted, the Commission will adopt a
decision under Article 6(1)(c) EC Merger Regulation
as soon as is practicably possible after the expiry of
the ECSC Treaty. The Commission will endeavour in
such cases to adhere to the timetable set out in the EC
Merger Regulation to the greatest extent possible,
counting from the date of notification. In particular,
it will endeavour to ensure that the statement of
objections is sent out at the appropriate time and
that the overall five-month deadline for the adoption
of a final decision is respected.

3.2.3. Form of notification

35. The approach to pending notified ECSC transactions
outlined above only applies to ECSC notifications made

using Form CO and which are complete. Furthermore, it
is clear from the EC Merger Regulation itself that its time
periods only start to run once the Commission is in
possession of a complete notification, in the form
provided for (48).

3.2.4. Operations exempted from the requirement of prior author-
isation under Article 66 ECSC Treaty

36. Decision No 25/67/ECSC (49) exempts certain operations
from the requirement of prior authorisation under
Article 66 ECSC Treaty. However neither the ECSC
Treaty nor Decision No 25/67/ECSC set out when the
exemption takes effect. There is no equivalent under the
ECSC rules of the ‘triggering event’ under the EC Merger
Regulation (50). When an operation, which is exempted by
Decision No 25/67/ECSC, has reached an irrevocable stage
(for instance if the sale and purchase agreements have
been finalised and signed) on or before 23 July 2002,
then this operation remains exempted from the
requirement of prior authorisation under the EC Merger
Regulation. On the other hand, if the operation has not
reached an irrevocable stage before 24 July 2002, the
operation must be notified if necessary to the Commission
under the EC Merger Regulation upon the occurrence of
the triggering event.

3.2.5. Non-exempted ECSC transaction that has not been notified
before expiry of the ECSC Treaty

37. Where a transaction which is not exempted from the
requirement of prior authorisation under Article 66
ECSC Treaty has not been notified before expiry of that
Treaty, the parties must notify the transaction under the
EC Merger Regulation if the conditions for such notifi-
cation are satisfied. Where the transaction is not notified
in such circumstances, fines may be imposed for
non-notification in accordance with Article 14(1)(a) of
the EC Merger Regulation as of 31 July 2002 (i.e. one
week after the EC Merger Regulation applied).

3.2.6. Non-exempted ECSC transaction that has been implemented
and not been notified before expiry of the ECSC Treaty

38. Where a transaction, which in the sense of the preceding
point 3.2.5. is not exempted from the requirement of prior
authorisation under Article 66 ECSC Treaty and has not
been notified, has in addition been implemented before the
expiry of the ECSC Treaty, fines may be imposed for
non-authorised implementation of the concentration in
accordance with Article 14(2)(b) of the EC Merger Regu-
lation as of 24 July 2002, provided the transaction comes
within the scope of that Regulation (51).
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3.2.7. Joint ventures

39. The practice under the ECSC Treaty has been to treat most
joint ventures (with the exception of joint buying, joint
selling and specialisation agreements and agreements
strictly analogous to them) as concentrations under the
provisions of Article 66. Therefore, certain operations
which are subject to the requirement of prior authorisation
under Article 66 ECSC Treaty may not be notifiable under
the EC Merger Regulation, for example if they are not full
function (52). If notifications of such joint ventures which
would not be notifiable under the EC Merger Regulation
are pending at the time of the expiry of the ECSC Treaty,
the notifications could, in appropriate cases be converted
under the provisions of Article 5 of the Implementing
Regulation (53) into notifications under Regulation No 17.

40. The expiry of the ECSC Treaty will have no effect on joint
ventures (full function or otherwise) authorised under
Article 66(2) ECSC Treaty on or before 23 July 2002 or
benefiting from an exemption within the meaning of
paragraph 36 above.

41. After the expiry of the ECSC Treaty, Article 2(4) of the EC
Merger Regulation will be applied to concentrations in the
coal and steel sectors which fall within the scope of that
Regulation. This Article, which has no equivalent in the
ECSC rules, provides that where the creation of a full-
function joint venture constituting a concentration in the
sense of that Regulation has as its object or effect the
co-ordination of the competitive behaviour of under-
takings that remain independent, such co-ordination shall
be appraised in accordance with the criteria of Article 81
EC Treaty (54).

3.3. Control of State aid to the steel industry

42. With regard to State aid authorised by the Commission
under the Steel Aid Code (55) or Article 95 ECSC Treaty
subject to conditions, the Commission will after 23 July
2002 continue to monitor their fulfilment. In case of
non-compliance, Article 88 EC Treaty will be applicable.

43. Where the aid was notified before or on 31 December
2001 (56) and the Commission has initiated the
procedure of Article 6(5) of the Steel Aid Code, it will
endeavour to adopt a decision at the latest on 23 July
2002 on the basis of the information available to it.
However, if for objective reasons, this is not possible,
the Commission will continue the investigation under
the provisions of Regulation (EC) No 659/1999 and
adopt a final decision under Article 88(2) EC Treaty.

44. When taking decisions after 23 July 2002 in respect of
State aid put into effect on or before that date without

prior Commission approval, the Commission will proceed
in accordance with the Commission notice on the deter-
mination of the applicable rules for the assessment of
unlawful State aid (57). According to this notice, the
Commission shall always assess the compatibility of
unlawful State aid with the common market in accordance
with the substantive criteria set out in any instrument in
force at the time when the aid was granted.

3.4. Control of State aid to the coal industry

45. After the expiry of the ECSC Treaty, the Commission will
continue to monitor the application by the Member States
of the decisions authorising State aid adopted under
Decision No 3632/93/ECSC (58). In case of
non-compliance, the case will be investigated following
the procedures as laid down in Regulation (EC) No
659/1999.

46. It is expected that the majority of State aid which covers
costs prior to 23 July 2002 will be the subject of
Commission decisions before the expiry of the ECSC
Treaty. However, there may be cases where the
Commission is not in a position to adopt a decision
before the expiry of the ECSC Treaty. These possible
cases, and the Commission's proposed course of action
in respect of them, are as follows.

— In accordance with Article 9(4) of Decision No
3632/93/ECSC, the Commission has to decide on the
measures notified by a Member State within three
months of receipt of notification. It may consequently
happen that aid notified less than three months before
the expiry of the ECSC Treaty (i.e. notification after 23
April 2002) is not the subject of a Commission
decision before the expiry of this Treaty. This could
also be the case of a notification made earlier, if the
Commission considered that the notification was insuf-
ficient and requested further information from the
Member State or, having doubts about the compati-
bility of the aid, decided to initiate the procedure
provided for under Article 88 ECSC Treaty.

— If there has been no Commission decision when three
months from notification have passed, the expiry of
the ECSC Treaty means that the Member State does
not have the right to implement the notified measure
at the end of the three-month period referred to above,
as it would have had were Article 9(4) Decision No
3632/93/ECSC still in force. Indeed, any notification
presented by the Member State before the expiry of
the ECSC Treaty, which has not been the subject of
a formal Commission decision, will have to be
considered obsolete (i.e. non-existent from a legal
point of view) after 23 July 2002.
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— The Member State would have to proceed with a new
notification under the provisions of the EC Treaty and
of the possible new Council Regulation (59) which,
once adopted, would be applicable as from 24 July
2002. Alternatively, and more simply, the Member
State could inform the Commission that the initial
notification can be regarded as a newly submitted
notification. The period in which the Commission
will have to decide would start to run as of the date
of this (new) notification. If such a case arose, the
Commission would make the utmost efforts to
ensure that a decision on the measure is adopted as
soon as possible.

— The draft Council Regulation (60), currently under
discussion (61) and intended to be applicable after the
expiry of the ECSC Treaty, stipulates that Member
States will be able to opt, for aid covering costs for

2002, for the application of the rules and of the prin-
ciples laid down in Decision No 3632/93/ECSC.

47. When taking decisions after 23 July 2002 in respect of
State aid put into effect on or before that date without
prior Commission approval, the Commission will proceed
in accordance with the specific provisions in the Council
Regulation currently under discussion (62). When assessing
aid, which does not fall under that Regulation and which
has been granted on or before that date without prior
Commission approval, the Commission will proceed in
accordance with the Commission notice on the deter-
mination of the applicable rules for the assessment of
unlawful State aid (63). According to this notice, the
Commission shall always assess the compatibility of
unlawful State aid with the common market in accordance
with the substantive criteria set out in any instrument in
force at the time when the aid was granted.

(1) Article 97 ECSC Treaty provides: ‘This Treaty is concluded for a period of 50 years from its entry into force.’.
(2) The question which rules are applicable to individual cases, which started before the expiry of the ECSC Treaty and are not fully completed by

23.7.2002, is tackled under section 3 below.
(3) In this Communication, the term ‘antitrust’ refers to the prohibition of restrictive agreements between undertakings, decisions by associations of

undertakings and concerted practices, as well as the prohibition of abuses of dominant positions (Articles 65 and 66(7) ECSC Treaty; Articles 81
and 82 EC Treaty).

(4) In this communication, the term ‘merger control’ refers to the control of any concentrations no matter whether they are effected by mergers
between previously independent undertakings or acquisition of control of other undertakings (see Article 66(1) ECSC Treaty and Article 3 Council
Regulation (EEC) No 4064/89 as amended by Regulation (EC) No 1310/97).

(5) European Commission, Twentieth Report on Competition Policy (1990), paragraph 122.
(6) Commission notice concerning alignment of procedures for processing mergers under the ECSC and EC Treaties (OJ C 66, 2.3.1998, p. 36).
(7) See judgment of the European Court of Justice (ECJ) of 13.4.1994, Case C-128/92, Banks, [1994] ECR I-1209 at paragraphs 17 and 18.
(8) Where national administrations are concerned, on condition that their national law allows them to apply Community law.
(9) The proposed amendment of Council Regulation No 17 (COM(2000) 582 final of 27.9.2000), currently before the Council and the European

Parliament, foresees to give the national competition authorities and the national courts the power to apply Articles 81 and 82 EC Treaty in full.
(10) The details of the cooperation between the Commission and the competent national authorities are defined in the Notice on cooperation between

the national courts and the Commission in applying Articles 85 and 86 of the EEC Treaty (OJ C 39, 13.2.1993, p. 6) and in the Commission
notice on cooperation between national competition authorities and the Commission in handling cases falling within the scope of Articles 85 or
86 of the EC Treaty (OJ C 313, 15.10.1997, p. 3).

(11) This does not of course prevent national law from applying in parallel with Community law where the condition of effect on trade is satisfied.
(12) Commission notice on agreements of minor importance which do not appreciably restrict competition under Article 81(1) of the Treaty

establishing the European Community (de minimis) (OJ C 368, 22.12.2001, p. 13).
(13) Provided they do not contain any ‘hard core’ restrictions.
(14) However, in the case of undertakings whose object was a joint buying or a joint selling agreement, a specialisation agreement or agreements

analogous to specialisation agreements, Article 65(2) ECSC Treaty was applicable.
(15) Concept described in the Commission notice on the concept of full-function joint ventures under Regulation (EEC) No 4064/89 on the control of

concentrations between undertakings (OJ C 66, 2.3.1998).
(16) The sole exception will be transactions which benefited from an exemption from the requirement of prior authorisation under Article 66 of the

ECSC Treaty and which have become irrevocable before 24 July 2002; see paragraph 36 below.
(17) This will involve a modification of the timetable (there being much fewer rules on the time limits for the examination of such agreements by the

Commission than for ‘merger’-type procedures, except in the specific case of cooperative joint ventures ‘of a structural character’ where an
accelerated procedure is established by Commission Regulation (EC) No 3385/94 of 21 December 1994), and of the criterion of compatibility of
the agreement.

(18) Pursuant to Article 60(2) ECSC Treaty, Decision No 4-53 of 12.2.1953 (OJ of the High Authority of 12.2.1953, p. 3) and, as regards coal only,
Decision 72/443/ECSC of 22.12.1972 on alignment of prices for sales of coal in the common market (OJ L 297, 30.12.1972, p. 45). In practice,
the implementation of this obligation had been gradually relaxed, but certain undertakings in the coal sector nonetheless continued to send this
information to the Commission.

(19) The removal of this requirement is without prejudice to the Commission's power to seek from the undertakings concerned all the information it
requires to carry out the tasks assigned to it by the Treaty and Community law.

(20) European Commission, Twentieth Report on Competition Policy (1990), paragraph 122.
(21) Commission Regulation (EC) No 3385/94 of 21 December 1994.
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(22) The Commission had already asked the undertakings concerned to use a simplified form for their applications for authorisation (Twenty-first
Report on Competition Policy (1991), paragraph 138).

(23) Council Regulation (EEC) No 4064/89 as amended by Regulation (EC) No 1310/97.
(24) Article 66(2) ECSC Treaty provides: ‘The Commission shall grant the authorisation referred to in the preceding paragraph if it finds that the

proposed transaction will not give to the persons or undertakings concerned the power, in respect of the product or products within its
jurisdiction:
— to determine prices, to control or restrict production or distribution or to hinder effective competition in a substantial part of the market for

those products, or
— to evade the rules of competition instituted under this Treaty, in particular by establishing an artificially privileged position involving a

substantial advantage in access to supplies or markets’.
(25) Article 2(2) EC Merger Regulation provides: ‘A concentration which does not create or strengthen a dominant position as a result of which

effective competition would be significantly impeded in the common market or in a substantial part of it shall be declared compatible with the
common market’.

(26) OJ C 66, 2.3.1998, p. 36.
(27) Communication from the Commission, Multisectoral framework on regional aid for large investment projects (OJ C 70, 19.3.2002, p. 8).
(28) Communication from the Commission, Rescue and restructuring aid and closure aid for the steel sector, (OJ C 70, 19.3.2002, p. 21).
(29) OJ C 72, 10.3.1994, p. 3.
(30) Commission Decision No 2496/96/ECSC of 18.12.1996 establishing Community rules for State aid to the steel industry (OJ L 338, 28.12.1996,

p. 42).
(31) OJ C 37, 3.2.2001, p. 3.
(32) OJ C 45, 17.2.1996, p. 5.
(33) Communication from the Commission, Rescue and restructuring aid and closure aid for the steel sector, OJ C 70, 19.3.2002, p. 21.
(34) OJ L 10, 13.1.2001, p. 33.
(35) OJ L 10, 13.1.2001, p. 30.
(36) OJ L 10, 13.1.2001, p. 20.
(37) OJ C 334, 12.12.1995, p. 4. New rules are under preparation.
(38) Council Regulation (EC) No 659/1999 of 22.3.1999 laying down detailed rules for the application of Article 93 of the EC Treaty (OJ L 83,

27.3.1999, p. 1).
(39) Commission Decision No 2496/96/ECSC of 18 December 1996 establishing Community rules for State aid to the steel industry (OJ L 338,

28.12.1996, p. 42).
(40) OJ L 10, 13.1.2001, p. 33.
(41) OJ L 10, 13.1.2001, p. 20.
(42) Commission Decision No 3632/93/ECSC of 28 December 1993 establishing Community rules for State aid to the coal industry (OJ L 329,

30.12.1993, p. 12).
(43) OJ C 304, 30.10.2001, p. 202.
(44) The Council reached a political agreement on this proposal on 7 June 2002.
(45) Judgment of the ECJ of 6.7.1993 in Joined Cases C-121/91 and C-122/91, CT Control v Commission, [1993] ECR I-3873 at paragraph 22;

Judgment of the ECJ of 12.11.1981 in Joined Cases 212 to 217/80, Amminstrazione delle finanze dello Stato v Salumi, [1981] ECR 2735 at
paragraph 9.

(46) Including the Commission notice on immunity from fines and reduction of fines in cartel cases (OJ C 45, 19.2.2002, p. 3).
(47) Articles 6(3) and 8(5) of the EC Merger Regulation.
(48) Article 10(1) EC Merger Regulation, Articles 3 and 4 of the Implementing Regulation (Commission Regulation (EC) No 447/98 of 1 March 1998

on the notifications, time limits and hearings provided for in Council Regulation (EEC) No 4064/89 on the control of concentrations between
undertakings (OJ L 61, 2.3.1998, p. 1)).

(49) Decision No 25-67 of 22 June 1967 laying down in implementation of Article 66(3) of the ECSC Treaty a regulation concerning exemption from
prior authorisation (OJ 154, 14.7.1967, p. 11). English special edition: Series-I 67, p. 186.

(50) The ‘triggering event’ within the meaning of the EC Merger Regulation is defined as the moment when the operation becomes irrevocable, see
above paragraph 17.

(51) As regards implementation without notification or prior authorisation of a non-exempted ECSC concentration, see also Article 66(6) of the ECSC
Treaty.

(52) Commission notice on the concept of full function joint ventures under Council Regulation (EEC) No 4064/89 on the control of concentrations
between undertakings (OJ C 66, 2.3.1998, p. 1).

(53) Commission Regulation (EC) No 447/98 of 1 March 1998 on the notifications, time limits and hearings provided for in Regulation (EEC) No
4064/89 on the control of concentrations between undertakings (OJ L 61, 2.3.1998, p. 1).

(54) Where a concentration in the coal or steel sectors was implemented without authorisation before expiry of the ECSC Treaty and the undertakings
involved actually engaged in anti-competitive practices inconsistent with Article 65 ECSC Treaty, the principles set out in point 3.1.3 will apply.

(55) Commission Decision No 2496/96/ECSC of 18 December 1996 establishing Community rules for State aid to the steel industry (OJ L 338,
28.12.1996, p. 42).

(56) Under Article 6(1) and (2) of the Steel Aid Code notifications of aid plans must be lodged with the Commission at the latest by 31 December
2001.

(57) OJ C 119, 22.5.2002, p. 22.
(58) Commission Decision No 3632/93/ECSC of 28 December 1993 establishing Community rules for State aid to the coal industry (OJ L 329,

30.12.1993, p. 12).
(59) See paragraph 23 above.
(60) See paragraph 23 above.
(61) See footnote 44.
(62) See paragraph 23 above.
(63) OJ C 119, 22.5.2002, p. 22.

ENC 152/12 Official Journal of the European Communities 26.6.2002

F.6.3


	F  SECTOR - SPECIFIC RULES.pdf
	F.1.1_Communication cinema and audiovisual works.pdf
	F.1.2_Communication from the Commission to the Council, the European Parliament, the Economic and Social C.pdf
	F.1.3_Commission Communication concerning the prolongation of the application of the Communication on the follow-.pdf
	F.1.4_Communication on State aid assessment.pdf
	F.1.5_supplementary_information_sheet_audiovisual_production_annex1_consolidated_pages94-95.pdf
	F.2.1 Communication from the Commission on the application of State aid rules to public service broadcasting.pdf
	F.3.1 Commission Communication relating to the methodology for analysing State aid linked to stranded costs – Adopted by the Commission on 26.07.2001.pdf
	F.4.1 - 1998 02 06 C_39 postal services.pdf
	F.5.1 Framework on State aid to shipbuilding.pdf
	F.5.2 Communication Commission on the submission to individual notification of the application of all regional investment aid schemes to.pdf
	F.5.3 Commission communication concerning the prolongation of the Framework on State aid to shipbuilding.pdf
	F.5.4 Communication from the Commission concerning the prolongation of the Framework on State aid to shipbuilding.pdf
	F.6.1 Communication from the Commission Rescue and restructuring aid and closure aid for the steel sector.pdf
	F.6.2 Multisectoral framework.pdf
	F.6.3. Communication from the Commission concerning certain aspects of the treatment of competition cases resulting from the expiry of the ECSC Treaty.pdf

