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Introduction

On behalf of the 5600 mission-driven, not-for-profit members of the American Association of Homes &
Services for the Aging (AAHSA), T want to thank the Committee for theé opportunity to address the Tri- -
Committees draft legislation to provide affordable quality health care for all Americans and reduce the
growth in health care spending.

AAHSA members (www.aahsa.org) help millions of individuals and their families every day through
mission-driven, not-for-profit organizations dedicated to providing the services that people need, when .
they need them, in the place they call home. Our member organizations, many of which have served their
comimunities for generations, offer the continuum of aging services: adult day services, home health,
community services, senior housing, assisted living residences, continuing care retirement
- communities and nursing homes. AAHSA’s commltment is-to create the future of aging services through _
quality people can trust. S

We commend’ the three comumittees for their extraordinary collaboration on developing a comprehensive -
approach to ensuring that all Americans have access to affordable health care coverage. The task is -
daunting and the committees and their staff are to be commended for the volume of research, deliberation -
and drafting they have been able to accomplish in such a relatively brief period. The expansion of

coverage, the improvements in the insurance marketplace, the proposed solutions to problems with
coverage and access which we see in ‘this draft legislation are all elements that must be resolved in any. -
successful reform of our nation’s health care system

There are many prov1510ns in thlS draft 1eglsiat10n that mirror AAHSA’s public policy and that we have ,
urged Congress to adopt for years.  We are pleased the committees recognize the value and importance of
improving the payment system for nursing homes and address critical workforce issues, access for
beneficiaries, quality improvement and transparency. We also appreciate that this legislation i is a draft, and
~ will take this opportumty to indicate those areas where we have coricerns and recommend alternatives.

And of course, we are more than willing to work with the committees to address any 1 recommendatlons we
make.

Health Reform and Long Term Services and Supports

We appland the committees for addrcs_sing very key issues corfronting our health care system — issues that
affect all of us. Assuring access to affordable and meaningful health insurance, acknowledging a shared
responsibility as individuals, employers and government to ensure coverage of essential health benefits,
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addressing cost, and investing in our health care workforce are funclamental These elements affect our
members and the people we serve as providers, as employers and as citizens.

While the health reform discussions have focused on the acute care system, we note that the principles that
underlie this draft bill resonate in the long term services and supports field and mirror AAHSA’s public
policy and the policy adopted by well over 100 organizations representmg aging services and other
providers, consumer groups and persons with disabilities.

The care and services our members provide are an integral part of the health care system. According to a
recent poll conducted by the Mellman Group, 85% of Americans believe that long-term services and
supports should be included in national health reform and will be surprised if they are not. Instinctively,
Americans recognize that there is a critical nexus between the serv1ces they need to mamtam their health -
and the med1cal care itself.

An est1mated 10 million Americans currently need long-term services - personal care, assistive technology
and other supportive services, and this number will grow. However, we lack a coordinated, national
public-private system for adequately, efficiently and humanely delivering high quality services.” The
elements' for such a system mirror the elements in the committees draft legislation'

COVERAGE AN D CHOICE: Only 6-7 million Americans have prrvate health insurance coverage for

long-term services and supports, and this coverage has been slow to grow for a number of reasons, =~

including affordabmty, exclusion for health reasons, and the nature of the product. Medicare covers

relatively little long-term services and supports. Medicaid has become the default public long-term

services and supports program, despite longstanding efforts to restrict ehgtblhty While Medicaid coverage
- has broadened in recent years, it still glves beneficiaries few choices of services, provrders or settings.

- AFFORDABILITY: Nursing home care averages $70,000 per year and can run'over $100,000 a year in
some areas. Home care costs average $15-20 per hour. These costs are unaffordable for the majority of -
individuals and increasing reliance on Medicaid for coverage of long-term services and supports is
unsustainable for federal and state governments. -

SHARED RESPONSIBILITY: Low take-up rates for private long-term care insurance have resulted from
underwriting practices that prevent up to 20% of applicants from qualifying for coverage and from the
relatively high premiums charged for this coverage. Individuals who finance long-term services and
'supports on their own can quickly spend down a lifetime of savings. Arnencans need an access1ble and
—'affordable structure to reSpons1ny plan for the cost of their own long -term serv10es and. supports '

PREVENTION AND WELLNESS: AAHSA strongly supports efforts to encourage healthier hfestyles to
prevent diabetes, heart disease and other conditions that are expensive to treat. Research into more
effective treatment and prevention of Alzheimer’s disease and other forms of dementia could significantly
reduce future spending on long-term services and supports. Nevertheless, the longevity trend which is 7
g1v1ng us increasing numbers of centenarians means that more and more Amerrcans will need long—term
services and supports in the coming years. : '

Recommendation:
AAHSA urges the committees to include a national insurance program for long-term services and

supports as part of the final health care reform legislation. Insurance is the correct approach, as
the need for services isa risk and not a certainty. The inability of the private market to adequately
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serve this population, coupled with the increasingly unsustamable burden on Medicaid, points
directly to the need for a national insurance program.

The CLASS Act (H.R. 1721), introduced_ by Rep. Frank Pallone, represents a model that we urge

- the Committees to adopt in final legislation. It has been included in the health care reform
legislation proposed by the Senate Health, Labor, Education and Pensions Committee as Title
XXII. The CLASS Act creates a voluntary insurance program specifically for services not
covered by traditional health insurance and will provide an affordable product that covers basic
needs, provides choices, and helps prevent impoverishment. Including the CLASS Act in health .
care reform legislation complements and completes the work of the Committees to address the :
health care needs of all Americans,

' The CLASS Act parallels the recommendations AAHSA’s own Financing Cabinet made for the
reform of the long term services and supports financing system. The cabinet made its '
recommendations based on a two-year examination of all the issues involved in financing long-

- term services and supports. As with any form of insurance, the cabinet determined that the more
universal the coverage, the more affordable it would be for all participants. :

Only a fundamental reform of the long-term services and supports system as proposed in the -
CLASS Act will achieve the Medicaid savings necessary to prevent Medicaid from 1mplod1ng
under the impending needs of the baby boom generatlon

AAHSA will now address specific pr0v131ons in the committees draft leglslatzon that affect agmg services
providers. '

Skilled Nursing Faci!it‘} Payment System (Sec. 1111, 1101)

We commend the committees for incorporating into this legislation the recommendations from the
Medicare Payment Advisory Commission (MedPAC) to restructure the payment system for skilled nursing
facilities. Restructuring the payment system is needed to more accurately account for caring for medically .
complex residents. Section 1111 implements a position that AAHSA, as well as MedPAC has advocated
for many years. ' ‘ !

Indeed, two years ago AAHSA submitted testimony to the Ways & Means Health Subcommittee urging

the committee to revisit this deeply flawed payment system.- The current system, which the Tri-Committee
draft legislation corrects, is based on Resource Utilization Groups (RUGs) that do not accurately determine
acuity of need and do not responsibly calculate.cost. This is particularly true for medically complex
patients who generally require not only extensive nursing care but also significant amounts of medication,
supplies, tests, respiratory care, and other so-called non-therapy ancillaries (NTA). Medicare reimburses
skilled nursing facilities for many very expensive patients at considerably lower rates than Medicare pays
for patients whose care costs much less. The Inspector General, MedPAC and the GAO have all reported
on these inaccuracies. : : : :
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In February 2009, MedPAC wrote to CMS urging that the system be revised, stating:

The shortcomings of the current SNF PPS are extensive and create inequities for beneficiaries and
providers. The PPS poorly targets payments for nontherapy ancillary services (NTA), such as
intravenous medications and respiratory care, so that patients who require these services are harder
to place than other patients and the SNFs that treat them are financially disadvantaged. The current
design overpays for rehabilitation therapy services and relatively underpays for medically complex
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care. In addition, the lack of proportionality between payments and costs for therapy services
creates financial incentives to furnish care that may be of marginal benefit to the patient and
results in facilities selectmg certain patients over others. These design flaws are partly responsible
for the widely varying financial performance between nonprofit and for-profit SNFs and between
freestanding and hospital- based SNFs. The Commission behcves these glaring problems create an
urgent need for reform and warrant correction.

Section 1111 directs the Secretary to revise the pros_pectlvé payment system (PPS) by adding a separate
NTA component; replacing the therapy component with one that establishes payments based on predicted
patient needs; and adopting an outlier policy. These requlrements mirror the recommendatlons made by
MedPAC.

Recommendation:

AAHSA strongly recommends that the final health care reform legislation contain Section 1111,
Fixing the RUGS payment system corrects an imbalance that resulted in overpayments for therapy.
services and underpayments for NTA services.  This imbalance had a significant negatlvc impact
on not- for-proflt SNFs.

Skilled Nursing Facility Payment Update (Sec. 1101!

The Tri-Committee bill freezes skilled nursing facility payments for FY 2010 for a nine-month period
effective January 1, 2010. AAHSA was disappointed to see this provision included in the legislation. -
CMS is already planning to reduce providers’ payments by a net 1.2% through'a regulatory change, and
the failure to implement the update further reduces payments to pr0v1dcrs by 3.3% or more.

We urge the Committee to reject this proposal, Wthh would penalize the very health care prowders who
are making the greatest effort to ensure high quahty care for frail older people.

Seventy-six percent of nursing home residerits are pald for by Medicaid or Medicare. Very few reSIdents
currently have private insurance to cover the cost of their care. The heavy reliance on these two programs
makes their payment policies even more critical to nursing facility operauons than they are for health care .
providers that have more vaned sources of payment.

The inequity of the current payment system,’-as described'in the discussion of Section 1111, is particularly
evident when determining whether the update is' warranted: Not- for-profit SNFs have very low Medicare -
marglns for 2007, MedPAC found that although skilled nursing facilities as-a whole achieved 14.5%
margins, not-for-profit facilities had Medicare margins of 4.5%. The large margins used by MedPAC: to -
Justlfy eliminating the update are simply non-existent in the not-for~profit sector. The market basket update
is essential to smoothin g out this dlsparlty and giving facilities caring for the most complex patlents the
necessary resources.

Adequate Medicare reimbursement makes a major difference to nursing homes’ ability to recroit and retain
staff, the single greatest determinant of the quality of care facilities are able to provide. Denial of a
payment update to facilities that already are struggling to break even on the services they provide to
Medicare beneficiaries would run directly counter to the many 1n1t1at1ves we are pursuing to raise nursing -
home quahty

Because payment policies are so critically tied to adequate staffing, we would add, on a positive note, that
we are very supportive of Sec. 1414 (f) in the Tri-Committee bill, which mandates separate reporting of
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nurse staffing on Medicare cost reports. This information will give Medicare, MedPAC, and Congress
- significant information on how Medicare dollars are spent.
Recommendatiohs:
AAHSA urgés the Committee not to elinﬁnate the market basket update for FY 2010 as'this-.
unfairly penalizes those providers who care for the more medically compiex and have h1gher :

- staffing and therefore have very low margins.

AAHSA strongly supports Sec. 1414(f), cost reporting for nurse staffing, as a cr1t1cal element for
determining appropriate use of Medicare funds. : -

Post acute care services payment reform (Sec. 1151-1152)

AAHSA supports directing the Secretary to develop an appropriate post-acute care payment system and
appreciates the thoughtfulness in approach taken by the Committees. In addition, we support directing the
Secretary to develop quality measures to determine the appropriateness of readmissions. We'would add
that any policy should be coordinated with quahty measures for hospitals.

Post-acute services must be better coordinated to prevent the rehospltahzations that are costly to the
Medicare program and arduous for beneficiaries. Better transitions among different levels of services are
one of AAHSA’s big ideas for the future of aging services. The issues to be considered by the Secretary =
cover many of the concerns AAHSA has noted, including ensuring quality of care and beneficiary choice .
and addressing corporate and regulatory differences. We believe that in addition to traditional bundling,
the Secretary should examine the appropriateness of alternatives such as care trans1t10n medical homes,
and house call 1mt1at1ves : : ;

AAHSA is concerned, however, with the interim policy adopted in Sec. 1151, which essentially createsa
non-rebuttable presumption that all readmissions to hospitals within 30 days are the fault of the post-acute :
care provider. This policy would be much too broad; as an example, a patient who is admitted to a nursing -
home to recover from hip replacement would have to be rehospitalized if he suffered a heart attack ten . :
days later. The incentive for post-acute providers would then become denymg admittance to patlents who
risk being rehospitalized.

We are also concerned that tlns approach will exaccrbatc the problem with placing medically complex . -
patients identified in MedPAC’s March 2009 report (p. 167). This policy punishes high quality providers.
who take very ill patients equally or greater than poor quality providers who have no incentive fo accept-
medically complex patients. '

We strongly agree that reducing or eliminating avoidable re-hospitalization is an important goal not just.
financially but also as a consumer issue and a quality issue. We recognize that post-acute care providers
have an equal responsibility with hospitals to prevent rehospitalizations whenever possible. However, we
urge the Committees to eliminate this specific provision and instead make sure that the Secretary moves
quickly to determine what is an “avoidable hospitalization” and appropriate incentives and penalties.

Recommendations:
AAHSA supports the provisions in Sec. 1152, but requests that the committees not adopt Sec.

1151. AAHSA would be happy to work with the committees as to develop alternatlve interim
.. policies. . .
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Reducing Health Disparities (Sections 1221-1224)

AAHSA supports the provisions in these Sections and is very pleased that the committees recognize the
importance of add'ressing cultural competence generally and language specifically. We encourage
including aging services providers in these studies; many of our members have multi-lingual campuses,

and of course that includes residents from many backgrounds as well as staff. The Better Jobs Better Care
research and-demonstration program (www.bjbc.org), funded by the Robert Wood Johnson Foundation

and Atlantic Philanthropies, and the AAHSA Commission on Ethics in Aging Services have produced
tool-kits and other resources to assist provrders develop and maintain workplaces that respect d1vers1ty of
staff and residents. -

http://www.aahsa. or,q/un]oadedFlles/resources/Governance&eaal and Ethical - Pohmes/Ethrcs Whitepape

WEB pdf

Recommendation-

AAHSA strongly supports these prov1s1ons and encourages 1nc1uS1on of. aglng services provrders :
. in'studies and demonstratlons

Extension of therapy caps except_ions prbcess (Section 1231)

AAHS A has long advocated for a reasonable payment system for outpatient therapy services.. We
appreciate continuation of the exceptions process, but ultimately the question of how to pay for outpatient
therapy needs to be addressed, elther by repealing the arb1trary cap structure enurely or by developmg

" another: system for payment o

Medlcare currently covers physical, occupatlonai and speech therapy, but hmrts or caps” the amount of
therapy an 1nd1v1dua1 can recelve ina glven year. '

Therapy needs have: increased as the pOpulation ages and people live longer. Limiting the therapy that one
can receive in a particular year often hinders an individual’s abrhty to regain physical strength and daily”
living skills that are required to live 1ndependent1y In addition, an individual may exhaust his or her
permitted therapy early in the year and have a new need for therapy later in the year as a result of a hew
medical setback (surgery, injury from a fall, heart attack, etc. ) :

Caps on therapy coverage first were 1mposed by the. Balanced Budget: Act of 1997, but scon afterward"-
_ Congress unposed a series of moratoriums on the caps because of thelr potenual 1mpact on beneﬁcranes
with serious injuries and health conditions. : : :

The last moratormm expired at the end of 2005. Instead of renewing it, Congress created an exceptlons
process under the Def1c1t Reduction Act whrch is continued each year.

Recommendatrons

Optimally, Congress should simply repeal the caps. Although repeal scores as an increase in -
federal spending, the caps have been in full effect for only a few weeks in the last twere years.
They have not effectively reduced federal spending.

_Alternatively, the provision in the Tri—COmmittee bill should be adopted. We suggest that the
“Secretary be directed to create a permanent process for determining appropriate payment for
therapy treatment. The leglslauon should specifically dn‘ect the Secretary to design and implement
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a new system that (among other things) includes an outlier process and conforms to the Data
Quality Act. The Secretary should also be directed to convene a Technical Advisory group to-

" assist in the design of this new system, which would mclude relevant consumer and prov1der
groups and.scientists. - :

: N ursing Home Trans parencv (Tltle IV, Subtitle B)

AAHSA supports.these provisions, with the exceptlon of Section 1421, which we w.il.l address separately.

This bill will increase transparency and promote accountability by requiring all nursing homes to disclose
their ownership. We share the Tri-Committees” view that the public must have complete information
about the individuals-and corporate entities who may effectlvely be held accountable for the quahty of:
services provided in a nursing facility. : .

Recognizing that consumers need adequate and more easily accessible information, the bill also improves
the information available to consumers on Nursing Home Compare and d]Iects that unprovements bc
made to make the site more user-friendly for the public. - :

It is djfﬁcult for consumers to-obtain adcquatc and useful_ information on nursing homes so that they can
make an informed decision for themselves or a loved one. The information that is available is not written
for the lay person and does not contain critical information to assess the quality of life and care provided
by the home. This lack of good information is partlcularly d1sturb1ng because CONSUINETS : seldom have the - -
" time or capacxty to research homes. . : o

Therefore, by default, the prirnary source of information for conSumers is Nursing Home Compare, the
website established and maintained by CMS. Nursing Home Compare contains the results of the latest
surveys for each Medicare and Medicaid-certified nursing home, quality measures based on the -
information collected for the Minimum Data Set (MDS) Repository, and some general information
regarding ¢ach nursing home. Although an effort has been made to explain each reported measure and
deficiency citation, the site never actually explains the process and the meaning of the results, how surveys
are conducted, what they mean and don’t mean. How should the consumer assess the meaning of a
deficiency that ranks as a “2” and affects a “few” residents? Consumers cannot even determine if cited
deficiencies relate to many incidents or one incident. Nor is there any lay explanation of the facts
underlying the deficiency so that a consumer can understand the meaning of the deficiency. What is the
actual impact on “quality”? How should the consumer use this data? Other issues that have been raised
about the information provided on Nursing Home Compare relate to the reliability of the datai, as well as . :
understanding that compliance with regulations is not the same thing as quality. None of these, questions is
answered, even though understandmg how to interpret survey data and integrate tlns data into one’s -
analysis of any partlcular nursing home seems like fairly bas1c information.. :

Furthermore, Nursing Home Compare measures and reports only comphance w1th minimum standards of
care. It does not identify nursing homes that consistently achieve outstanding quality of services, and . -

* unfortunately, there really is no other data source for identifying which nursing homes have high quality.
As a result, everyone from CMS to consumer groups to nursing homes ourselves urge prospective
residents or their decision makers to visit the nursing homes they are considering if at all possible. The
time to visit prospective homes and the tools to analyze the information obtained from Nursing Home
Compare and their visits are critical to the ability of consumers to make thoughtful and intelligent
decisions.
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Other important provisions included in this bill relate to workforce. As noted earlier in our testimony, the
bill corrects a Iong—standing omission on Medicare cost reports by requiring information on dollars spent
for nursing — nursing costs are a critical clement in assessing quality. Breaking out these costs separately
on Medicare cost reports will enable policymakers, regulatory agencies and consumers to easily determine
which facilities are using the resources provided by Medicare to maximize their quality of care.

The bill also includes provisions adding dementia management and abuse prevention to direct care worker
training programs. Finally, the bill addresses concerns about the scope and length of training for certified
nursing assistants, and calls for a study on the content of training programs for staff and whether the
minimum hours should be-increased. ‘We strongly support a study of these issues. One of the key findings
from the Better Jobs Better Care research and demonstration program was that there simply does not exist
a definition of core competencies for staff in long-term care settings. As a result, existing programs may
not be sufficient and more importantly fail to provide optimal eéducation, training and- advancement A
study of edueanon and training in th1s ﬁeld is long overdue

Fmally, AAHSA urges the Tri-Committees to remove the provisions in Sec. 1421 that increase civil ,
money penalties. AAHSA believes that the provisions increasing penalties for deficiencies are unnecessary
and unduly punitive. Extensive remedies currently exist to address inadequate performance by nursing
homes, through fines, denial of payment for new admissions, exclusion from Medicare, and imposition of -
temporary management (in addition to the national independent monitor program created in the bill). We -
believe based on our work on the Advancing Excellence Campaign with CMS, AARP and other consumer
groups, and the other provider organizations that education, training, support and positive reinforcement of
nursing homes that engage in continual quality improvement are the building blocks for improving quality
in our nursing homes, protecting residents, and leadmg to the time when there w111 be only two types of
nursing homes — the excellent and the non-existent. :

Recommendations:

AAHSA supports the Nursing Home Transparency subtitle; it addresses critical areas that will*
strengthen transparency for consumers, improve quality, and improve the workforce. However,
AAHSA urges the Tri-Committees to remove the provisions in Sec. 1421 increasing penalties,
and, rather, encourage CMS to utilize fully the remedles that already exist to address quahtjl
concerns.

Conclusion
We appreciate the committees’ efforts. Comprehensive health care reform is a truly monumental task. -
AAHSA is pleased to be a resource in this effort and we assure the committees that we are more than

willing to be a resource on each of the recormnendauons we have made and on health reform generally

Thank you




